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STATE  OF  ISTEW  YORK. 


CuABLES  B.  GiLMAN,  Appellant,  v.  Geoegb  F.  Gilman  and 
Edwabd  McClellan,  Executors,  &c.,  Wintheop  W.  Gil- 
man  and  others,  legatees,  &c.,  of  Nathaniel  Gilman, 
deceased,  Eespondents. 

Anna  K.  Gilman,  Appellant,  v.  The  Same,  Eespondents. 
(General  Term,  First  District,  January  1870.) 

Bzecutors  directed  by  the  testator  to  invest  in  United  States  goyemment 
stocks,  State,  city  or  town  securities,  or  upon  bonds  and  mortgages,  wha^ 
ever  funds  they  might  fVom  time  to  time  have  in  hand,  awaiting  the  period 
for  disbui'sement  according  to  the  provisions  of  the  will,  invested  small 
sums,  but  retained  in  hand  large  average  balances  for  several  yearsg 
holding  them  on  deposit  to  their  individual  credit,  and  in  their  namea 
as  executors,  and  in  different  banks,  shifting  the  deposits  from  one  bank 
to  another,  and  in  part,  using  the  same  for  accommodation  of  one  or 
more  of  their  number. 

Hddf  they  were  chargeable  with  interest  on  the  balances,  after  allowanco 
of  reasonable  time  for  investment,  and  were  not  excused  from  its  pay- 
ment, because  of  objection  by  somd  of  the  distributees  to  investments  in 
United  States  securities ;  or  of  difflci^lty  in  obtaining  investment  in  bond 
and  mortgage,  or  of  any  right  to  keep  the  moneys  in  readiness  to  pay 
over  to  the  parties  entitled,  pending  proceedings  for  distribution,  and 
notwithstanding  the  legatees,  &c.,  had  not  informed  the  executors  of  any 
opportunity  to  invest  in  proper  securities. 
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Accordingly,  they  were  charged  with  interest  it  six  per  cent,  on  the  sums 
held  by  them  at  the  end  of  every  half  year,  after  allowing  thirty  days  to 
make  investments. 

And,  Per  Inokaiiam,  J.,  had  the  executors  invested  in  the  securities  desig- 
nated by  tlic  will  for  the  purix>se,  though  ngjiiust  objection  by  the  lega- 
tees, &c.,  and  although  they  might  have  invested  in  other  unobjectionablo 
securities,  tliey  would  not  necessarily  have  rendered  themselves  liable 
for  loss  resulting  th^^fVom. 

It  not  appearing  that  the  executors  had  derived  any  other  personal  bcnc^fit 
from  the  funds  of  the  estate  than  that  which  miglit  have  arisen  inciden- 
tally to  their  credit  from  moneys  deposited  in  l)ank,  and  they  having 
credited  the  estate  with  interest  on  all  moneys  used  by  them. — Ileldy  they 
were  not  chargeable  with  compound  interest. 

Evidence  being  given  that  testator  hwl  agreed  with  3L,  one  of  his  executors, 
to  support  him  if  he  would  attend  to  his  (testator's)  business,  and  of  testa- 
tor^s  saying  he  had  promised  M.  to  pay  him  sufficient  for  his  own  and 
family  expenses,  and  of  his  expressing  himself  a  short  time  before  death, 
as  satisfied  with  M.'s  attention  to  the  business. — IleUly  M.'s  claim  for  com- 
pensation was  properly  allowed  as  a  payment  to  him  by  the  executors. 

But  the  executors  were  not  entitled  to  charge  the  estate  with  the  expenses 
of  their  unsuccessful  resistance  to  an  application  for  an  order  requiring 
them  to  account,  nor  of  thch:  defense  in  proceedings  for  contempt  for 
neglecting  to  account. 

A  note  of  one  of  the  executors  given  testator  in  his  lifetime,  having  been 
charged  to  him  in  their  accounts. — Heldy  the  charge  was  proper,  notwith- 
standing judgment  had  been  recovered  on  the  note  in  Maine. 

Appeals  from  a  decree  of  the  surrogate  of  New  York, 
made  on  the  accounting  of  the  executors  of  the  w^ill  of 
Nathaniel  Gilraan,  deceased. 

Lettera  testamentary  were  issued  on  the  24:th  May,  1861, 
the  account  was  filed  in  Octol)er,  1864,  was  referred  to  an 
auditor,  who,  on  the  30th  January,  1867,  made  his  report. 
The  decree  of  the  surrogate  affirmed  this  report,  witli  a  few 
modifications. 

The  testator's  will  directed  the  executoi's  to  invest  a  certain 
fium  fi.1  the  benefit  of  his  wife,  receiving  and  paying  to  her, 
during  life,  the  iilcome,  and  after  her  decease,  to  pay  the  prin- 
cipal in  different  shares  to  his  cliildren,  on  their  severally 
attaining  the  age  of  twenty-five  years,  and  their  respective 
portions  of  the  income  annually,  till  such  events,  with  a  pro- 
vision for  the  vesting  of  the  shares  of  deceased  children  in  the 
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survivors.  It  contained  various  similar  provisions  for  the  pay- 
ment, at  different  times,  of  certain  principal  sums  to  his 
children,  viz.:  On  their  attaining  the  ages  of  twenty-one  or 
twenty-five  years,  and  after  some  specific  and  general  legacies, 
gave  the  rest,  &c.,  being  the  great  bulk  of  the  estate,  to  his 
children ;  and  at  the  age  of  twenty-one  years,  to  the  repre- 
sentatives of  deceased  children,  per  stirpes. 

It  appeared  that  in  18G1,  soon  after  the  comraenceraent  of 
the  war,  tlie  executors  had  invested  funds  of  the  estate  in 
considerable  amounts  in  government  bonds,  and  that  some 
of  the  parties  interested  were  dissatisfied,  and  seemed  to  be 
much  disturbed  at  those  investments,  professing  to  believe 
tliat  the  government  securities  would  depreciate  in  value ; 
that  bonds  and  mortgages  were  to  be  had  at  low  rates  of 
interest,  by  paying  brokerage  to  obtain  them ;  and  that  about 
this  time  one  of  the  executors,  who  w^is  engaged  in  business, 
and  could  obtain  a  discount  of  six  per  cent  for  cash  payments 
for  his  purchases,  at  the  suggestion  of  his  co-executor,  applied 
the  funds  of  the  estate  to  payments  for  his  goods,  less  the  dis- 
count, and  afterward,  when  the  credit  would  have  expired, 
repayed  the  estate  in  full.  He  also  purchased  his  own  notes 
(which  were  good)  for  the  estate  at  a  discount,  and  obtained 
a  loan  to  himself  upon  the  security  of  his  own  bond  and 
mortgage. 

Otlier  facts  will  appear  from  the  opinion. 


Charles  E.  Whitehead^   Douglas  Campbell  and   TF.    J?. 
Aitkin^  for  the  several  appellants. 

Charles  II.  Glover^  for  W.W.  Gilman  and  other  respondents. 

Fullertorb  d:  Knox  and  l7*a  Shafer^  for  the  executors. 

Present — Ikgraham,  Basnabd  and  Beady,  JJ. 

By  the  Court — Ingraham,  P.  J,  On  the  accounting  before 
the  surrogate,  various  objections  were  taken  by  dififerent  par- 
ties to  the  report  of  the  auditor,  and  from  the  decisions  of 
the  surrogate  thereon,  appeals  are  taken. 
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I  propose,  in  the  examination  of  the  case,  to  notice  the 
various  objections  taken  and  made  the  subject  of  appeal, 
without  separating  them  into  different  appeals. 

1st.  The  principal  ground  of  appeal  in  which  two  or  more 
of  the  appellants  agree,  is  to  the  refusal  to  charge  the  execu- 
tors with  interest  on  the  moneys  received  by  them,  and  kept 
on  deposit  in  banks. 

These  moneys  were  received  from  the  beginning  of  1861, 
and  large  balances  remained  in  their  hands  from  that  date, 
down  t*")  the  time  of  the  accounting.  The  report  of  tlie 
auditor  was  made  in  January,  1867. 

The  auditor  reports  the  whole  amount  received  by  the 
executors  up  to  1st  May,  1866,  to  have  been  the  sum  of 
$296,304,  and  the  amount  paid  out  for  debts  and  expenses, 
$26,741  rVo,  and  for  legacies,  &c.,  $18,500.  This  would  leave 
a  surplus  received  by  them  of  $251,062 jVo-  Of  this,  they 
have  had  on  hand,  uninvested,  large  sums,  varying  from 
$28,000  in  1861,  to  $119,000  subsequently. 

By  the  will,  the  executors  were  directed  "to  invest  ir 
stocks  of  the  United  States  or  of  a  State,  or  of  a  city,  or  in 
town  securities,  or  bond  and  mortgage,  whatever  funds  may, 
from  time  to  time,  be  lying  in  their  hands,  awaiting  the 
periods  at  which,  according  to  the  provisions  of  the  will,  such 
funds  were  to  be  disbursed  to  the  children  or  grandchildren 
of  the  testator." 

This  provision  of  the  will  was  utterly  disregarded  by  the 
executors.  Small  sums  only  were  so  invested,  while  these 
large  balances  were  retained  in  bank.  Two  bank  accounts 
were  kept,  and  moneys  were  transferred  from  one  bank  to 
the  other,  and  sometimes  transferi'ed  back  again. 

The  excuse  for  not  investing,  given  by  the  executore,  is : 
1.  That  some  of  the  parties  interested  objected  to  invest- 
ments in  United  States  bonds  in  1861 ;  2.  The  difficulty  of 
investing  in  bond  and  mortgage,  and  3.  That  they  kept  the 
moneys  in  such  a  condition  that  the  same  could,  at  any  time, 
be  paid  over  to  the  persons  entitled  thereto. 
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None  of  the  reasons  justify  the  executors  in  disobeying  the 
directions  of  the  testator.  If  the  United  States  securities  were 
considered  objectionable,  and  if  it  was  difficult  to  loan  on  bond 
and  mortgage,  there  were  other  securities  of  States  or  cities, 
which  were  not  subject  to  the  same  objection,  and  it  was 
their  duty  to  invest  these  moneys  until  they  were  wanted  for 
payment  of  the  legatees.  No  authority  was  given  to  retain 
such  moneys  uninvested  for  the  purpose  of  distribution,  and 
the  only  discretion  vested  in  them  was  as  to  the  security  in 
which  the  investment  was  to  be  made.  Instead  of  following 
these  directions  they  appear  to  have  used  the  funds,  from 
time  to  time,  or  part  of  them  for  the  accommodation  of  one  or 
more  of  their  own  number,  either  by  buying  the  notes  or  dis- 
counting the  notes  of  one  of  the  executors,  or  paying  cash  for 
goods  purchased  by  him  in  his  business,  to  be  repaid  by  hini 
at  the  expiration  of  the  ordinary  credit,  and  in  one  instance 
loaning  to  said  executor  money  on  bond  and  mortgage.  No 
such  transactions  are  within  tlie  power,  nor  are  they  consist- 
ent with  the  duty  of  an  executor,  and  if  any  loss  had 
occurred  therefrom,  such  loss  would  have  been  chargeable 
personally  on  the  executors  consenting  to  such  use  of  the 
funds  of  the  estate.  Where  the  will  directs  the  specific 
securities  in  which  the  moneys  are  to  be  invested,  the  rule 
which  requires  adiAt  legatees  to  bring  to  the  knowledge  of 
the  executors  the  securities  in  which  they  desire  such  invest- 
ments to  be  made  is  inapplicable.  Whatever  doubt  may 
have  existed  as  to  United  States  securities  in  1861,  was  long 
ago  removed,  and  furnished  no  reason  for  the  neglect  to 
invest  in  such  securities  after  1863.  Instead  of  this,  the 
funds  were  kept  in  different  ways ;  some  in  the  iron  chest  for 
months;  some  deposited  to  the  credit  of  the  executors,  as  such, 
and  some  deposited  to  their  credit  as  private  persons.  There 
can  be  no  doubt  that,  for  such  disobedience  of  the  plain 
directions  of  the  will,  and  for  such  appropriation  of  the 
moneys  of  the  estate  to  private  purposes,  of  one  or  more  of 
the  executors,  they  have  made  themselves  liable  to  be  cliarged 
interest  on  tlie  moneys  so  retained  by  them  uninvested,  after 
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the  allowance  of  a  reasonable  time  for  the  piii^pose  of  making 
such  investment. 

Where  the  investment  is  to  be  made  in  public  eecurities 
which  can  at  ail  times  be  obtained  in  the  market,  thirty  days 
is  a  reasonable  time  to  reciuire  such  investment  to  be  made. 

In  taking  account  of  such  interest,  a  reasonable  number 
of  rests  only  should  be  made  in  the  accounts,  not  holding 
the  executors  to  invest  every  sum  as  soon  as  received  by 
them.  Such  reasonable  time  would  be  not  longer  than  six 
months,  and  that  time  would  give  the  executora  everything 
they  conld  reasonably  ask  for  in  making  the  investments. 
U}X)n  this  branch  of  the  case  the  executors  must  be  charged 
witli  inlorost  on  the  suins  held  by  them  at  the  end  of  every 
six  months  from  1st  May,  1S61,  not  invested,  after  allowing 
thirty  days  for  making  such  investment.*  {Scheifflin  v.  Stew- 
art^ 1  Jolm.  Ch.  620;  Garrett  v.  Carr^  3  Leigh,  407;  Larir 
sing  V.  Lansing^  45  Barb.,  190 ;  King  v.  Talbott,  50  Barb., 
453.) 

The  excuse  for  not  in  vestini?,  viz. :  That  some  cf  the  lerja- 
tees  objected  to  investing  in  the  securities  of  the  United  States, 
lias  no  force.  The  testator  had  a  right  to  direct  as  to  the 
investment  of  these  funds,  and  having  done  so  in  his  will, 
the  executors  were  bound  to  follow  his  directions.  If  they 
had  done  so,  they  wonld  have  been  protected  even  if  a  loss 
had  occurred,  or  they  could  have  invested  in  other  securities, 
to  which  there  was  no  objection. 

Under  any  view  of  this  question,  it  seems  clear  that  the 
executors  have  been  guilty  of  neglect  and  disobedience  of 
the  provisions  of  the  will,  and  that  they  are  chargeable  with 
interest  as  before  stated. 

it  is  urged  that  the  executors  are  chargeable  with  com- 
pound interest. 

If  it  appeared  that  they  had  neglected  to  give  credit  for 
the  interest  on  the  moneys  used  by  them,  or  either  of  them, 
tlicre  would  be  no  doubt  of  the  rule,  and  its  application  to 
the  present  case.  Here  they  appear  to  have  credited  the 
estate  with  interest  on  all  moneys  so   used,   leaving  the 
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liability  to  be  only  for  monejs  left  uninvested  in  the  bank, 
and,  60  fiir  as  the  evidence  goes,  not  showinpf  any  benefit 
derived  therefrom  by  the  executors,  unless  it  was  from  a 
credit  which  such  deposits  might  incidentally  give  them  in 
their  individual  business. 

2d.  The  next  ground  of  appeal  is,  tliat  Edward  McClellan 
should  be  charged  with  certain  notes  collected  by  him. 

I  do  not  think  the  evidence  warrants  any  interference  with 
the  findings  in  this  respect.  The  question  was  a  matter  of 
fact  solely,  depending,  in  some  measure,  on  contradictory 
testimony,  and  the  evidence  sustains  the  decision. 

3d.  The  objection  to  the  allowance  to  Edward  McClellan, 
for  services  rendered  the  testator,  is  also  not  well  taken. 
There  is  evidence  that  the  testator  had  agreed  to  support 
McClellan  and  his'familj',  if  he  would  attend  to  his  business; 
and,  that  the  testator  said  he  had  promised  to  pay  McClel- 
lan enough  to  pay  his  expenses  and  those  of  his  family  ;  and, 
a  short  time  before  his  death,  that  he  expressed  himself  satis- 
fied with  McClellan's  attention  to  his  business.  There  is  no 
reason  for  an  interference  with  this  allowance. 

4:th.  An  objection  is  made  to  the  allowance  to  the  counsel 
for  executors  of  their  charges  for  seiTices.  So  far  as  they  had 
been  paid,  they  were  properly  before  the  surrogate  on  the 
accounting.  By  his  decree  he  has  disallowed  so  much  of 
them  as  relates  to  the  pi^ceedings  in  Maine. 

The  only  item  which  is  objectionable,  is  that  allowing  th^ 
executors  to  charge  the  estate,  with  the  expenses  of  their 
opposition  to  an  order  for  accounting,  and  with  the  defense 
of  the  executors  after  they  were  in  contempt  for  not  obeying 
the  order  of  the  surrogate  to  account.  This  charge  is  made 
at  §150,  and  should  be  disallowed,  and  the  executors  charged 
with  that  amount. 

5th.  The  item  of  $95G  received  by  the  executors  is  stated  in 
the  inventory,  ajid  remains  charged  against  them  as  part  cf 
the  estate,  and  they  are  there  charged  with  it.  It  would  bo 
unnecessary  to  repeat  it  until  the  final  accounting  takes 
place. 


8       CASES  IN  THE  SUPREME  COURT    [Jan., 


Gilman  v.  Oilman. 


6th.  The  remaining  objection  is  to  the  charge  against  George 
F.  Gilman,  of  his  note  for  $12,626.54,  held  by  the  testator  at 
the  time  of  his  death. 

It  is  objected  by  Charles  B.  Gilman  that  this  note  should 
not  be  charged  against  the  executor  here,  because  tlie  note 
has  been  transferred  in  Maine  to  the  widow,  after  having 
been  sued  to  judgment  in  Maine,  where  the  widow  is  now 
prosecuting  it  to  collection. 

The  mere  recovery  of  the  judgment  in  Maine  is  no  ground 
for  omitting  to  charge  the  executor  with  the  amount  of  his 
indebtedness.  There  is  no  sufficient  proof  of  the  transfer  of 
the  note  or  judgment  to  the  widow,  or  any  other  person,  to 
prevent  such  charge  here.  Tliere  may  be  a  conflict  between 
the  courts  here  and  in  Maine.  That  must  be  disposed  of  in 
the  decision  of  the  actions  pending  between  the  parties.  As 
the  bulk  of  the  estate  and  the  place  of  administration  is  here, 
it  is  proper  that  the  accounting  should  be  hei*e.  Had  the 
executor  paid  the  money  in  Maine,  it  might  have  constituted 
a  good  objection  to  the  charge  here ;  but,  as  no  such  proof  is 
given,  I  do  not  see  any  ground  for  reversing  the  decision  on 
this  point. 

The  decree  of  the  surrogate  must  be  modified  in  the  mode 
before  stated,  and  the  case  referred  back  to  the  surrogate, 
with  instructiojis  to  charge  interest  on  the  balances  kept  by 
them  without  investment,  making  i^ests  every  six  months,  and 
allowing  thereafter  thirty  days  for  such  investment,  at  the  rate 
of  six  per  cent,  also  to  disallow  the  charge  for  opposing  the 
accounting,  and  charging  the  executors  with  the  amount 
allowed  therefor,  $150. 

Ordered  accordingly. 
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Theodobe  Saltus,  Appellant,  v.  Fsancis  H.   Saltus   and 
Francis  S.  Saltus,  an  infant,  Respondents. 

<^         (General  TsBif ,  First  District,  April,  1870.) 

An  executor  who  has  paid  the  principal  of  a  trust  fund  to  a  legatee  entitled 
to  an  annual  payment  of  its  income  only,  though  not  allowed  on  hia 
accounting  to  credit  himself  with  the  payment  as  a  payment  of  principal, 
cannot,  it  seems,  be  required  to  pay  orer  agam  interest  upon  such 
principal 

But  on  appeal  fh>m  a  surrogate's  order,  dhrecting  the  investment,  with 
interest,  of  money  so  paid,  if  the  petition  of  appeal  specify  as  the  sole 
ground  of  appeal,  error  in  a  certain  other  recited  portion  of  the  order,  the 
error  will  be  disregarded,  and  the  order,  if  otherwise  proper,  affirmed. 

The  surrogate,  having  made  an  order  directing  an  executor  to  pay  moneys 
in  accordance  with  a  decree  entered  upon  his  accounting,  may,  if  he 
neglects  to  comply  with  the  order,  and  although  it  does  not  appear  that 
execution  has  been  issued  on  the  decree,  arrest  the  executor  by  attach- 
ment On  return  of  the  attachment,  the  executor  may  show  cause 
against  his  commitment 

The  remedy  against  a  surrogate's  ex  parte  order  is,  it  seems,  by  motion  to 
the  surrogate,  and  not  by  appeal 

Appeal  from  an  order  of  the  surrogate  of  New  York  city 
and  county. 

The  will  of  Francis  Saltus,  deceased,  dated  February  3d, 
1854,  devised  and  bequeathed  the  rest,  residue  and  remainder 
of  his  estate  to  his  executors,  in  trust  among  other  purposes, 
to  pay  over  to  tlie  testator's  son,  Francis  H.  Saltus,  the 
income  of  one-eighth  part  thereof  annually  during  his  lite, 
and  afterward  to  pay  and  deliver  the  principal  to  Fraucia 
8.  Saltus,  the  testator^s  grandson. 

Theodore  Saltus,  the  appellant,  one  of  the  executors, 
paid  to  the  said  Francis  S.  the  sum  of  $7,000,  being  an 
eighth  part  of  the  testator's  residuary  estate;  but  on  his 
accounting  as  executor  before  the  surrogate  the  payment 
was  disallowed,  and  the  decree  thereupon  entered,  bearing 
date  November  14th,  1857,  provided  in  that  respect,  as 
follows :  ^^  7th.  That  the  principal  sums  appearing  in  said 
account  to  have  been  paid  to  Francis  11.  Saltus  were  improp< 

Lansing — Vol.  n.        2 
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erly  paid  to  liim,  such  payments  not  being  authorized  by 
eaid  will,  and  that  the  executor,  Theodore  Saltus,  is  primarily 
liable  therefor." 

This  decree  having  been  afBrmed  on  appeal,  and  a  remit- 
titur filed,  the  sun^ogate  on  the  27tli  May,  1868,  ordered 
the  appellant  to  deposit  the  amount  so  disallowed  with 
interest  from  November  14th,  1857,  in  the  Union  Trust 
Company,  within  three  days  after  service  of  a  copy  of  tho 
order,  or  in  default  thereof  that  an  execution  issue  upon  tho 
judgment  docketed  against  him. 

The  a]>pellant  appealed  also  from  the  last  order.  It  was 
affirmed  by  default,  and  on  filing  a  remittitur  the  surrogate 
on  tlie  25th  January,  18G9,  ordered  <'*  *  *  that  said 
Theodore  Saltus  deposit  said  moneys  in  said  Union  Trust 
Company  within  three  days  from  the  date  of  the  service  of 
this  order,  or  that  an  attachment  issue." 

The  appellant  then  took  this  appeal  from  the  part  of  the 
order  of  25th  of  January,  above  recited,  complaining  in  hia 
petition  of  appeal,  that  said  part  of  such  order  was  erroneous 
"so  far  as  it  orders  the  issuing  of  an  attachment,  and  that 
yom*  petitioner  is  injured  and  aggrieved  thereby."  The  appeal 
was  heard  upon  the  above  recited  orders,  and  on  tho  proceed' 
ings  on  this  and  the  preceding  appeal. 

A.  J.  Yanderpod^  for  the  appellant,  cited  The  matter  of 
Zatson  (I  Duer,  696),  Ilosaok  v.  Rogers  (11  Paige,  603), 
JDoran  v.  Demp^ey  (1  Bradf.,  490). 

D.  A.  Hulett,  for  F.  H.  Saltus. 

C.  A.  Pricey  guardian  ad  litem^  for  F.  S.  Saltus. 

Present — Ikobaham,  Cardozo  and  Baknard,  JJ. 

By  the  Court — Inoraham,  P.  J.  The  order  appealed  fi\)m 
directed  the  executor  to  deposit  in  the  Trust  Company  the 
Bum  of  $7,000,  with  interest  from   14th  November,  1857, 
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upon  tlie  ground  that  the  same  had  been  improperly  paid  to 
Francis  II.  Saltus,  and  should  have  been  invested  pursuant 
to  the  directions  of  the  will,  or  that  an  attachment  issue. 
The  original  order  disallowed  the  item  of  §7,000  charged  as 
paid  to  Francis  II.  Saltus,  as  not  autliorized  to  be  i)aid  to 
liim,  and  directed  that  sucli  moneys  should  be  invested,  and 
decided  that  the  executor  was  primarily  liable  therefor. 

That  order  was  affirmed  by  this  court  and  the  Court  of 
Appeals. 

On  filing  the  remittitur,  the  surrogate  ordered  the  execu- 
tor to  deposit  the  amount,  with  interest,  in  the  Trust  comp  my. 

The  will  of  the  testator  directed  the  executors  to  p^y  to 
Francis  II.  Saltus,  the  interest,  rents,  issues  and  profits  of 
one-eighth  pirt  of  the  residuary  estate  during  his  natural 
life,  and  on  his  death  directed  the  principal  to  go  to  his  heirs. 

I  am  at  a  loss  to  see  upon  what  ground  the  surrogate 
ordered  the  interest  to  be  paid  by  the  executor,  if  it  had 
been  received  by  the  party  entitled  to  it  under  the  will,  Fran- 
cis II.  Saltus.  lie  had  received  the  principal  improperly 
and  the  exjcutor  was  held  liable  for  it,  but  that  did  not  make 
him  liable,  for  thirteen  yoars  inter.>  t  which  had  boon  rjceived 
by  the  legatee  under  the  will,  to  whom  it  was  to  be  paid. 

The  difficulty  ab^ut  this  pL>int,  as  urged  by  the  a])pelLint'8 
counsel,  is  tint  the  petition  of  app3al  docs  not  state  this  as  a 
ground  of  appeal. 

The  petition  states  that  the  order  appealed  from  is  erro- 
neous, 60  far  as  it  orders  the  issuing  of  an  attachment,  and 
the  improper  allowance  of  interest  is  not  appealed  from. 

In  regard  to  the  power  of  the  surrogate  to  order  an  attach- 
m3nt  to  issue,  the  tenth  section  of  title  1,  ch.  2,  part  3  of 
EeviseJ  Statutes,  vol.  3,  p.  304:,  is  full  up)n  this  sulyect. 

That  section  authorizes  the  surrogate  to  enforce  all  lawful 
orders  and  decre33'of  his  court  bv  attachment  anrainst  the 
persons  of  thoso  who  shall  neglect  or  refuse  to  comply  with 
Buch  orders  and  djcroes.  {Seaman  v.  Duryea^  II  X.  Y.,  32 k) 
For  the  |  urp:)se3  cf  this  appeal  we  must  consider  this  oi*der 
as  a  lawful  order  of  the  surrogate,  and  there  is  no  good  rea- 
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Bon  wliy  be  should  not  have  power  to  enforce  obedience 
thereto. 

The  case  of  Doran  v.  Dempaey  (1  Bradf.,  490),  holds  that 
if  the  executor  is  unable  to  pay,  he  will  not  be  impris- 
oned, unless  the  act  complained  of  was  fraudulent  or  the 
party  willfully  refuses  to  pay  what  he  has  the  means  of  paying, 
because  the  creditor  can  have  an  execution.  These  questions 
do  not  arise  on  this  appeal.  When  the  appellant  is  arrested 
on  the  attachment  he  will  have  the  opportunity  of  showing 
any  reasons  why  he  should  not  be  committed.  At  present 
we  have  no  knowledge  of  the  merits,  and  there  is  nothing  in 
the  papers  from  which  such  knowledge  can  be  obtained. 

It  is  suggested  that  the  order  was  ex  parte.  If  so,  the 
remedy  is  not  by  appeal,  but  by  motion  to  the  surrogate,  and 
upon  thp  question  of  payment  of  the  interest,  we  think  there 
is  good  ground  for  making  such  motion  if  the  appellant  has 
not,  by  delay,  deprived  himself  of  the  right  to  do  so. 

The  order  appealed  from  must  be  affirmed. 

Ordered  affirmed. 


I" 


Hehvet  0.  Calkins,  as  Receiver  of  The  North  American 
Lloyd,  Appellant,  v.  Richard  Atkinson,  William  Y. 
Aqard,  Lewis  Babnslobf,  impleaded  with  Tue  Man- 
hattan Oil  CoMPANr  and  others.  Respondents. 

(Genebal  Tebjc,  First  District,  April,  1870.) 

Equity  will  entertain  an  action  brought  by  the  receiver  of  an  insolvent 
corporation  against  its  stockholders  and  creditors,  to  enforce  the  liability 
of  the  stockholders,  as  such,  to  the  creditors,  and  to  restrain  the  creditors 
from  prosecuting  the  stockholders  upon  such  liability. 

Bo  held,  upon  the  authority  of  Storey  r.  I^^rman  (35  N.  Y.,  214). 

It  seems,  a  receivers  action  to  recover  from  stockholders  their  unpaid  sub* 
scriptions  to  the  stock  of  an  insolvent  corporaUon,  must  be  brought 
against  each  stockholder  separately. 

Appeal  from  an  order  at   Special   Term,  dissolving   a 
preliminary  injunction  restraining  the  defendant,  The  Man- 
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liattan  Oil  Company,  as  creditor  of  a  coi*poration  known  as 
"The  North  American  Lloyd,"  from  commencing,  continu- 
ing or  proceeding  in  any  action  or  proceeding  against  any  of 
the  stockholders  of  the  corporation,  to  charge  them  as  indi- 
vidually responsible  for  the  debts  of  the  corporation. 

The  stockholders  of  corporations,  incoi-porated  pursuant 
to  "An  act  for  the  incorporation  of  companies  formed  to 
navigate  the  ocean  by  steamships  "  (Laws  1852,  page  302), 
are  jointly  and  severally  liable  for  all  debts  due  to  laborers 
for  services  rendered  the  corporations,  and  also  to  the  extent 
of  the  stock  held  by  them,  severally  liable  to  creditors,  for  all 
the  corporation  debts  and  contracts,  until  the  capital  stock 
shall  be  paid  in,  and  a  certificate  thereof  filed. 

The  injunction  was  obtained  upon  a  complaint  in  an  action 
against  the  stockholders  and  creditors  of  *'The  North  Ameri- 
can Lloyd "  setting  forth,  its  incoi*poration  under  the  above 
mentioned  act  and  the  acts  amendatory  thereof;  its  assump- 
tion of  corporate  powei-s,  and  transaction  of  appropriate 
business  as  a  corporation  ;  the  appointment  of  the  plaintiff 
as  receiver  of  its  stock,  property,  things  in  action,  funds  and 
effects,  on  the  4th  January,  1867,  in  proceedings  in  an 
action  in  the  Supreme  Court,  brought  by  one  Watjen  and 
others,  against  the  corporation  ;  the  recovery  of  judgment  on 
the  4th  of  March,  1867,  by  the  plaintiffs  in  said  action,  dissolv- 
ing the  corporation,  and  continuing  the  plaintiff's  receivership 
with  the  usual  powers  of  a  receiver ;  the  due  qualification 
of  the  plaintiff  as  such  receiver,  and  his  entry  upon  the 
discharge  of  the  duties  of  the  office; 

That  no  certificate  of  payment  of  the  capital  stock  of 
the  company  had  been  filed  at  any  time,  as  lequired  by  the 
act  above  mentioned,  and  that  the  capital  had  not  been  paid 
in ;  that  the  indebtedness  of  the  company  exceeded  $850,000, 
which  its  assets  were  insufficient  to  pay ;  that  the  creditors  of 
the  company  were  very  numerous,  and  that  many  actions  had 
been  brought  against  it,  and  judgments  for  large  amounts 
recovered  in  some  of  them ;  that  in  many  instances  the  actions 
hftd  been  commenced  and  judgments  rendered  after  the  said 
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appointment  of  the  plaintiff  as  receiver;  tliat  man}^  of  tho 
actions  had  been  allowed  to  go  undefended,  and  judgments 
had  been  recovered  against  the  company,  where  no  valid  or 
just  claim  existed,  and  in  some  instances,  for  amounts  greater 
than  the  debts  justly  due ; 

That  many  of  the  creditors  were  also  stockliolders,  who,  to 
relieve  themselves  from  liability,  had  purchased  claims  against 
the  company,  and  had  made  collusive  payments  of  other 
claims,  and  thus  claimed  to  have  exonerated  themselves  from 
liability,  and  entitled  themselves  to  recover  such  claims  from 
their  co-stockholders ; 

That  some  of  the  stockholders  had  been  sued  by  different 
creditors,  each  claiming  to  be  entitled  to  recover  to  the  extent 
of  his  claims ; 

That  the  actual  indebtedness  of  tho  company  could  not  be 
ascertained  without  an  investigation  of  the  accounts  between 
the  company  and  creditors ;  that  the  liability  of  the  stock- 
holders could  not  be  settled  without  an  accounting  in  an 
action  in  which  all  creditors  and  stockholders  and  the  cor- 
poration should  be  parties ;  that  in  addition  to  actions  already 
pending,  numerous  other  actions  were  threatened  by  creditora 
against  stockholders. 

That  an  injunction  was  necessary,  to  prevent  useless  litiga- 
tion, and  to  secure  the  stockholders  from  unnecessary  annoy- 
ance, to  prevent  some  creditors  from  obtaining  an  unfair 
advantage  over  others,  and  to  place  all  the  creditors  and  all 
the  stockholders  on  an  equal  footing. 

The  complaint  prayed  that  an  account  might  be  had,  of  all 
debts  and  moneys  owing  by  the  corporation,  and  to  whom,  and 
also  of  all  the  stockholders;  that  it  might  be  ascertained  and 
determined  w^hether  the  stockholders  were  liable  to  pay  the 
said  debts  or  any  part  thereof,  and  if  so,  what  stockholders 
were  po  liable,  for  what  amounts,  and  in  what  proportions ; 
and  that  the  liability  of  the  stockliolders  so  ascertained 
might  be  enforced,  and  they  adjudged  to  pay  such  amounts 
respectively  to  the  plaintiff,  and  for  an  injunction,  &c. 

The  injunction  was  dissolved  on  the  application  of  the 
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defendant,  The  Manhattan  Oil  Company,  upon  an  aflidavit 
showing  that  the  said  defendant  was  a  judgment  creditor  of 
the  "  North  American  Lloyd,"  npon  a  judgment  recovered 
on  certain  promissory  notes  of  the  company,  received 
before  maturity,  and  in  the  course  of  business,  by  said  defend- 
ant, upon  which  execution  had  been  issued,  and  returned 
unsatisfied  against  the  company,  that  the  said  defendant  had 
commenced  an  action  against  one  of  the  defendants,  a  stock- 
bolder,  and  was  proceeding  therein  to  I'ecover,  &c.,  when 
enjoined. 

John  E.  Burrilly  for  the  appellant. 

II.  Odell^  for  the  respondent. 

Present — Ingeaham,  Barnaed  and  Brady,  JJ. 

Ingkaham,  p.  J.  The  plaintiff,  as  receiver  of  the  North 
American  Lloyd,  seeks  to  recover  from  the  defendants,  as 
stockholders  of  the  company,  the  amounts  they  are  respec- 
tively liable  for  as  stockholdeiiB,  and  for  this  purpose  has 
made  the  creditors  and  stockholders  parties,  and  obtained  an 
injunction  restraining  the  creditors  from  prosecuting  the 
stockholders,  and  restraining  the  stockholders  from  paying 
any  debts  of  the  corpo^ration. 

Subsequently,  on  motion,  the  injunction  was  dissolved  as 
to  the  Manhattan  Oil  Company,  and  from  that  order  the 
plaintiff  appeals. 

I  liave  much  liesitation  as  to  maintaining  this  action  so  far 
as  the  rights  of  the  creditoi*s  are  involved.  It  may  be  that 
soma  of  the  stockholders  have  not  paid  up  the  full  amount  of 
the  capital  stock  subscribed  for  by  them,  and,  if  so,  the  com- 
pany could  have  brought  actions  against  them  for  the  balance 
due  by  them.  In  such  cases,  the  right  to  collect  such  suras 
would  pass  to  the  receiver,  and  he  could  maintain  actions 
therefor.    But  such  actions  must  be  separate,  and  no  action 
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could  be  maintained  against  all  of  the  etockliolders  jointly. 
{Rankin  v.  EUioU,  16  K  Y.  377.) 

The  statutory  liability  given  by  the  scventli  section  of  the 
act  under  which  the  corporation  was  formed,  makes  the 
stockholders  responsible  to  the  creditoi*8  hi  a  sum  equal  to 
the  amount  of  stock  held  by  them  respectively.  For  this 
liability  no  one  but  the  creditor  had  the  right  to  sue.  The 
company  never  could  enforce  the  payment,  and,  under  ordi- 
nary circumstances,  the  receiver  would  only  acquire  the 
rights  of  the  corporation. 

Under  the  act  of  1852,  p.  67,  a  receiver  appointed  on  the 
sequestration  of  the  property  of  a  corporation  to  collect  a 
judgment,  is  vested  with  the  powers  of  a  receiver  in  the 
voluntary  dissolution  of  a  corporation.  How  the  receiver  in 
the  present  case  was  appointed  does  not  appear.  The  com- 
plaint says  he  was  appointed  in  an  action  then  pending,  upon 
his  executing  a  bond,  and  that  afterward  a  judgment  was 
rendered  dissolving  the  corporation,  and  continuing  the 
plaintiff  as  receiver. 

I  should  be  disposed  to  hold  that  there  was  no  authority 
for  this  action  in  the  name  of  the  receiver,  to  the  exclusion 
of  creditors,  were  it  not  for  the  views  expressed  in  the  case 
of  Story  Y.  Fur  man  (25  N.  Y.,  214),  as  to  the  powers  of 
receivers  in  the  case  of  insolvent  corporations. 

Smith,  J.,  says :  I  cannot  see  why  the  order  appointing  the 
plaintiif  receiver  did  not  vest  him  with  ample  authority  to 
enforce  the  stockholder's  liability  imder  the  statute.  Such 
liability  is  clearly  a  fund  in  equity  for  the  payment  of  the 
debts  of  the  corporation.  *  *  *  The  appointment  of  a 
receiver  was  the  only  appropriate  mode  to  reach  and  collect 
this  equitable  fund  (the  personal  statute  liability  of  the  stock- 
holders) for  distribution  among  the  creditors. 

The  General  Term  of  this  district  lately  held  that  one 
stockholder  who  had  been  sued  for  a  debt  due  by  the  corpo- 
ration, could  maintain  an  action  in  equity  against  the  other 
stockholders,  to  compel  contribution,  Aspinwall  v.  Torrance 
<&  al.y  (1  Lansing,  381) ;  and  if  the  case  of  Story  v.  Furmam 
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cfe  aZ.,  above  cited,  is  to  be  considered  as  applicable  to  this 
(jAsCj  there  is  no  good  reason  why  the  action  should  not  be 
maintained  against  all  the  stoekliolders  for  that  purpose. 

The  maintaining  of  such  an  action  against  all  the  stock- 
holders for  the  benefit  of  all  the  creditors  equally,  renders  it 
proper  to  restrain  the  creditors  from  separate  suits  for  the 
recovery  of  their  individual  claims.  There  could  be  no 
equal  distribution  of  this  fund  among  the  creditors,  if  indi- 
vidual creditors  are  allowed  to  obtain  judgments  against 
i^ome  of  the  stockholders  in  advance  of  the  residue. 

The  order  appealed  from  must  bo  reversed. 

Order  reversed. 


Edward  A.  Ktnosland,  Fbank  Oallahait  and  Albxakdeb 
"W.  McLean,  Kespondents,  v,  Pbteb  D.  Braisted,  Wii> 
LiAM  C.  GovEB,  John  D.  Mobiabtv  and  James  E.  Botlb, 
Appellants, 

(General  Tbrsi,  First  District,  April,  1870.) 

The  act  of  1849  (page  889,  chapter  358),  providing  for  the  prosecution  of 
actions  by  or  against  *'  any  Joint  stock  company  or  association,  consisting 
of  seven  or  more  shareholders  or  associates,"  in  the  name  of  its  president, 
&c,,  did  not,  it  seems,  until  extended  by  the  act  of  1851  (page  838,  chapter 
455),  apply  to  assodations  wherein  the  members  were  not  shareholders  or 
stockholders. 

The  members  liable,  as  such,  of  any  "  association  composed  of  not  less  than 
seven  persons,  who  arc  owners  of,  or  have  an  interest  in  any  property, 
nght  of  action  or  demand.  Jointly  or  in  common,  or  who  may  be  liable 
to  any  action  on  account  of  such  ownership  or  interest,"  arc  now,  under 
the  provisions  of  the  act  of  1849,  liable  in  a  suit  upon  an  indebtedness  of 
such  association,  after  Judgment  against  it,  and  execution  returned  unsat* 
isfied  thereon. 

Tho  statute  preserved,  but  did  not  extend  the  right  to  enforce  against  such 
members  a  liability,  as  partners,  which  existed  independently  of  it 

When  the  defence  in  such  an  action  is  a  non-Joinder  of  all  the  associates  as 
defendants,  the  parties  omitted  must  be  pointed  out  hj  name,  or  )Rdg« 
ment  will  go  against  the  defendants  named. 
Lansing — Vol.  II        3 
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Nor  when  the  action  is  brought  by  a  firm,  several  of  the  partners  being 
also  members  of  the  association,  but  not  joined  as  defendants,  and  the 
defense  of  non-Joinder  is  not  properly  pleaded,  is  an  objection  available 
to  the  defendants,  that  one  member  of  the  association  may  not  sue 
another. 

And  upon  the  authority  of  Cole  v.  Rtynolds  (18  N.  Y.  Rep.,  74),  the  Joinder 
of  law  and  equity  Jurisdiction,  under  the  Code,  would  render  the  objec- 
tion unavailing  as  a  defense.    Per  Inoraham,  J. 

In  an  action  against  the  associates,  after  Judgment  and  execution,  returned 
nulla  bona  against  the  association  (see  Laws  1853,  page  288),  the  plaintiff 
is  not  entitled  to  recover  costs  of  the  origmal  suit 

Action  by  the  members  of  a  firm  of  E.  A.  Kingsland  & 
Co.,  against  the  defendants,  as  members  of  "  The  Kavanagh 
Association,"  to  recover  upon  an  indebtedness  of  the  associa- 
tion for  goods  sold,  after  judgment  recovered,  and  execution 
returned  nulla  hona,  in  a  suit  against  the  association  in  the 
name  of  its  president.  The  plaintiflFs  had  judgment  for 
the  indebtedness,  with  interest,  and  costs  in  the  suit  against 
the  association,  which  was  incorporated,  and  the  defendants 
appealed.     The  facts  are  stated  in  the  opinion  of  the  court 

Z.  S.  Chatfiddy  for  the  appellants, 

T.  Sadler^  for  the  respondents. 

Present — Ingbaham,  Sutheeland  and  Cakdozo,  JJ. 

Ingrahaai,  p.  J.  This  action  is  brought  against  the 
defendants,  as  members  of  a  joint  stock  association,  to 
recover  an  account  for  goods  sold  to  the  association.  An 
action  had  been  brought  against  William  C.  Gover,  as  presi- 
dent, and  a  recovery  had  for  the  claim. 

The  complaint  sets  out  the  recovery  of  the  judgment 
against  the  president  of  the  association,  and  that  an  execution 
had  been  returned  unsatisfied;  that  the  defendants  were 
members  of  the  association,  and  that  the  association  were 
indebted  to  the  plaintiffs  for  the  goods  so  sold. 

The  answer  admits  that  defendants  M'ere  meinbers;  that 
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the  association  were  indebted  to  the  plaintiffs,  and  that  the 
judgment  had  been  recovered  against  the  president  of  the 
association ;  that  the  goods  were  sold  to  the  association,  as 
such,  and  that  all  the  members  are  jointly  liable  therefor. 
It  also  alleges  that  there  are  150  members,  all  of  whom  are 
living,  but  does  not  give  the  names  of  the  associates. 

Tlio  parties  agreed  upon  the  facts  by  a  stipulation  admit- 
ting the  judgment  and  execution  returned  unsatisfied ;  that 
the  association  consisted  of  over  100  members,  and  were 
indebted  for  the  goods  claimed  for  in  the  complaint ;  that  the 
names  of  the  members  were  unknown  to  them ;  tliat  the 
goods  were  sold  and  delivered  to  the  association,  and  the  debt 
contracted  by  them  as  an  association.  The  plaintiffs  admit- 
ted that  they  knew,  at  the  time  of  bringing  the  action,  that 
tliere  were  other  members  tlian  those  sued. 

The  justice  rendered  judgment  for  the  plaintiffs  for  the 
amount  of  the  judgment  and  interest,  and  the  defendants 
excepted.  The  case  seems  to  have  been  tried  on  the  suppo- 
sition that  all  the  members  should  be  joined  as  defendants. 

This  association  can  hardly  be  said  to  come  within  the 
provisions  of  the  act  of  1849  (p.  389,  Session  Laws.)  That 
act  only  applies  to  associations  having  shareholders.  Through- 
out the  act  the  same  is  called  a  joint  stock  company  or  associa- 
tion, and  seems  to  contemplate  only  an  association  in  which 
the  members  hold  shares  or  stock  ;  but  the  act  of  1851  (page 
838,  Session  Laws),  extends  the  provisions  of  the  act  of  1849  to 
any  company  or  association  composed  of  not  less  than  seven 
persons  who  have  any  interest  in  any  property,  right  of  action 
or  demand,  jointly  or  in  common,  or  who  may  be  liable  to  any 
action  for  or  on  account  of  such  ownership  or  interest.  The 
admission  in  this  case  brings  the  association  within  these  pro* 
visions,  and  makes  the  parties  liable  under  the  provisions  of 
the  first  statute.  By  that  act,  section  4,  it  was  provided  that 
the  bringing  an  action  against  the  president  shall  not  deprive 
the  plaintiff  of  the  right,  after  judgment,  of  suing  all  or  any 
of  tlio  shareholders  or  associates  individually,  as  now  provided 
by  law. 
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Without  these  acts  the  members  would  have  been  liable 
as  partners  for  goods  so  purchased.  Tlie  statute  does  not 
extend  but  only  preserves  the  right  to  enforce  a  liability  as  it 
existed,  independent  of  the  statute.  Considering  the  mem 
bers  as  partners,  the  liability  was  a  joint  one  and  all  the 
defendants  should  be  joined ;  but  where  an  action  is  brought 
against  partners  and  some  are  omitted,  those  who  are  sued 
can  only  take  advantage  of  such  omission  by  pleading  it. 
It  is  not  enough  to  set  up,  as  is  done  in  this  answer,  that 
there  are  others  who  are  liable,  but  the  names  must  be  given, 
so  as,  in  the  language  of  the  old  cases,  to  give  the  plaintiff  a 
better  writ. 

There  is  no  such  answer  in  this  case,  and  I  see  no  reason 
why  the  court  should  not  li&ve  rendered  judgment  against 
those  who  were  named  as  defendants. 

It  is  objected  to  this  judgment  that  two  of  the  plaintiffi 
were  members  of  the  association,  and  that  one  member  can- 
not sue  another.  Admitting  that  to  be  the  rule  of  law  appli* 
cable  to  such  cases,  still  it  doea  not  apply  here. 

This  action  is  by  a  firm,  soone  of  the  members  of  which 
are  not  membera  of  the  association.  The  firm,  as  such,  is 
not  thereby  prevented  from  collecting  a  debt  due  them  from 
the  association,  unless  the  non-joinder  of  such  defendants  is 
properfy  pleaded. 

This  question  was  discussed  and  decided  in  Cole  v.  Hey- 
nolds  (18  ^N*.  Y.  Sep.,  74),  in  whieb  it  was  held  there  is  no 
difiiculty  growing  out  of  the  fact  that  one  of  the  parties  is  a 
member  of  both  firms  (plaintiffs  and  defendants)  in  sustain* 
ing  this  action,  and  the  reason  given  for  it  is  that  the  distinc- 
tion between  actions  at  law  and  suits  in  equity  is  abolished, 
and  as  the  parties  are  all  before  the  court,  the  objection  is 
now  unavailing. 

I  think,  however,  the  court  erred  in  giving  judgment  for 
the  costs  against  the  defendants  in  the  first  action.  The 
defendants  are  not  liable  for  that  portion  of  the  judgment 
against  the  president  of  the  association.  The  creditor  had  a 
light  to  sue  in  either  form.    If  he  sued  the  president,  the 
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Gtatate  says  it  shall  not  prevent  an  action  against  the  mem- 
bers. That  action,  however,  can  only  be  for  tlie  original  debt 
and  interest,  and  the  recovery  in  this  case  should  have  been 
for  nothing  more  than  the  original  debt  and  interest.  {Bau 
Uy  V.  Bwnker^  3  Hill,  188.) 

Judgment  reveraed  and  new  trial  ordered ;  costs  to  abide 
event. 


In  the  Matter  of  FbakcesM.  Winne,  an  infant. 
(Gemebai*  Tesic,  &oHTn  DxstBiCT,  Fbbbuart,  1670.) 

The  edtate  of  tenancy  by  tbe  curtesy,  surviveB  to  Uie  husband  on  the 
decease  of  his  wife,  in  all  her  real  property,  to  which  it  would  have 
auached  at  common  hiw,  and  over  which  she  has  not  exercised  the  poww 
of  disposition  given  by  the  married  women's  act  of  1848  and  1840. 

8o  hdd,  reversing  tlie  decision  at  Special  Term  in  this  case. 

Appeal  from  the  ^Niagara  Special  Term.  The  land  in  ques- 
tion descended  to  the  petitioner  from  her  mother,  and  the 
application  was  for  a  sale.  The  petitioner's  father  was  still 
living.  All  the  facts  requisite,  by  the  common  law,  to  cre- 
ate an  estate  by  the  curtesy  in  the  father  existed  in  the  case ; 
and  he  claimed  such  estate.  He  was  willing  to  unite  in  the 
sale,  and  take  a  portion  of  its  proceeds  in  payment  for  his 
interest. 

S,  Pardons  read  the  report  of  the  referee  as  to  the  &otfi, 
and  the  decision  of  the  Special  Term,  and  submitted  the 
question  of  title  to  this  ^oui^L 

Present — Mabvxn,  Babeer  and  Dajbhels,  JJ. 

By  the  Court — ^Makvin,  P.  J  I  have  read  the  opinion  of 
Brother  Lamont  in  this  case,  and  the  opinion  of  Justice  Pot- 
ter, in  BiUings  v.  Baker  (28  Barb.,  343).  These  opinions 
are  itblc  and  exliaustive ;  but  I  am  not  quite  satisfied*  by 
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them  that  the  wrong  conclusion  was  reached  in  Clark  v.  Clark 
(2i  Bai-b.,  581),  in  which  I  followed  Hurd  v.  Ca^s  (9  Barb., 
866).  We  are  all  agreed  that  the  statutes  of  1848-9,  for  the 
more  effectnal  protection  of  married  women,  effected  a  great 
change  in  the  law.    How  great  and  extensive  is  the  question. 

With  a  view  to  a  proper  understanding  of  the  statutes,  and 
the  change  effected  by  them,  it  is  important  that  we  know 
what  the  law  was  prior  to  their  enactment.  It  is  claimed 
that  these  statutes  have  annihilated  that  interest  in  property 
known  as  an  estate  by  curtesy.  The  facts  constituting  this 
estate  are,  that  the  husband  sm'vives  the  wife ;  that  she  was 
seized  of  an  estate  in  fee  simple,  or  fee  tail,  of  lands  or  tene- 
ments during  the  coverture;  that  she  has  had  issue  by  the 
husband,  born  alive,  and  capable  of  inheriting  the  wife's 
estate  as  her  heir.  When  these  facts  exist,  the  husband,  on 
the  decease  of  his  wife,  will  hold  the  estate  during  his  life  as 
tenant  by  the  curtesy.  Such  was  the  law  prior  to  the  statutes 
referred  to.  The  writers,  upon  the  common  law,  agree  that 
four  things  were  necessary  to  constitute  this  estate;  mar- 
riage, seizin  by  the  wife,  issue,  and  the  death  of  the  wife ;  and 
they  agree  that  the  birth  of  issue  makes  the  husband's  title 
by  curtesy  initiate  /  and  the  death  of  the  wife  consummates 
the  estate.  Coke  says:  "The  fourth  and  last  requisite  to 
make  a  complete  tenant  by  the  curtesy  is  the  death  of  the 
wife,  which  consummates  the  estate  already  commenced,  and 
renders  it  indefeasible."  (Co.  Litt.,  30 ;  Crabb's  L.  of  Real 
Prop.,  §  1092.)  Justice  Lamont  seems  to  be  of  the  opim'on 
that  the  title  by  curtesy  initiate  is  the  same  as  when  consum' 
mate.  That  there  is  really  no  difference ;  and  the  conclasion 
to  which  he  comes  is  founded  mainly  upon  this  theory.  I 
think  this  position  is  unsound.  He  cites  some  authorities  to 
show  that  when  the  title  is  initiate^  the  husband  may  dispose 
of  the  estate,  and  that  it  may  be  taken  by  his  creditors,  and 
held  during  his  life. 

Admitting  that  the  husband  may  make  a  valid  grant  of  the 
estate  initiate,  and  that  the  grantee  may  hold  during  the  life 
of  the  husband,  it  does  not  follow,  I  think,  that  initiation  of 
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tho  estate  is  equul  to  a  consummated  estate.  It  may  well  bo 
that  the  granteo  would  take  an  estate  during  the  life  of  the 
husband,  there  being  no  limitation  in  the  grant. 

The  grantee  would  take  all  the  estate  the  grantor  had,  and 
it  should  be  kept  in  mind  that  the  grantor  had  an  estate  for 
the  joint  lives  of  himself  and  wife.  This  would  pass  bj  tho 
grant,  and  wliatever  other  interest  he  had.  If  there  had  been 
living  issue  of  tlie  marriage,  capable  of  inheriting  from  the 
mother,  then  two  of  the  four  things  necessary  for  the  creation 
of  the  estate  would  have  happened,  viz. :  Marriage,  and  the 
birth  of  issue ;  and  if  the  wife  was  seized,  th^n  there  would 
remain  ouly  the  death  of  the  wife  to  create  the  estate.  There 
can  be  no  such  thing  as  a  tenant  by  the  curtesy,  until  the 
death  of  the  wife.  Coke  says,  "  Albeit  the  estate  is  not  con- 
summate until  the  death  of  the  wife,  yet  the  state  hath  such  a 
beginning  after  issue  had,  in  the  life  of  the  wife,  as  is  respected 
in  law  for  divers  purposes."  (Co.  Litt.  30,  a.)  And  he  pro- 
ceeds to  state  what  those  purposes  are,  or  rather  what  the 
husband  may  do.  He  shall  do  homage  alone;  and  he 
becomes  tenant  to  the  lord ;  and  if  he  makes  a  feoffment  in 
fee,  and  the  wife  dies,  the  feoffee  shall  hold  it  during  the  life 
of  the  husband ;  and  the  heir  of  the  wife  shall  not,  during  his 
life,  recover  it,  for  it  could  not  be  a  forfeiture,  for  that  the 
estate  at  the  time  of  the  feoffment,  was  an  estate  of  tenancy 
by  the  curtesy  initiate,  and  not  consummate.  The  heir  of  the 
wife  would  not  complain  of  the  feoffment,  for  upon  the  death 
of  the  wife  the  estate  by  curtesy  became  consummate — com- 
plete. The  heir  could  only  interpose  when  the  tenant  did 
some  act  by  which  the  estate  was  forfeited.  (See  Crabb's  L. 
of  Real  Prop.,  §  1,091.) 

"  Curtesy  is  considered  in  many  respects  as  a  continuance 
of  the  wife^s  estate,  and  the  husband  takes  it  after  her 
death,  with  all  the  incumbrances  which  would  affect  it  in 
her  possession  if  she  were  living."  (Crabb's  L.  of  Real 
Prop.,  §§  1110-1075 ;  Roper  on  Husband  and  Wife,  35.)  I 
agree  with  Brother  Lamont,  that  the  husband  does  not  take 
by  descent  from  his  wife.    His  estate  is  simply  that  which 
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Uie  common  law  made  it.  I  do,  however,  insist  that  there 
could  be  no  such  thing  as  a  tenant  by  the  curtesy,  or  an 
estate  by  tlie  cnrtesy,  until  the  death  of  the  wife.  That  tlie 
husband,  upon  the  birth  of  issue  had  some  rights,  and  that 
some  feudal  duties  were  imposed  upon  him,  is  true. 

These  feudal  duties  do  not  exist  at  this  time  with  us,  and 
I  do  not  understand  tliat,  in  this  state,  the  rights  of  the  hus- 
band, as  to  his  control  over,  and  enjoyment  of,  tlie  real  estate 
of  his  wife  is,  by  common  law,  any  greater  after  issue  of  the 
marriage,  than  before,  for  the  time  of  the  joint  lives  of  him- 
self and  wife.  Upon  the  marriage  he  becomes  seized  of  the 
freehold  jure  uxoris^  and  takes  the  rents  and  profits  during 
their  joint  lives.    (2  Kent  Com.  130.) 

The  estate  is  a  freehold  in  the  husband  to  continue  during 

tl|6  joint  lives  of  himself  and  wife,  and  it  may  continue  longer 

Aan  tlie  life  of  his  wife,  if  he  survives  her.     This  depends 

;upon  the  liappening  of  the  events  requisite  to  constitute  him 

!  tenant  by  the  curtesy.      The  birth  of  issue  is  not  enough  to 

.'  create  this  estate.    It  is  properly  enough  called  initiate  upon 

'  the  birth  of  issue,  as  an  event  lias  happened,  which,  with 

;  another  event,  may  create  a  new  or  other  estate  than  that 

I  which  would  be  terminated  by  tlie  death  of  the  wife,  viz,  the 

f    estate  by  curtesy  to  continue  during  his  life,  after  the  death 

'    of  his  wife,  the  other  event  necessary  to  creation  of  the  estate 

\   by  curtesy.    So  long  as  the  wife  lives  the  husband  is  not 

\  tenant  by  curtesy,  and  he  may  never  be.      If  he  first  dies 

\  there  has  been  no  such  thing  as  tenancy  by  the  curtesy.     He 

mas  had  a  freehold  estate  during  his  life  jure  nxoris, 

I  hafve  examined  the  cases  cited  by  Justice  Lamont,  and 
upon  which  he  places  much  stress,  and  £rom  which  he 
argues  that  there  is  really  no  difference  between  the 
tenancy  initiate  and  consummate.  It  is  not  necessary  to 
note  the  cases  here.  They  are,  as  he  claims,  to  the  effect 
that  the  estate  of  the  husband  may  be  sold  on  execution, 
and  if  it  has  become  a  tenancy  by  the  courtesy  initiate^  the 
purchaser  will  hold  the  estate  during  the  life  of  the  husband 
though  he  survives  his  wife,  as  against  the  heirs  of  the  wife. 
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Since  the  statutes  of  1848  and  1849,  to  bo  noticed  hereafter, 
the  husband  has  no  interests  in  tlie  lands  of  his  living  wife, 
and  there  can  be  no  sale  of  the  lands  by  virtue  of  an  execu- 
tion against  the  husband,  hence,  it  is  supposed,  that  the  ten* 
ancry'  by  court^^sy  is  abrogated. 

At  the  time  these  sales  were  permitted,  the  husband  had  a 
Ireehold  jure  vjxorisy  now  by  the  statute  abolished,  and  he 
may  have  been  tenant  by  the  courtesy  initiate^  and  it  is  to  be 
kept  in  mind  that  all  legal  interests  in  land  could  be  sold  by 
virtue  of  the  judgment  and  execution.  Whatever  legal  title 
or  estate  the  husband  had  was  bound  by  the  judgment.  His 
freehold  estate  jure  uxaria  could  be  sold  and  tlie  sale  would 
include  whatever  other  or  additional  legal  interest  he  had  in 
the  land.  In  short  he  was  deprived  by  the  sale  of  all  the 
legal  interest  he  had  in  the  land.  If  he  was  tenant  by  the 
curtesy  initiate  and  should  survive  his  wife  so  that  the  ten- 
ancy would  become  coneummaie^  this  estate,  for  the  life  of  the 
husband,  would  be  vested  in  the  purcliaser  upon  the  execution 
sale.  The  sale,  by  virtue  of  the  judgment  and  execution 
would  give  to  the  purchaser  the  same  title  which  the  husband 
could,  by  grant,  give  to  his  grantee.  The  heirs  of  the  wife 
would  have  no  right  to  complain.  If  the  land  had  not  been 
sold  or  granted,  the  surviving  husband  would  have  held  it 
daring  his  life,  and  the  purchaser  at  the  sale  on  execution,  or 
tlic  grantee  of  the  husband,  could  hold  it  no  longer.  The 
statutes  of  1848  and  1849,  liave  taken  away  this  right  of  the 
creditor  of  the  husband,  and  all  control  by  the  husband,  over 
the  property  of  his  wife  during  her  life ;  and  this  brings  us 
to  the  question,  has  the  husband  any  right  in  or  to  the  real 
estate  of  his  wife,  after  her  death,  she  having  died  seized  and 
intestate  ?  The  title  of  the  act  of  1848  (Session  Laws,  p.  807, 
ch.  200),  is  "  An  act  for  the  more  effectual  protection  of  the 
property  of  married  women,"  and,  by  section  one,  it  is 
declared  that  "  the  real  and  personal  property  of  any  female 
who  may  hereafter  raari-y,  and  which  she  shall  own  at  the 
time  of  marriage,  and  the  rents,  issues  and  profits  thereof, 
shall  not  be  subject  to  the  disposal  of  her  husband,  nor  be 
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liable  for  his  debts,  and  ehall  continae  her  sole  and  separate 
property,  as  if  she  were  a  single  female." 

The  third  section  authori;Ke8  any  married  female  to  reeeiye 
by  grant,  devise  or  bequest,  from  any  person  other  than  her 
husband,  and  hold  to  her  sole  and  separate  use,  as  if  she  were 
a  single  female,  real  and  personal  property,  and  the  rents, 
issues  and  profits  thereof,  and  the  same  shall  not  be  subject 
to  the  disposal  of  her  husband,  nor  be  liable  for  his  debts. 
By  the  act  of  1849,  ch.  375,  the  third  section  is  so  amended 
as  to  include  a  taking  by  inheritance,  and  confers  the  right 
"  to  convey  and  devise  her  real  and  personal  property,  and 
any  interest  or  estate  therein,  and  the  rents,  issues  and  profits 
thereof,  in  the  same  manner,  and  with  tlie  like  effect  as  if  she 
were  unmarried,  and  the  same  shall  not  bo  subject  to  the  dis- 
posal of  her  husband,  nor  liable  for  his  debts.''  Here  we 
liave  the  statutes  changiug  the  common  law.  The  language 
of  the  statutes  is  unambiguous,  and  its  conscruction  is  not  diffi- 
cult The  statutes  give  to  the  married  woman  the  sole  and 
exclusive  use  of  her  property ;  she  may  do  with  it  as  she 
pleases.  She  may  grant  or  devise  her  real  estate.  Her  hus- 
band, as  husband,  has  no  rights  in  her  property  during  the 
time  she  is  his  wife — a  "married  female."  And  if  it  is 
absolutely  necessary  that  the  estate  known  as  tenancy  by  the 
curtesy,  must  have  a  commencement — be  vested  —  during  the 
life  of  the  wife,  and  that  the  legislature  could  not  abolish 
those  elements  or  qualities  of  this  estate,  which  by  the  com- 
mon law  must  have  existed  before  the  death  of  the  wife> 
without  destroying  the  estate  in  toto,  then  I  conceed  that  the 
husband  cannot  be  tenant  by  the  curtesy  after  the  death  of  his 
wife.  I  think  it  will  not  be  denied  that  the  legislature  pos- 
sessed tlxe  power  to  deprive  the  husband  of  all  rights,  jure 
uxorisy  and  as  tenant  by  curtesy  initiate,  and  still  preserve 
the  right  of  the  husband  to  the  tenancy  by  curtesy  consummate. 
As  the  wife  has  the  power  to  alienate  and  devise  her  real 
estate,  it  is  agreed  that  this  proves  that  the  legislature 
intended  to  abolish  entirely  any  right  in  the  husband  to 
enjoy  the  estate  after  her  death,  though  she  should  not  have 
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conveyed  or  devised  it.  The  intention  of  the  legislature  is 
often  a  question  for  argamont,  arising  ont  of  the  language 
employed  in  the  act,  but  when  the  language  is  clear  and 
undoubted,  there  is  no  room  for  construction.  Tlj^e  act,  as  a 
law,  is  simply  what  its  language  makes  it.  If  it  is  an  act 
which  changes  the  law,  the  question  then  is  what  change  has 
the  act  made,  and  having  determined  this,  the  question  is 
solved ;  the  law,  so  far  as  it  is  unchanged,  remains  in  forca 
If  the  new  law  is  inconsistent  with  the  prior  law,  tlicn  the 
latter  is  abrogated.  It  is  a  rule,  very  important  in  practice, 
that  it  is  not  to  be  presumed  that  the  legislature  intended  to 
make  any  i novation  upon  the  common  law  that  the  case  did  not 
require.  The  repealing  of  laws  by  implication  is  not  favored. 
The  language  of  the  acts  in  question  is  confined  to  ^^  married 
women."  The  title  of  the  act  relates  to  the  protection  of  the 
property  of  "  married  women."  The  provisions  of  the  statutes 
relate  to  the  rights  and  acts  of  the  "  married  woman  "  during 
the  murriage.  The  husband  is  deprived  of  any  right  in,  or 
control  over,  the  property  of  the  married  woman^  or  female. 
The  statutes  are  entirely  silent  touching  the  real  estate  upon 
the  death  of  the  married  woman  or  female  intestate ;  and  the 
question  of  tenancy  by  the  curtesy  arises  between  the  man 
who  was  husband,  and  the  heir  of  the  deceased  wife.  By 
the  common  law  the  estate  of  the  wife  was  continued  in  the 
surviving  husband.  He  did  not  inherit  it  or  take  it  by 
descent,  but  under  a  certain  state  of  facts,  the  wife's  estate 
was  continued  in  the  husband,  during  his  life,  to  the  exclu« 
sion  of  the  heir  of  the  wife.  The  estate  was  peculiar.  It 
was  such  as  the  common  law  made  it.  I  will  agree  that  the 
statutes  we  are  considering  are  remedied^  but  how  does  this 
aid  us?  Is  there  anything  in  them  showing  by  implication 
or  otherwise,  that  the  legidature  preferred  that  the  heir 
should  come,  at  once,  into  possession  of  the  estate,  instead 
of  the  surviving  husband?  How  can  we  say  that  the  whole 
policy  of  the  legislature  was  not  accomplished  by  giving  the 
married  woman  exclusive  control  over  the  property,  with  the 
right  to  convey  or  devise  it  ?    The  power  is  given  to  her  to 
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deprive  her  hnsband  of  any  interest  in  her  estate  after  her 
death.    She  can  devise  it  to  her  heirs. 

I  will  agree  with  Justice  Pottbb,  BiUings  v.  Baker  (28 
Barb.  374),  that  for  the  purpose  of  ascertaining  the  intention 
of  the  legislature  in  these  statutes,  the  language  employed 
should  be  construed  in  the  same  manner  as  aimilar  language 
used  in  a  devise,  marriage  settlement,  or  trust  estate  created 
for  the  same  purpose ;  and  that  the  manifest  intention  in 
both  should  be  the  criterion  to  determine. 

This  brings  me  to  a  re-examination  of  two  or  three  caKes 
referred  to  by  Mason,  Justice,  in  Ifurd  v.  CasSj  and  very 
briefly  noticed  by  me  in  Clark  v.  Clark,  and  Jitstice  Pottek 
has  referred  more  fully  to  the  cases.  I  thought  they  were 
authority  for  Justice  Mason's  decision,  which  I  followed. 
The  first  case  in  order  of  time,  lioberte  v.  jDixwdl  (1  Atk. 
E.,  607),  Sir  Thomas  Sandys,  by  his  will,  directed  his  true- 
tees  to  convey  certain  freehold  lands  to  the  use  of  his  daugh- 
ter, Priscilla,  for  and  during  tlie  term  of  her  natural  life,  so 
that  she  alone,  or  such  persons  as  she  should  appoint,  should 
take  and  receive  the  rents  and  profits  thereof,  and  so  that  her 
husband  was  not  to  intermeddle  therewith,  and  from  and  after 
her  decease,  in  trust  for  the  heirs  of  the  body  of  the  said 
Priscilla  for  ever.  It  is  stated  in  the  case  tha^t  tlie  principal 
question  was  whether  this  was  a  trust  estate  or  executory  or 
executed,  for  if  executed  Priscilla  was  then  tenant  in  tail, 
and  her  husband  entitled  to  be  tenant  by  the  curtesy. 

Priscilla  was  dead,  but  the  chancellor  considered  what  kind 
of  estate  the  trustees  ought  to  have  conveyed  to  her  if  she 
had  been  living;  whether  in  tail  or  to  her  for  life,  and  he 
came  to  the  conclusion  that  the  conveying  of  an  estate  tail 
would  have  defeated  the  intention  of  the  testator.  He  saya 
if  the  wife  had  been  entitled  to  an  estate  tail,  I  do  not  see 
but  the  husband  must  have  been  tenant  by  the  curtesy.  He 
remarks  upon  the  objection  that  there  was  no  seism  in 
the  husband  and  wife,  and  has  no  difficulty  in  answering  it. 
He  refers  to  Coke  as  saying  that  to  make  a  tenancy  by  cur- 
tesy there  ought  to  be  a  right  in  the  husband  inchoate  in 
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the  life  time  of  the  wife,  but  tluit  he  does  not  say  that  he 
should  be  seized  of  the  rents  and  profits.  The  lord  chan- 
cellor then  says :  I  think  that  if  this  had  been  an  estate  tail  he 
would  have  been  entitled  to  be  tenant  by  the  curtesy,  not- 
withstanding this  court,  by  their  authority,  might  have  pre- 
vented the  husband  from  intermeddling  with  the  rents  and 
profits,  during  the  life  of  the  wife.  The  chancellor  came  to 
the  conclusion  that  the  wife  could  not  take  an  estate  tail,  but 
an  estate  for  life  only. 

The  next  case  is  Ilearle  v.  Crreenbark  (3  Atk.,  695).  A 
father  devised  to  trustees,  upon  trust,  that  they  should  apply 
the  rents,  issues  and  profits,  to  and  for  tlie  sole  and  separate 
use  of  his  then  married  daughter  during  her  life,  and  at  her 
disposal,  and  not  to  be  subject  to  the  debts,  power  or  control 
of  her  husband ;  but  that  her  receipt,  notwithstanding  her 
coverture,'should  be  effectual  for  the  same ;  and  upon  further 
trust,  that  they  should  permit  and  suffer  his  daughter,  by  any 
deed  or  writing  executed,  &c.,  to  give,  devise  and  bequeath 
all  his  said  freehold  estates,  <&c.,  to  such  person  or  persons  as 
his  daughter  should  think  fit. 

The  daughter  had  issue  by  her  husband.  She  executed  the 
j>ower  given  her  by  the  will  of  her  father  while  she  was  an 
infant ;  and  upon  her  death  the  questions  were,  was  her  exe- 
cution of  the  power  valid,  she  being  an  infant ;  and  if  not 
valid,  was  her  husband  tenant  by  the  curtesy  ?  It  was  held 
by  the  lord  chancellor  that  the  execution  of  the  power  was 
not  valid;  and  that  the  husband  could  not  be  considered  as 
tenant  by  the  curtesy ;  that,  under  the  will  of  the  fether,  the 
rents  and  profits  were  to  be  applied  to  the  sole  and  separate 
use  of  the  daughter ;  and  the  trustees,  who  had  the  fee  in  all 
the  testator's  real  estate,  were  to  permit  and  suffer  her  to 
dispose,  &c. ;  that  a  husband  may  be  tenant  by  the  curtesy 
of  a  trust ;  but  to  make  a  tenant  by  the  curtesy,  the  wife 
must  have  the  inheritance;  and  there  must  likewise  be  a 
seizin  in  deed  in  the  wife  during  coverture.  It  was  true  she 
had  the  inheritance,  because  it  descended  till  the  execution 
of  the  power ;  but  then  the  father,  whose  estate  it  was,  had 
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made  the  daughter  a  feme  aoU^  and  had  given  the  profits  to 
her  separate  use;  therefore,  ^vrhat  seizin  could  the  liusband 
have  during  the  coverture  ?  He  could  neither  come  at  the 
possession  or  the  profits.  Was  there,  then,  any  equitable 
seizin  of  the  husband  ?  None  at  all ;  and  to  admit  there  was, 
would  be  directly  contrary  to  the  father's  intention ;  and, 
therefore,  neitlier  in  law  or  equity  was  the  husband  tenant 
by  the  curtesy.  These  are  the  two  cases  which,  it  is  said,  in 
Mo7*gan  v.  Morgan  (5  Madd.,  408),  were  irreconcilable ;  and 
Kent,  in  his  commentaries  (voL  4,  p.  31),  says  the  opinions 
are  conflicting  and  cannot  be  reconciled. 

Brother  Pottek  (28  Barb.,  371),  considering  the  cases  in 
reference  to  the  intent  of  the  testator,  is  unable  to  see  any 
conflict  in  them.  It  is  true,  in  both  the  cases  the  husband 
was  not  allowed  to  be  tenant  by  the  curtesy ;  but  in  the  first 
case,  it  was  upon  the  sole  ground  that  the  wife  took  an  estate 
for  life  only,  and,  of  <50urse,  there  could, be  no  tenant  by  the 
curtesy.  But  the  lord  chancellor,  in  his  opinion,  distinctly 
says  that  a  devise  to  the  wife,  for  her  separate  use,  will  not 
bar  the  husband  of  his  tenancy  by  the  curtesy,  becaii&f  there 
is  a  sort  of  seizin  in  the  wife ;  that  if  it  had  been  an  estate 
tail,  the  husband  would  have  been  entitled  to  be  tenant  by 
the  curtesy,  notwithstanding  the  court  might  have  prevented 
the  husband  from  intermeddling  with  the  rents  and  profits 
during  the  life  of  the  wife.  In  the  latter  case  (Uearle  v. 
GreenharJc)  the  chancellor  excluded  the  husband  on  the  sole 
ground  that  he  had  no  seizin  in  law  or  equity,  as  the  father 
made  the  daughter  a  feme  sole^  and  gave  the  profits  to  her 
separate  use ;  whereas,  in  Roberts  v.  DixweUy  the  chancellor 
had  said,  that  a  devise  to  the  wife  for  her  separate  use  would 
not  bar  the  husband  of  his  tenancy  by  the  curtesy,  *'  because 
there  is  a  sort  of  seizin  in  the  wife;"  and  he  cites  Coke  as 
saying,  that  to  make  a  tenancy  by  the  curtesy  there  ought  to 
be  a  right  in  the  husband  inchoate,  in  the  life  of  the  wife ; 
but  the  chancellor  adds  he  (Coke)  does  not  say  that  Lo  should 
be  seized  of  the  rents  and  profits. 

Now  I  admit,  what  the  chancellor  said  in  this  case  as  to 
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tlie  husband's  being  tenant  by  tlie  curtesy,  when  the  devise 
is  to  the  wife  for  her  separate  use,  was  obiter^  as  lie  had  held 
that  the  estate  of  the  wife  was  only  for  her  life ;  bin  that  the 
two  opinior.8  are  in  conflict  is,  to  my  mind,  entirely  clear; 
and  Kext,  with  his  usual  accuracy,  was  entirely  right  when 
he  said  the  opinions  are  conflicting  and  cannot  be  reconciled. 

Let  us  now  examine  a  later  case.  {Morgan  v.  Morgan^  6 
Madd.  R.,  408 ;  see  Crabb's  L.  of  Real  Prop.,  §  1108.)  Tlio 
estate  was,  by  marriage  settlement,  conveyed  to  trustees  in 
fee,  upon  trust,  for  the  separate  use  of  the  wife,  witli  power 
for  her  to  make  an  appointment;  and  she  made  no  appoint- 
ment. It  was  held  the  husband  was  entitled  to  curtesy ;  and 
it  was  laid  down  as  a  rule,  that  whenever  the  wife,  during 
coverture,  had  an  equitable  estate  of  inheritance,  and  had 
issue  by  the  husband  capable  of  inheriting  the  estate,  the 
husband  would  be  entitled  by  curtesy,  unless  it  appeared  to 
be  the  express  intention  of  the  settler  to  exclude  him  from 
the  privilege. 

Justice  Potter  attempts  to  reconcile,  and  perhaps  does, 
these  cases*  as  being  controlled  by  the  ascertained  intent 
of  tlie  testator  or  settler ;  and  I  shall  make  no  objection  to 
the  controlling  element  of  intent  in  all  the  cases,  and  in  the 
statute.  But  the  question  constantly  recurs,  wliat  was  the 
intent  of  the  legislature.  "We  have  no  means  of  knowing  the 
intent  of  the  legislature,  except  from  the  language  used  in  the 
statutes ;  comparing  it  with  the  language  used  in  cases  that 
have  arisen  and  been  decided,  and  keeping  in  mind  certain 
rules  of  construction  when  a  statute  changes  the  previous  law. 
It  may  be  well  to  remark  that  in  HearU  v.  Greenhack  there 
is  a  long  history  connected  with  the  marriage  of  the  testator's 
infant  daughter,  and  of  the  conduct  of  her  husband,  and  of 
the  separation,  and  the  lord  chancellor  had  no  doubt  of  the 
intention  of  the  father  to  exclude  his  son-in-law  from  tenancy 
by  the  curtsey ;  and  we  know  that,  for  the  pui^pose  of  ascer* 
taining  intention,  we  often  constnie  the  language  used  in  the 
light  of  surrounding  circumstances,  when  it  will  admit  of 
diflerent  constructions,  and  this  rule  is  often  resorted  to  iu 
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construing  wills.  But  to  return  to  the  point,  Morgan  v.  Mor- 
gan  is  a  clear  authority  for  die  position  in  the  absence  of  facts 
requiring  or  justifying  the  finding  of  other  intention,  that  the 
husband  of  a  wife,  seized  in  equity  of  an  estate  of  inheritance 
to  her  sole  and  separate  use,  with  full  power  to  dispose  of  the 
same,  she  dying  without  disposing  of  it,  and  having  had  issue 
by  her  husband ;  is  entitled  to  be  tenant  by  the  curtesy^  It 
may  be  well  to  make  an  extract  from  the  opinion  of  the 
court :  "  At  law  the  husband  cannot  be  excluded  from  the 
enjoyment  of  property  given  to  or  settled  upon  his  wife  ;  but 
in  equity  he  may,  and  this  not  only  partially,  as  by  a  direction 
to  pay  the  rents  and  profits  to  the  separate  use  of  the  wife 
during  coverture,  but  wholly,  by  a  direction  that,  upon  the 
death  of  the  wife,  the  inheritance  shall  descend  to  the  heirs 
of  the  wife,  and  that  the  husband  shall  not  be  entitled  to  be 
tenant  by  the  curtesy.  Such  a  provision  was  actually  made 
in  the  case  of  Bennett  v.  Davisy  and  was  acted  upon  by  this 
court.  Here  the  husband  is  partially,  not  wholly,  excluded 
from  the  enjoyment  of  his  wife's  property.  This  conrt 
would,  according  to  the  intention  of  tlie  settlement,  have 
restrained  him  from  all  interference  with  the  rents  and  profits 
during  the  life  of  the  wife ;  but  there  being  no  further  exclu- 
sion expressed  in  the  settlement,  the  court  can  have  no 
authority  to  restrain  him  from  the  enjoyment  of  his  general 
right  as  tenant  by  the  curtesy  in  the  equitable  inheritance  of 
his  wife." 

I  do  not  understand  that  the  statutes  of  1848  and  184d 
exclude  the  husband  beyond  the  life  of  the  wife,  or  that  they 
require  or  wiU  justify  us  in  holding  that  the  legislature  intended 
to  bar  the  husband  of  his  curtesy  where  the  wife  dies  intestate, 
and  without  having  conveyed  her  estate.  The  statutes  do 
not  say  so,  and  it  is  begging  the  whole  question  to  say  that 
the  legislature  intended  the  heirs  of  the  wife  shou^  1  take  the 
estate  immediately  upon  her  decease,  instead  of  her  husband 
during  his  life.  Such  construction  is  also  a  forgetting  or  dis- 
regarding of  the  rule  that  the  common  law  is  not  changed  by 
a  statute  any  fuithcr  than  a  fair  construction  of  the  statute 
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requires,  and  that  a  chan^  or  repeal  by  implication  is  not 
favorecL  We  have  seen  that  when  the  wife  has  the  sole  and 
exclusive  rents,  profits  and  use  of  the  estate,  and  the  power 
of  appointment,  or  disposal,  and  does  not  exercise  such  power, 
the  husband,  upon  her  death,  takes  it  as  tenant  by  the  curtesy. 
He  has,  dnring  her  life,  been  entirely  excluded.  He  was  not 
tenant  by  the  curtesy  initiate  so  far  as  his  creditors,  or  hi* 
power  of  alienation,  or  his  feudal  rights  and  obligations  were 
concerned.  As  to  the  feudal  rights  and  duties,  as  mentioned  > 
by  Coke,  they  have  never  had  any  application  in  this  state. 
Ini  England,  in  equity,  they  are  entirely  disregarded,  and  it 
is  not  necessary  that  seizin  m  the  wife,  one  of  the  four 
requisites,  should  actually  exist.  It  is  enough,  if  she  is 
entitled  to  the  rents  and  profits,  and  actually  receives  them, 
the  legal  estate  being  in  trustees.  Kent,  in  view  of  the  cases 
says,  it  is  now  settled  that  the  husband  is  tenant  by  the  curtesy 
if  the  wife  has  an  equitable  estate  of  inheritance,  notwith- 
standing the  rents  and  profits  are  to  be  paid  to  her  separate 
use  during  coverture;  that  the  receipt  of  the  rents  and 
profits  are  a  sutficient  seizin  in  the  wiie.  He  adds,  and  if 
lands  be  devised  to  the  wife,  or  conveyed  to  trustees  for  her 
separate  and  exclusive  use,  and  with  a  clear  and  distinct 
expi*essioa:  that  the  husband  was  ilot  to  have  any  life  estate 
or  otheif  interest,  but  the  satne  was  to  be  for  his  wife  and  her 
heirs ;  in  that  case  the  Court  of  Chancery  will  consider  the 
husband  a  trustee  for  the  wife  and  her  heirs,  and  bar  him 
of  his  curtesy ;  citing  Bennett  v.  Davie  (2  P.  Wm.,  816 ;  4 
Kent's  Com.,  31.)  The  case  of  Bennett  v.  Bams^  was,^  the 
father  devised  land,  held  in  fee,  to  his  daughter,  tiien  married, 
for  her  separate  aiid  pecidiar  use,  exclusive  of  her  husband, 
to  hold  the  same  to  her  and  her  heirs,  and  thai  her  Jmehand 
ehotddnothetenar^hy  the  curteeyy  nor  have  the  lands  for 
hie  Ufcy  in  case  he  survived  his  wife,  hut  that  they  shotdd 
v/pon  his  wife^s  death  go  to  her  heirs.  As  in  this  case  tlie 
estate  in  fce  vested  in  the  wife,  the  husband  at  law,  would  at 
once  take  *a  freehold  during  the  joint  lives  of  himself  and 
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wife,  and  as  he  was  a  bankrupt  the  assignee  in  bankruptcy 
woald  take  his  estate,  tlie  court,  however,  held  that,  as  the 
testator  had  the  power  to  devise  the  premises  to  trustees  for 
the  separate  use  of  the  wife,  in  compliance  with  the  testator's 
declared  intention,  the  court  would  supply  the  want  of  trus- 
tees, and  make  the  husband  a  trustee,  and  as  the  assignee  in 
bankruptcy  could  have  no  better  right  than  the  husband,  it 
was  decreed  that  he  join  with  the  husband  in  a  conveyance  to 
a  trustee  for  the  separate  use  of  the  wife. 

This  is  the  case  to  which  I  briefly  referred  in  Clark  v* 
dark  (24  Barb.,  582),  citing  also  Ci-abb  on  R.  Prop.  (§  1,106), 
and  remarking  that  if  the  legislature  had  intended  to  deprive 
the  husband  of  liis  rights  by  the  curtesy,  when  the  wife  had 
not  conveyed  or  devised  the  estate,  it  should  have  so  expressly 
declared  in  the  act.  Brother  Potter  (28  Barb.,  354),  says : 
The  authority,  cited  by  me  (referring  to  Crabb  on  real  prop- 
erty without  noticing  the  reference  to  Bennett  v.  Davia,  is 
directly  against  the  conclusion  to  which  I  arrived,  viz. :  that 
the  legislature  should  have  declared  such  intention  in  the 
act,  &c.  It  was  Bennett  v.  Davisj  to  which  I  referred,  and 
the  reference  to  Crabb  was  added  as  a  statement  of  tlie  case 
would  also  be  there  found.  I  said  it  appeared  that  it  was 
the  express  intention  bf  the  testator  (printed  "  section  "),  that 
the  husband  should  not  be  tenant  by  the  curtesy,  and  he  was 
excluded.  I  certainly  thought  it  quite  pertinent  to  show  by 
the  decisions  that  when  the  husband  was  expressly  excluded, 
he  could  not  be  tenant  by  the  curtesy,  and  my  argument  was, 
that  unless  this  clearly  appeared,  he  was  not  excluded,  and 
if  the  legislature  intended  to  exclude  him  in  the  absence  of 
any  act  of  exclusion  by  the  wife,  it  should  have  so  expressly 
declared.  I  admit,  of  course,  that  if  the  acts  do,  by  a  proper 
construction,  debar  the  husband  of  tenancy  by  the  curtesy, 
then  there  was  no  necessity  of  an  express  declaration  to  that 
effect,  but  I  maintain  that  no  such  construction  should  bo 
given  to  the  acts.  I  do  not  find  such  intention  in  the  acts, 
and,  in  my  opinion,  when  all  the  facts  requisite  at  common 
law  to  produce  this  tenancy  exist ,  and  the  wife  dies  intestate^ 
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not  having  conveyed  the  land,  the  hasband  will  take  it  for 
his  life  to  the  exelosion  of  the  heii*s  of  the  wife. 


Habmon  T.  Habbis,  Appellant,  v.  David  H.  Fbink  and  Jona* 

THAN  Frink,  Bespondents. 

(Qenebai<  Term,  Eighth  Distiuct,  Fbbbuabt,  1870.) 

The  plaintiff  made  witli  the  defendants,  then  in  possession,  and  assuming  to 
contract  as  agents,  a  parol  agreement  for  the  purchase  of  land,  and  its 
oGcupancj  until  the  agreement  should  be  fulfilled,  and  entered  under  the 
agreement,  and  planted  oats.  He  was  then  expelled  from  possession  by  the 
defendants,  who  in  due  season  harvested  the  oats,  after  forcibly  preyent- 
ing  him  from  harvesting  them,  and  he  brought  this  action  to  recover  their 
possession. — Held,  that  the  plaintiff  was  rightly  nonsuited. 

He  did  not  occupy  as  tenant,  and  had  no  legal  title  as  such  to  the  oats, 
which  had  been  planted  by  him. 

And,  it  seems,  he  could  not  try  his  title  to  the  land  by  an  action  to  recover 
possession  of  the  harvested  crop. 

• 

Action  in  the  nature  of  replevin  for  a  crop  of  oats.  The 
case,  in  brief,  as  stated  by  the  plaintiff's  counsel  in  the  open- 
ing, was  this : 

The  defendants  had  been  in  possession  of  tlie  land  on  whicli 
the  oats  were  raised,  for  many  years,  and,  in  February,  1863, 
they  assumed,  as  the  agents  of  one  Charles  W.  Frink,  to  sell  the 
ferm  by  parol  to  the  plaintiff.  The  counsel  stated  the  termf 
of  the  agreement,  the  amount  to  be  paid,  and  how  and  wlien ; 
that  the  defendants  were  to  procure  a  conveyance  of  the 
farm  to  the  plaintiff*;  that  plaintiff  should  go  into  immediate 
possession  of  the  farm,  except  tlie  dwelling-house,  and  retain 
and  work  the  farm  and  hold  it  until  the  defendants  were 
ready  to  caiTy  out  the  agreement  on  their  part.  The  plain- 
tiff went  into  possession  and  put  in  fifteen  acres  of  oats,  and 
after  that  in  May,  the  defendants  came  and  expelled  the 
plaintiff  from  the  farm  and  repossessed  themselves  of  it; 
when  the  oats  were  fit  to  harvest  the  plaintiff  commenced 
harvesting  them,  and  the  defendants  drove  him  off  by  force, 
took  possession  of  the  oats  and  harvested  them.    The  plaintiff 
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then  brought  this  actioit;  the  defendimts  gave  the  bond 
required  by  statute  aiid  retained  poaeessiaii  of  the  oats. 

The  court  intimated  that  upon  these  facts  the  plaintiff  could 
not  maintain  the  action,  and  the  counsel  then  restated  the 
case,  adding,  however,  no  material  additioniJ  fact,  but  claim- 
ing that  the  plaintiff  became  a  tenant  at  will  and  was  entitled 
to  the  oats  as  emblements. 

The  court  nonsuited  the  plaintiff,  and  kia  counsel  excepted. 

Webster  dk  Hunting^  for  the  appellant. 

ifiJL  PwrmmA,  fi>r  the  respondents. 

Present — Mabtin,  Babkeb  and  Danisia,  J  J. 

By  the  Court — ^Habyin,  P.  J.  The  contract  for  the  sale  of 
the  farm  being  by  parol,  was  void  by  the  statute.  There  was 
no  contract  for  the  letting  of  the  &rm,  and  the  relation  of 
landlord  and  tenant  did  not  exist.  This  relation  must  be 
established  by  agreement,  exj>re88  or  implied,  and  so  is  the 
statute  (1  K'  S.,  748^  §  26),  authorizing  a  recovery  by  the 
landlord  for  use  and  occupation,  cited  by  plaintiff's  counsel. 
There  are  some  dicta  to  the  effect,  that  an  entry  upon  premi* 
ses;  imder  a  parol  contract  to  purchase,  and  an  occupancy 
will  establish  the  relation  of  landlord  and  tenant,  and  that  a 
j^ecovery  for  use  and  occupation  can  be  had,  and  there  are 
some  cases  in  wliich  the  action  has  been  maintained.  It  will, 
however,  be  found  on  examining  the  cases,  that  the  occupancy 
has  been  continued  after  the  parties  had  abandoned  the  con- 
tract to  purchase,  or  there  have  been  circumstances  from 
wiiich  an  inference  could  be  fairly  drawn  that  the  parties  had 
agreed  that  rent  should  be  paid,  that  is,  circumstances  from 
which  an  agreement  to  pay  rent  could  be  fairly  implied.  In 
Smith  Y.  Stewart  (6  J.  B.,  46),  the  entry  was  under  a  parol 
contract  to  purchase,  and  the  occupancy  was  some  dozen  J 

j^ears  when  the  purchaser  refused  to  fulfill  the  contract.    The 
QiJ^umatancep.  were  not  such  as  to  justify  an  implication  of 
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an  agreement  to  pay  rent,  and  it  was  held  that  no  action  for 
nee  and  occupation  would  lie.  The  court  said  he  w:is  liable 
in  another  way  to  be  turned  out  as  a  trespasser,  and  made 
responsible  in  that  character  for  the  mesne  jprofiU.  (See 
Sylvester  v.  BaUton^  31  Barb.,  286.) 

In  the  present  case  there  is  no  room  or  ground  upon  which 
to  imply  an  agreement  to  pay  for  use  and  occupation.  The 
defendants  espelled  the  plaintiff  from  the  farm  soon  after  the 
oats  were  sown.  This  action  raises  a  question  of  legal  righi. 
Unless  the  plaintiff  had  the  legal  right  to  the  possession  of  the 
oats,  he  could  not  recover ;  and  this  right  depends  upon  the 
£Ek^t  whether  he  had  a  legal  title,  not  an  equitable  interest. 
Indeed,  in  this  case,  tliere  is  another  fatal  objection.  The 
plaintiff  was  ejected  from  the  premises  upon  which  the  oats 
^ere  growing,  and  he  was  kept  out  of  possession.  If  he  had 
had  the  legal  title  and  had  been  disseized,  he  could  not  main- 
tain this  action.  The  title  to  the  land  cannot  be  tried  in  this 
way.  The  oats  while  growing  were  a  part  of  the  realty ;  the 
remedy  of  the  party  disseized  is  to  recover  the  possession,  and 
then  the  mesne  jprofits.  In  this  case,  however,  the  plaintiff 
had  no  legal  title.  His  remedy  was  in  a  court  of  equity  for 
a  specific  performance ;  and,  if  he  then  succeeded,  the  court 
possesses  ample  power  to  compel  an  accounting  for  the  mesne 
profits.    1?he  title  to  the  oats  was  not  in  the  plaintiff. 

It  is  iiot  necessary  now  to  inquire  whether  the  plaintiff 
may  not  recover  the  value  of  his  services  and  expenses  in 
putting  in  the  crop.  The  nonsuit  was  right  and  the  motion 
for  a  new  trial  must  be  denied. 

Motion  denied. 
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Henby  Skvkbancb,  Appellant,  v.  Sylvanus  B.  Gbiffith 

et  al.,  Respondents. 

(Generaii  Tbbm,  Eighth  Distbigt,  Febbuart,  1870.) 

The  assignment,  of  a  mortgage  given  without  bond,  or  other  extrinsic  written 
evidence  of  the  debt  secured,  and  containing  no  express  covenant  to  paj, 
transfers  to  the  assignee  all  the  mortgagee's  claim  under  the  mortgage, 
viz.:  His  remedy  against  the  land. 

A  complaint  for  foreclosure,  set  forth  such  a  mortgage,  expressed  as  security 
for  payment  of  a  sum  of  money  in  installments,  and  averred  that  it  had 
been  given  to  secure  a  part  of  the  price  of  the  mortgaged  premises,  and 
assigned  to  plaintiff. — Eetd^  on  demurrer,  to  show  plaintiff  to  be  owner 
of  the  mortgage  debt. 

Appeal  from  an  order  of  Special  Term  sustaining  a  demurrer 
by  some  of  the  defendants  to  the  complaint  in  an  action  to 
foreclose  a  mortgage.  It  was  alleged  in  the  complaint  that 
the  defendants,  Griffith  and  Thomas  Young,  were  indebted 
to  Seward  B.  Clark  in  the  sum  of  $2,000,  being  for  a  part  of 
the  purchase  price  of  lands,  &c; ;  that  for  tlie  purpose  of 
secuping  the  payment  to  Clark  of  the  $2,000  and  interest,  on 
or  about  March  19, 1863,  they  executed  to  Clark  their  mort- 
gage, which  contained  the  conditions,  covenant  and  words 
and  figures  as  follows,  viz. :  ^^  This  grant  is  intended  as  a 
security  for  the  payment  of  the  sum  of  $2,000,  to  be  paid  as 
follows :  $500,  witfi  interest  on  the  whole  sum,  to  be  paid  in 
one  year  from  the  date  of  these  presents."  The  times  for  the 
payment  of  other  sums,  and  interest,  were  then  stated.  The 
recording  of  the  mortgage  was  stated,  and  the  description  of 
the  lands  conveyed  by  the  mortgage  was  set  forth. 

The  usual  power  of  sale  in  case  of  default  was  also  alleged. 
It  was  then  alleged  that  Seward  B.  Clark,  on  the  24tli  day 
of  March,  1863,  by  an  instrument  in  writing,  sold,  assigned 
and  transfen'ed  the  said  mortgage  to  one  Simmons,  and  on 
the  8th  day  of  March,  1869,  Simmons  executed  an  assign- 
ment of  the  mortgage  to  Henry  Severance,  the  plaintiflF. 
The  recording  of  the  assignments  was  alleged ;  also,  a  failure 
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to  comply  with  the  condition  of  the  mortgage  by  omitting 
to  pay,  &c. ;  that  no  proceeding  had  been  had  at  law,  or 
otherwise  for  the  recovery  of  the  said  sum  secured  by  the 
said  mortgage,  or  any  part  thereof,  &c. 

The  groand  of  demurrer  was  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action  in  tliis ; 
that  it  did  not  appear  by  the  complaint  that  the  plaintiff 
was  the  owner  or  holder  of  the  claim  or  indebtedness  to 
secure  which  the  said  mortgage  was  given,  or  that  any  trans- 
fer of  such  daim  or  indebtedness  was  ever  made  to  the 
plaintiff. 

C.  D,  Murray^  for  the  plaintiff,  cited  Day  v.  Perhins 
(2  Sand.  Ch.  R.,  359), 

Jf.  A.  Whitney,  for  the  defendant  demurring,  cited  Green 
r.  Hart  (1  John.  R.,  580) ;  Jackson  v.  WiUard  (4  J.  R-,  43) ; 
Ja^ckean  v.  Blodget  (6  Cowen,  202) ;  Wilson  v.  Troup  (3 
Co  wen,  231) ;  Jackson  v.  Bronson  (19  J.  R.,  825). 

Present — ^Mabvin,  Daniels  and  Smith,  JJ. 

By  the  Court — ^Mabyik,  P.  J.  The  authorities  cited  by  the 
counsel  for  the  defendants,  fully  sustain  the  position  that  the 
assignment  of  a  mortgage,  leaving  the  debt  evidenced  by  a 
written  obligation  to  pay,  to  secure  the  payment  of  which 
the  mortgage  was  given,  unassigned,  is  a  nuUity.  In  other 
words,  the  debt  being  the  principal  and  the  mortgage  the 
incident,  they  cannot  be  separated,  and  the  incident  preserved 
in  the  absence  of  the  principal. 

But  have  these  cases  any  application  to  the  present  easel 
In  this  case  there  was  no  bond  or  other  written  obligation  to 
pay  the  debt  of  $2,000,  to  secure  the  payment  of  which  the 
mortgage  was  given. 

It  is  alleged  in  the  complaint  that  Oriffith  and  Young  were 
indebted  to  Clark  in  the  sum  of  $2,000,  being  for  a  part  of 
the  purchase  price  of  lands  hereinafter  described,  referring  to 
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^e  descriptiou  of  the  lands  in  the  mortgage.  We  are  not 
anthorized,  from  this  language,  to  infer  any  bond  or  other 
written  obligation  to  pay  tlie  debt.  The  only  written  instm- 
ment  secnring  the  payment  of  the  debt,  or  evidencing  it,  was 
the  mortgage ;  and  that  does  not  contain  any  express  covenant 
to  pay.  The  times  when  and  sums  to  be  paid  are  specified. 
This  is  a  case  to  which  the  statute  applies.  ^^  No  mortgage 
shall  be  construed  as  implying  a  covenant  for  the  payment  of 
the  sum  intended  to  be  secured ;  and  when  there  shall  bo  no 
express  covenant  for  such  payment  contained  in  the  mort- 
gage,  and  no  bond  or  other  separate  instrument,  to  secure  such 
payment,  shall  have  been  given,  the  remedies  of  the  mort- 
gi^gee  shall  be  confined  to  the  lands  mentioned  in  the  mort- 
gage."   (1  R.  S.,  738,  §  139.) 

Clark,  the  mortgagee,  in  transferring  the  mortgage,  parted 
with  all  the  claim  he  had  against  Griffith  and  Young.  lie 
)iad  no  remedy  against  them  personally ;  the  remedies  he 
had  were  against  the  lands  mortgaged,  and  these  passed  to 
lus  assignee.  (See  Sbne  y.  JFi&her^  Q  Barb.  ch.  S*,  560.)  It 
does  not  appear  that  the  attention  of  the  Special  Term  was 
directed  to  the  statute,  nor  was  it  referred  to  upon  the  argu- 
ment at  the  Oeneral  Tenn. 

The  complaint  stated  all  the  &cts,  and  they,  in  my  opinion, 
eonstitute  a  good  cause  of  action  in  the  plaintiff.  The  judg- 
ment or  order  of  the  Special  Term  must  be  reversed,  and 
there  must  be  judgment  for  the  plaintiff  upon  the  demurrer, 
'^th  leave  to  the  defendants  to  m^hdraw  the  demurrer  and 
answer  on  payment  of  co5)ta. 

Order  »evo»*o<!. 
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EpwASD  Bagley,  Appellant,  v.  Lkonabd  J.  Blaokmah  et  alf 

Respondenta. 

(Gekkral  Tebh,  Eigiith  District,  April,  1870.) 

Unless  the  testator  declares,  or  gives  the  witocsses  in  some  f(»m  to  lmde^ 
stand,  at  the  time  of  making  or  acknowledging  his  subscripticHi,  that  the 
instrument  signed  is  his  will,  there  is  no  sufficient  publication. 

Accordingly,  where  the  witnesses  had  been  sent  for  to  witness  the  testator's 
will,  and  went  for  that  purpose,  but  had  no  other  information,  that  they 
were  witnesdng  his  will— £K;2(7,  that  the  publication  was  insufficient, 

Appeal  from  a  decree  of  the  Surrogate's  Court  of  Erie 
county,  admitting  to  probate  the  last  will  and  testament  of 
libbiuB  Baglej. 

Corleit  ds  Tabor j  for  the  appellant 

Lewis  <&  Oumey^  for  the  respondents. 

Present — ^Mabyik,  Babkeb  and  DAinELS,  JJ 

By  the  Court — ^Makvin,  P.  J.  The  point  made  by  the  appel- 
lant is,  that  the  testator  did  not,  at  the  time  he  subscribed  the 
instrument,  declare  the  instrument  so  stibscribed  to  be  his  last 
will  and  testament,  as  the  statute  requires  (2  R.  S.,  63,  §  40, 
sub.  8).  Lewis  J.  Peckham,  one  of  the  subscribing  wit- 
nesses, after  stating  that  he  went  to  the  house  of  the  deceased 
in  company  with  the  other  subscribing  witness,  says  the 
deceased  was  at  that  time  sick  and  not  able  to  be  out  of  his 
house.  He  states  who  were  in  the  room.  He  thinks  Hr, 
Swartout  went,  at  the  request  of  the  deceased,  and  brought 
the  paper  (the  will)  from  a  trunk  in  the  room.  Bagley  asked 
Swartout  where  the  pen  and  ink  and  that  paper  were. 
Thereupon  he  (Swartout)  got  it  and  laid  the  pen  and  ink  and 
the  paper  on  the  table.  The  deceased  then  sat  down  and 
signed  the  paper.  The  deceased  then  asked  witness  if  he 
would  witness  that  paper.    The  witness  then  sat  down  and 

Lansing — ^Vol,  IL        6 
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signed  his  name  as  a  \vitnes8.  The  deceased  then  asked 
where  Noyes  was.  Noyes  had  stepped  out  a  moment.  "W  hen 
he  came  in,  tlie  deceased  said  something  to  Koyes  about 
signing  it.  Koyes  stepped  \  p  and  signed  his  name  as  a  wit- 
ness. The  witness  did  not  read  or  hear  read  the  paper  or 
any  part  of  it.  The  decease!  did  not,  in  that  interview,  use 
the  words  '^will"  or  "testament;^  but  when  the  witness 
signed  it,  the  deceased  did  wish  him  to  put  his  residence  at 
the  end  of  his  name,  and  he  did  so.  The  witness  did  not 
know  that  it  was  necessary  for  a  witness  of  a  will  to  write  the 
place  of  his  residence.  Tlie  witness  thinks  Swartout  took  the 
will  and  put  it  back  into  the  trunk  and  locked  it  and  gave  the 
key  to  Libbius  Bagley.  When  this  witness  was  requested  by 
a  third  pei'son  to  go  to  the  house  of  Bagley,  he  was  told  he 
was  wanted  to  sign  as  witness  to  a  will,  which  was  the  reason 
of  his  supposing  it  a  will,  &c.  Koyes  J.  Atwood,  the  other 
witness,  says  the  deceased  spoke  to  him  and  asked  him  if  he 
would  finish  that,  pointing  to  the  paper  lying  on  the  table, 
(the  paper  witness  had  seen  the  deceased  sign).  Witness 
asked  the  deceased  if  he  wanted  him  to  put  his  name  down, 
and  he  said  he  did,  and  he  signed  his  name  as  a  witness. 
Witness  thinks  the  deceased  spoke  to  him  about  putting  his 
residence  down,  and  he  wrote,  Lancaster^  his  residence.  This 
witness  read  no  part  of  the  will.  The  body  of  it  was  in  the 
handwriting  of  his  father,  Henry  Atwood. 

The  witness  did  not  hear  the  words  "  will  and  testament " 
used  on  that  occasion.  He  had  been  told  before,  that  the 
deceased  wanted  him  to  corns  and  sign  a  will.  Beyond  that 
fact  he  had  no  knowledge  that  the  instrument  was  a  will. 

The  requirements  of  the  statute  are  clear  and  specific. 
"  The  testator,  at  th«  time  of  making  such  subscription,  or 
at  the  time  of  acknowledging  the  same,  shall  declai*e  the 
instrument  so  subscribed  to  be  his  liist  will  and  testament." 
In  the  present  case  there  was  s  o  such  declaration  ;  there  was 
no  publication  of  the  instrument  as  a  will  and  testament.  In 
Brinkerhoof  v.  Remsen  (8  Paige,  488),  Chancellor  Walworth 
examined  the  law  in  relation  to  the  execution  and  proof  of 
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wills,  as  it  existed  in  England,  under  the  English  statute,  and 
in  this  State,  and  the  change  eifected  bj  our  Rerised  Statutes. 
In  giving  construction  to  the  provisions  of  our  statute  requir- 
ing publication,  he  said  that  *^  no  particular  form  of  words  is 
necessary,  even  under  this  statutory  provision,  to  communicate 
the  information  from  the  testator  to  the  attesting  witnesses 
that  he  knows  and  understands  the  nature  of  the  instrument 
he  is  executing,  and  that  he  intends  distinctly  to  recognize  it 
as  his  will."  This  rule  is  often  referred  to  and  applied  in 
subsequent  cases.  In  Coffin  y.  Coffin  (^  N.  Y.  R.,  15),  one 
of  the  attesting  witnesses  ^^  asked  the  testator  if  he  wished 
him  to  sign  or  witness  the  paper  as  hin  will ;  to  which  the 
testator  answered  in  the  aiBrmative."  Both  of  the  witnesses 
were  present  at  the  time.  It  was  held  that  this  was  a  suffi* 
cient  publication,  and  a  compliance  with  the  requirements  of 
the  statute.  See  also  Trustees  qf  Auburn  Seminar i/  v.  Cat- 
houn  (25  N.  Y.,  442),  where  the  publication  of  the  will  was 
established  upon  the  testimony  of  one  of  the  attesting  wit- 
nesses, in  opposition  to  the  other. 

In  Brinkerhoof  v.  Hemsen^  supra^  and  in  Lewis  v.  Lewis 
(1  Kern.,  220),  the  probate  of  tlie  will  was  refused,  for  the 
reason  that  the  proof  of  execution  and  publication  was  not 
such  as  the  statute  requires.  The  order  of  the  surrogate 
admitting  the  will  to  probate,  must  bo  reversed,  and  an  order 
entered  for  the  settlement  of  issues,  to  be  tried  by  a  jury.  The 
question  of  costs  is  reserved  to  the  final  hearing  or  judgment. 

Order  reversed. 


John  TV.  B^ll,  Executor,  &c.,  of  Jaoob  B.  Hill,  deceased^ 
Appellant,  v.  Maby  Hill  and  others,  Respondents. 

(Gensiul  Tabic,  Eighth  Dibtbict,  Mat,  1870.) 

Testator  gave  his  homestead  farm,  and  aU  his  personal  estate,  mahily 
household  Axmiture,  &rming  implements  and  stock  on  the  fiurm,  duranU 
9tduiiat€,  and  in  lien  of  dower,  to  lus  widow,  for  her  maintenance,  and  as 
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meanfi  in  hei  handB,  or  onder  her  control,  fbr  bringing  np,  educating,  Ac, 
his  four  minor  children,  who  were  to  remain  with  the  widow  at  her 
dwelling  on  the  form,  and  beyond  the  value  of  their  servioes,  at  her 
expense,  which  she  was  to  defraj  out  of  his  estate  or  its  income ;  the 
fium  to  remain  unsold  and  undivided  during  the  wldow^s  estate,  ahe^ 
with  the  advice  and  assistance  of  the  executors,  to  control  and  manage 
his  estate  for  her  own  and  the  children's  benefit,  and  for  the  purposes 
intended  by  the  will,  and,  as  ftst  as  consistent  therewith,  to  advance  to 
the  minors,  at  the  age  of  twentj-one,  such  portions  of  the  estate  given 
them  respectively  as,  with  the  executors,  she  might  deem  practicable 
and  reasonable.  There  was  a  limitation  over,  after  the  widow's  estate, 
to  the  testator's  five  children,  who  were  then  given  the  residuary  real 
and  personal  estate. 

The  testator's  children  were  all  twcntj-one  at  the  time  of  his  decease. 

Bddy  that  the  executors  wele  not  entitled  to  convert  the  personal  properly 
into  permanent  securities,  and  pay  the  Income  thereof  to  the  Widow ;  but 
that  it  passed  to  her  in  tpede^  and  In  trust  for  the  purposes  specified  In 
the  will 

Appeal  from  a  decree  of  tlie  Orleans  county  Surrogate's 
Court,  on  the  final  accounting  of  the  executors  of  Jacob  B.  Hill. 

Jacob  B.  Hill  made  and  published  his  will  in  January, 
1850,  He  died  in  May,  1867.  The  proceedings  before  the 
surrogate  were  upon  the  petition  of  Mary  Hill,  the  widow  of 
the  testator,  to  compel  the  executors,  <&c.,  to  render  an  account. 
The  inventory  of  the  property  of  the  deceased  was  filed  May  6, 
1869 ;  and  the  account  of  James  E.  Hill,  one  of  the  executors, 
was  filed  Julie  7, 1869  ;  and  of  the  other  executor,  John  W. 
Hill,  the  same  day ;  and  the  trial  was  had  after  this  date,  on 
several  days*  The  decree  of  the  surrogate  was  made  August 
28,  1869  ;  one  of  the  executors,  John  "W*.  Hill,  filed  his 
petition  of  appeal  October  13,  1869;  and  the  respondents 
answered  the  petition  of  appeal  in  November.  The  principal 
question  in  the  case  arose  under  the  will:  Mrs.  Hill,  the 
widow,  claimed,  under  the  will,  all  the  personal  property  of 
the  testator,  and  the  Surrogate's  Court  sustained  the  claim. 
The  appellant,  John  W.  Hill,  insisted  that  such  constrnction 
of  the  will  was  erroneous. 

The  testator  first  gave  his  homestead  farm,  about  145 
aores,  to  his  wife,  Mary  Hill ;  also  all  his  goods,  chattels  iuid 
personal  estate  and  property,  to  have  and  to  hold,  the  farm 
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gnd  personal  property  subject  to  the  provisions  of  the 
will,  and  for  the  nses  and  purposes  mentioned  and  expressed^ 
'^  for  and  during  the  term  of  her  natural  life,"  if  she  survived 
him,  and  so  living  remained  his  widow.  After  her  decease, 
&e.,  he  gave  and  devised  all  his  real  and  personal  estate 
to  his  five  children,  naming  them,  to  have  and  to  hold,  &c., 
&c.,  forever,  share  and  share  alike.  He  declared  that  the 
gifts,  &c.,  to  his  wife,  were  intended  and  designed  for  the 
maintenance  and  support  of  his  wife,  and  as  means  therefor, 
and  also  as  means  in  her  hands,  or  under  her  power  and 
control,  for  the  bringing  up,  maintenance,  supp(»*t  and  edu- 
cation of  his  infant  or  minor  children,  John,  Mary,  James 
and  Cynthia,  and  for  carrying  into  effect  the  proviaionsy 
intent  and  purposes  of  the  will. 

He  directed  that  his  in&nt  children  should  remain,  and  con* 
tinue  to  abide  with  his  wife,  at  her  dwelling-house  on  the 
homestead  farm,  &c. ;  and  that  they  should  be  under  her 
eoatrol  and  mauagemeat;  and  that  they  should  serve  and 
obey  her  as  if  she  were  their  &ther  and  guardian.  He 
directed  how  they  should  be  brought  up,  and  the  costs  and 
expenses,  over  and  above  the  value  of  their  labor  and 
services,  were  required  to  be  borne  by  his  wife,  and  defrayed 
by  her  out  of  his  estate,  or  the  profits  and  income  thereof. 
He  directed  tliat  his  homestead  farm  should  remain  unsold 
and  undivided  during  the  life  of  his  wife,  &c.,  and  that  she 
ahould)  with  the  advice  and  assistance  of  his  executors, 
eontrol  and  manage  his  estate  fer  her  own  benefit  and  that 
ef  his  said  children,  and  for  the  purposes  intended  and 
ipoentioned  in  the  will,  and  that  she,  from  time  to  time,  and 
as  fast  as  she  reasonably  might,  consistently  with  the  pro- 
visions of  the  will,  should  give  and  advance  to  his  minor 
children,  when  they  attaint  the  age  of  twenty-one,  &c., 
«ach  part  or  parts  of  the  shares,,  or  portions  of  in  or  out  of 
his  estate,  given  to  them  respectively,  as  she  and  his  execu* 
tors  should  deem  practicable  and  reasonable  under  the  pro- 
tFisions  of  the  will.  Begard  was  to  be  had  to  any  advance- 
ments made  by  him  to  any  of  his  children,  so  that  his 
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children  should  share  alike  as  nearly  as  practicable.  The 
provisions  for  his  wife  were  declared  to  be  in  lieu  of  dower, 
and  all  demands  or  claims  by  her. 

The  gifts  and  devises  were  to  be  taken,  subject  to  the  pay- 
ment of  his  debts  and  tlie  funeral  expenses  of  himself  and 
wife,  and  the  costs  and  expenses  of  carrying  into  effect  the 
will.  He  appointed  his  sons,  John  and  James  0.,  his  execu* 
tors.  The  four  children,  mentioned  in  the  will  as  minors, 
were  all  of  full  age  at  the  time  the  testator  died.  The  par- 
ticular exceptions  taken  to  the  decree  of  the  surrogate  are 
noticed  in  the  opinion. 

John  IL  Whit€y  for  the  appellant 

Beynolds  <&  Crandellj  for  the  respondents. 

Present — ^Maevin,  Bahkee  and  Daniels,  JJ. 

By  the  Court — Marvin,  P.  J.  Tlie  surrogate  declares  that 
the  true  intent  and  meaning  of  the  will  is,  that  after  paying 
the  debts,  &c.,  the  residue  of  the  personal  estate  should  be 
and  remain  in  the  possession,  custody  and  control  of  the 
widow,  Mary  Hill,  for  her  own  use,  maintenance  and  enjoy- 
ment during  her  natural  life,  &c. ;  and  the  accounting  of  the 
executors  was  made  upon  this  basis. 

I  think  the  surrogate  lias  put  the  proper  construction  upon 
the  will.  The  house,  farm  and  the  personal  property  are 
devised  and  bequeathed  together.  Tliey  were  to  be  kept  and 
used  together  for  the  maintenance  and  support  of  his  widow, 
and  as  means  therefor,  and  also  as  means  in  her  hands,  or  under 
her  power  and  control,  for  the  bringing  up,  maintenance, 
support  and  education  of  the  infant  cliildren,  &c.  These 
children  are  to  be  brought  up  on  tlie  farm.  They  are  to 
labor,  &c.,  and  the  costs  and  expenses  of  bringing  them  up, 
supporting  and  educating  them,  over  and  above  the  value  of 
their  labor  and  services,  are  directed  to  be  borne  by  his  wife 
and  defrayed  by  her  out  of  his  estate  or  the  profits  and  income 
thereof.  By  the  whole  scheme  of  the  will  the  personal  pix)j)erty 
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was  given  to  her,  charged  with  certain  trusts.  Some  of  the 
duties  imposed  upon  her  did  not  arise  and  become  operative, 
as  the  contingencies  contemplated  did  not  arise.  The  chil- 
dren, who  were  infants  when  the  will  was  made,  had  attained 
full  age  before  the  decease  of  the  testator,  so  that  the  pro- 
viiiions  relating  to  maintenance  and  education  became  inope- 
rative. But  tlie  purposes  to  which  the  testator  devoted  the 
property  were  not  limited  to  these  children.  One  of  these 
purposes  was  the  maintenance  and  support  of  the  widow. 
The  testator  directs  that  his  wife,  during  her  life,  shall,  with 
the  advice  of  his  executors,  control  and  manage  the  estate  for 
her  own  benefit  and  that  of  his  children,  and  for  the  purposes 
intended  and  mentioned  in  the  will ;  and  that  she  from  time 
to  time,  and  as  fiist  as  she  reasonably  can,  consistently  with 
the  provisions  of  the  will,  give  and  advance  to  his  children 
John  and  James,  when  they  respectively  attain  the  age  of 
twenty-one,  and  to  Mary  and  Cynthia,  when,  &c.,  such  part  or 
parts  of  the  shares  or  portions  of  in  or  out  of  his  estate  above 
given  them  respectively,  as  she  and  his  executors  shall  deem 
practicable  and  reasonable  under  the  provisions  of  the  will. 
As  to  the  personal  property,  it  was  given  to  Mrs.  Hill  for 
life,  for  certain  purposes  specified.  She  holds  it  in  tnist,  and 
the  executors,  as  such,  after  paying  the  debts,  &c.,  have  no 
interest  in  or  control  over  the  residue.  The  management  of 
this  property  is  not  involved  in  this  accounting.  If  Mrs.  Hill, 
the  widow,  is  not  managing  or  using  the  property,  as  was 
intended  by  the  testator,  proper  remedies  may  be  resorted  to, 
for  the  protection  of  the  property,  for  the  benefit  of  those  to 
whom  it  is  given  upon  the  termination  of  the  estate  of  Mrs. 
Hill.  The  inventory  of  the  property  shows  its  value  to  bo 
some  $2,000,  and  it  consists  mainly  of  household  furniture 
and  farming  implements,  and  some  stock  on  the  farm.  By 
the  will  she  was  to  use  and  manage  the  farm  and  occupy 
the  lands.  I  think  it  was  the  intention  of  the  testator  that 
his  widow  should  possess  and  use  the  property,  in  specie. 
Tlie  general  rule  undoubtedly  is  that  when  there  is  a  general 
bequest  of  a  residue  for  life,  with  a  remainder  over,  the  pro- 
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perty  must  be  sold  and  converted  into  money  by  the  executor, 
and  the  proceeds  must  be  invested  in  permanent  securities,  and 
the  interest  or  income  is  only  to  be  paid  to  the  legatee  for  life. 
Chancellor  Walworth  so  stated  the  general  rule  in  CoverJioven, 
V.  Shtder  (2  Paige,  182).  He  recognizes  the  rule  in  Clark  v. 
Clark  (8  Paige,  160) ;  also,  in  Spear  v.  Tinkham  ( 2  Barb., 
Ch.  R.,  214),  where  he  cites  How  v.  Earl  of  Portsmouth 
(7  v.,  13t);  Fearns  v.  Young  (9  id.,  649).  I  have  looked 
into  thes&  cases,  and  they  are  all  unlike  the  present  case. 
There  was  no  difficulty,  in  them,  in  carrying  out  tlie  general 
principle  without  doing  violence  to  the  intentions  of  the  tes* 
tator.  In  the  present  case,  had  the  testator  died  soon  after 
the  making  of  his  will,  during  the  minority  of  some  of  hia 
children,  a  sale  of  the  personal  property  would  have  defeated 
the  clearly  expressed  intentions  and  directions  of  the  testator. 
To  deprive  the  widow  now  of  the  personal  property,  mainly 
agricultural  implements  and  household  furniture,  would  defeat 
the  intention  of  the  testator.  It  was  to  her  that  the  direction 
was  given,  with  the  advice  and  assistance  of  the  executors,  to 
give  and  advance  to  the  children,  as  they  should  attain  the 
age  of  twenty-one,  such  part  or  parts  of  the  shares  or  portions 
of  in  or  out  of  his  estate  given  to  them  respectively,  as  sho 
and  his  executors  should  d^em  practicable  and  reasonable 
under  the  provisions  of  the  will.  She  is  charged  with  this 
obligation^  In  «hort,  I  think  there  was  no  error  in  thd 
decree  in  refusing  to  charge  the  executors  with  the  residue 
of  the  personal  property.  It  was  to  remain  with  the  widow, 
or  be  delivered  to  her. 

.  Several  minor  errors  are  alleged  by  the  appellant  in  the 
accounting.  I  have  examined  them,  and  do  not  think  that 
thei  objections  taken  by  the  appellant  are  well  founded. 

The  decree  of  the  Surrogate's  Court  should  bo  affirmed^ 
with  costs,  to  be  paid  out  of  the  estate. 

Decree  affirmed. 
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John  Scott,  Appellant,  v.  Martin  Warner,  Sespondent. 
(Gbnbbal  Tsuc,  Eighth  Distbict,  Afbil,  1870.) 

The  plaintiff  applied  to  the  defendant  to  purchase  a  ton  of  hay ;  the  defend* 
ant  offered  to  sell  him  a  quantity  by  measurement,  giving  him  to  under* 
stand  that  its  dimensions  would  include  a  ton.  The  plaintiff  took  the 
quantity,  and  paid  for  a  ton,  but  there  was,  in  fact,  much'less  than  that  in 
weight 

In  an  action  for  the  excess  in  price. — Eddy  that  in  the  absence  of  fraud, 
there  was  a  mutual  mistake  in  a  material  fiict,  and  the  plaintiff  could 
recover. 

A  promise  by  the  defendant  to  pay  a  certain  sum  in  settlement  oft 
dispute  respecting  the  plaintiff's  claim. — Hddy  to  be  supported  by  a  good 
consideration. 

Appeal  from  a  judgment  of  the  Cattaraugus  County  Court, 
reversing  the  judgment  of  a  justice. 
The  facts  are  stated  in  the  opinion. 

Wm.  O.  ZaidlaWy  for  the  plaintiff. 

S.  S.  Springy  for  the  defendant. 

Present — ^Marvin,  Daniels  and  Barker,  JJ. 

By  the  Court — Marvin,  P.J.  Action  to  recover  back 
money  paid  in  excess  on  amount  of  hay  sold  by  the  defend- 
ant to  the  plaintiff. 

The  plaintiff,  as  a  witness,  stated  that  he  bought  some  hay 
of  the  defendant ;  that  the  defendant  asked  eight  dollars  for 
a  ton,  and  wanted  to  measure  it  instead  of  weighing  it ;  the 
plaintiff  said  he  did  not  know  anything  about  measuring  hay; 
the  defendant  said  that  seven  feet  square  by  five  feet  thick 
would  make  a  ton,  he  knew  it  would.  The  plaintiff  took 
the  hay,  and  paid  eight  dollars.  In  April  or  May  after,  the 
plaintiff  saw  the  defendant,  and  told  him  that  he  (the  plain- 
tiff) did  not  get  one-half  a  ton.    The  defendant  said  he  had 
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not  any  more  to  spare.  PlaintiiF  told  liim  he  must  pay  back 
part  of  the  money,  and  the  defendant  said  he  would  lix  it  up. 
The  plaintiff  told  him  if  he  would  pay  three  dollars  it  would 
fix  it  up. 

In  a  subsequent  conversation,  the  plaintiff  asked  defendant 
when  he  was  going  to  get  the  money  for  him,  as  he  was  hard 
up  for  money.  The  defendant  said  he  did  not  know,  as  he  was 
hard  up  for  raoijey.  On  cross-examination,  the  plaintiff  stated 
that  tlie  defendant  said  he  was  selling  by  measure ;  did  not  weigh 
it;  he  said  it  would  make  a  ton.  The  plaintiff  gave  evidence 
tending  to  prove  that  the  quantity  of  hay  he  got  was  much 
less  than  a  ton,  and  not  more  tlian  half  a  ton.  A  witness 
also  stated  that  he  was  present  when  the  plaintiff  asked  the 
defendant  if  he  had  got  any  money  for  him ;  the  defendant 
said  he  had  not ;  the  plaintiff  said  he  had  better  be  getting  it. 

The  defendant  was  a  witness  in  his  own  behalf,  and  stated 
that  he  told  the  plaintiff  if  he  sold  him  any  hay  he  should 
sell  it  off  in  a  chunk ;  that  he  had  so  much  to  do  he  would 
not  be  bothered  to  weigh  it;  that  plaintiff  wanted  to  know 
how  many  feet  it  took  for  a  ton,  and  defendant  told  him  he 
did  not  know,  only  what  folks  told  him ;  that  some  said  500 
and  some  400  feet ;  that  he  told  the  plaintiff  that  if  he  would 
take  seven  feet  square  and  five  thick  he  might  have  it  for 
eight  dollars;  that  the  plaintiff  thought  it  would  not  make  a 
ton ;  that  defendant  told  him  he  did  not  care,  he  was  going 
to  sell  the  rest  that  way,  and  if  he  wanted  it  he  could  have  it 
that  way ;  the  plaintiff*  said  he  would  take  it. 

That  some  time  at\er,  the  plaintiff  spoke  to  him  about  the 
hay,  and  he  told  the  plaintiff  that  he  supposed  that  was  fixed 
long  ago ;  the  plaintiff  said  it  was  not  fair ;  the  defendant 
told  him  as  long  as  the  bargain  was  made,  he  ought  not  to 
back  out ;  the  plaintiff  said  ho  did  not  want  any  fuss  about 
it ;  and  defendant  said  he  did  not,  and  asked  how  much  the 
plaintiff  claimed  back ;  he  said  three  dollars ;  and  defendant 
told  him  he  should  not  agree  to  pay  him  a  cent.  The  evi- 
dence showed  that  the  defendant  sold  some  hay  to  others  by 
measure,  seven  feet  sq'iare  and  five  thick  for  a  ton,  and  some 
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to  Other  persons,  giving  a  larger  measure,  to  one  person  eight 
by  eight  by  eight — 512  feet  The  verdict  was  for  the  plaiu- 
tiff;  damages  three  dollars. 

The  County  Court  ouglit  not  to  have  reversed  the  judgment. 
The  evidence  wa*  sufficient  to  justify  the  verdict,  and  the 
verdict  was  just.  The  negotiation  was  for  a  ton  of  hay,  and 
the  price  was  eight  dollars.  The  defendant  was  not  willing 
to  be  at  the  trouble  of  weighing  it ;  he  represented  that  seven 
feet  square  by  five  feet  in  depth  would  make  a  ton,  and  that 
he  knew  this  fact.  The  evidence  tended  to  show  that  such 
measurement  would  not  make  more  than  half  a  ton.  The 
plaintiff  had  no  knowledge  as  to  the  measurement  necessary 
for  a  ton.  The  defendant  assumed  to  know.  K  he  did  not 
know,  then  he  misrepresented.  If  he  had  been  so  informed, 
and  so  believed,  and  his  representations  were  founded  upon 
such  information  and  belief,  and  were  not  fraudulent,  then 
he  was  greatly  mistaken,  and  led  the  plaintiff  into  mistake. 
The  parties  were  mutually  mistaken  as  to  a  material  fact. 
This  is  the  most  charitable  view  of  the  case.  The  mistake 
was  serious.  The  evidence  would  justify  the  jury  in  finding 
that  the  defendant  did  not  get  more  than  half  the  quantity 
of  hay  he  supposed  he  was  to  have,  and  which  the  defendant 
claimed  he  was  selling  to  him.  Wheadan  v.  Olds  (20  W., 
174),  cited  by  plaintiff's  counsel,  is  in  point. 

In  that  case,  oats  were  sold  at  a  certain  price  per  bushel, 
and  the  quantity  was  estimated  upon  a  mistaken  state  of 
facts,  and  the  purchaser  agreed  to  take  the  oats  at  the 
quantity  estimated,  at  his  own  risk  hit  or  miss ;  it  was  held 
that  he  could  recover  back,^(?  tanto^  the  money  paid. 

Again  in  this  case  there  was,  assuming  that  the  parties 
acted  honestly,  and  that  there  was  no  fraud  on  the  part  of  the 
defendant,  a  dispute  between  the  parties,  which  constituted 
a  good  consideration  for  a  settlement.  The  plaintiff  asserted 
a  claim  that  he  did  not  get  half  a  ton  of  hay,  and  claimed 
that  the  defendant  should  pay  back  a  portion  of  the  money, 
and  the  defendant  promised  to  fix  it  up ;  the  plaintiff  told 
him  that  three  dollars  would  fix  it  up.    The  defendant  made 
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no  objection  to  this.  The  cases  cited  by  defendant's  counsel 
mre  not  in  point.  In  those  cases  there  was  no  dispute  about 
the  facts.  Ii^  Oeer  v.  Archer  (2  Barb.,  420),  there  was  no 
dispute  about  the  facts,  and  the  giving  of  the  note  was 
voluntary  and  without  consideration.  The  true  rule  is  laid 
down  in  Farmeri  Banky  cfe<?.,  v.  Blair  (44  Barb.,  641),  that 
the  controversy  must  \>e  real  and  substantial,  not  a  case  where 
the  claim  is  unfounded  and  palpably  untenable.  In  view  of 
the  testimony  of  both  of  tlie  parties,  there  was,  in  this  case, 
a  controversy  real  and  substantial. 

Again,  the  claim  of  the  plaintiff  was  strongly  equitable. 
He  expected  to  get  a  ton  of  hay,  and  he  paid  the  price  of  a 
ton.  The  evidence  as  to  the  conversation  between  the 
parties,  and  the  precise  terms  of  the  contract,  was  conflict- 
ing ;  but  it  was  for  the  jury  to  decide,  and  not  the  court,  as 
to  the  facts. 

The  judgment  of  the  court  must  be  reversed^  and  that  of 
die  justice  affirmed. 


The  Bakk  of  Albion,  Bespondent,  v.  Oscar  F.  Bubns  and 

others.  Appellants. 

(Gbnebal  TfiBic^  EiGBTH  DiSTBiCT,  Mat,  1809.) 

R  was  indebted  to  a  bank,  and  executed  to  It  his  bond  for  an  amount  equal 
to  part  of  the  indebtedness,  conditioned  to  pay  at  a  time  specified ;  h^ 
then  Joined  with  his  wife  in  a  mortgage  of  her  separate  real  property, 
securing  to  the  banic  the  payment  of  the  sum  named  in  the  condition  of 
the  bond,  according  to  the  terms  thereof,  and  delivered  it,  agreeing  that 
it  should  remain  a  continuing  security  in  the  hands  of  the  mortgagee  for 
payment  of  all  his  liabilities  then  existing,— something  more  than  double 
the  amount  secure<l, — ^and  also,  for  all  those  he  might  afterward  incur. 
The  bank  had  no  actual  notice  that  B.  was  not  owner  of  the  mortgaged 
property,  but  the  deed  to  B.*s  wife  was  recorded.  B.  never  paid  his  original 
indebtedness.  He  obtained  extentions  of  the  time  of  payment  after  tho 
maturity  of  the  liability  secured  by  the  mortgage,  and  became  still  more 
largely  indebted  to  the  bank,  and  so  remained  at  the  time  of  his  decease, 

fn  an  action  by  the  bank  to  foreclose  the  mortgage. 
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Eddf  ihat  it  was,  originally,  a  valid  collateral  security  for  payment  of  the 

existing  indebtedness  covered  by  B/s  bond ; 
Tliat  it  was  not  a  continuing  guaranty  for  future  advances  to  B.,  he  havinjf 

no  presumptive  authority  from  his  wife,  to  make  an  agreement  in  thai 

respect; 
That  the  plaintiiT  was  charged  with  notice  that  the  owner  of  the  land« 

pledged  it  as  surety  for  B/s  debt ; 
That  the  land  was  dischaiged  from  the  lien  of  the  mortgage  by  the  indnlp 

gence  n^ven  to  the  principal  debtor. 

Appeal  by  the  defendants,  Bobert  Barns,  Eddie  Burns 
llnd  Anna  Burns,  impleaded,  &c.,  from  a  judgment  entered 
upon  the  report  and  decision  of  a  referee.  The  action  was  to 
foreclose  a  mortgage. 

Oscar  F.  Bums  and  Anna  Bums  intermarried  Octo- 
ber 1st,  1850.  August  8th,  1861,  Oscar  executed  to 
Boswell  S.  Burrows,  president  of  the  Bank  of  Albion, 
a  bond  conditioned  to  pay  $2,000,  one  half  in  three 
months,  and  one  half  in  six  months,  interest  on  all  sums 
unpaid,  payable  at  the  time  of  each  payment.  A  mortgage, 
bearing  the  same  date,  was  executed  by  Oscar  and  his  wife 
Anna,  covering  the  land  in  question,  conditioned  for  the 
payment  of  $2,000,  according  to  the  condition  of  the  bond« 
This  mortgage  was  acknowledged  August  9,  1861,  and 
recorded  the  same  day.  Mrs.  Bums  was  seized  in  fee  of  the 
land  mortgaged.  The  referee,  however,  found  that  Burrows 
was  not  advised,  and  liad  no  knowledge  or  information  that 
the  premises  were  the  separate  property  of  Mrs.  Bums. 

Mrs.  Bums  took  title  to  the  premises  under  a  conveyance 
to  her,  dated  October  5, 1860,  acknowledged  the  same  day, 
and  duly  recorded  October  6, 1860. 

The  referee  found  that  the  bond  and  mortgage  were  exe- 
cuted and  delivered  to  the  plaintiff,  as  collateral  security  for 
the  payment  of  any  and  all  claims  and  demands  which  the 
bank  then  had,  and  thereafter  might  have,  against  Oscar  F. 
Burns  by  note,  draft,  check  or  otherwise,  and  for  all  liabilities 
on  which  Bums  then  was,  or  might  become,  liable.  The 
fact  so  found  was  denied  by  the  appellants,  and  they  com- 
plained of  the  finding. 
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Anna  Burns  died  in  March,  1862,  and  the  infant  appel« 
lants  are  her  Iieirs  at  law.  Oscar  F.  Barns  died  in  Julj, 
1866. 

The  referee  found  that  at  the  time  the  bond  and  mortgage 
were  executed,  Burns  was  indebted  to  the  plaintiff  in  th© 
sum  of  $4,178.14,  and  that  but  little,  if  any,  portion  of  tliia 
indebtedness  was  ever  paid  ;  but  that  it  was  extended  from 
time  to  time,  new  notes  being  given  therefor ;  and  that  the 
indebtedness  gradually  increased  by  accumulation  of  interest 
and  new  loans;  and  that  at  tlie  time  of  Burns'  death,  he 
owed  the  plaintiff  over  $14,000.  The  referee  directed  the 
usual  judgment  of  foreclosure  in  favor  of  the  plaintiff,  and 
the  defendants  excepted. 

OoJ'  cfe  White^  and  J.  Z.  Talcotty  for  the  respondents. 

Church  dk  Sawyevy  for  the  appellants* 

Present — Mabvin,  Lamont  and  Barker,  J  J. 

By  the  Court — ^Marvin,  P.  J.  The  evidence  to  sustain  the 
finding  that  the  bond  and  mortgage  were  executed  as  collate- 
ral pecurity  and  a  continuing  guaranty  for  the  indebtedness 
of  Oscar  F.  Burns,  is  the  testimony  of  Roswell  S.  Burrows, 
the  president  of  the  bank.  He  says  they  were  given  for  such 
purpose,  and  he  produced  an  instrument,  in  the  form  of  a 
certificate,  executed  by  him  as  president,  and  given  to  Oscar 
F.  Burns,  stating  the  case,  substantially,  as  found  by  the 
referee. 

Tlie  entire  transaction,  touching  the  delivery  of  the  bond 
and  mortgage,  and  upon  what  terms,  was  between  Burrows 
and  Bums.  Burrows  never  had  any  communication  with 
Mi*s.  Burns.  He  paid  nothing  at  the  time  the  bond  and 
mortgage  were  delivered.  He  had  no  actual  knowledge  tliat 
the  premises  mortgaged  were  the  sole  property  of  Mrs.  Burns, 

The  counsel  for  the  defendants  make  the  point  that  tho 
mortgage  was  never  a  valid  security  in  the  hands  of  tho 
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plaintiff,  and  cite  a  class  of  cases  showing  that  a  note,  to  bo 
the  subject  of  sale,  must  be  an  existing,  valid  note  in  the 
hands  of  the  payee,  and  that  when  the  note  has  no  legal 
inception,  vitality  cannot  be  given  to  it  by  a  transfer  upon  an 
illegal  consideration.  {Uall  v.  Wilson^  16  Barb.,  548;  Ifall 
V.  Frnestj  36  Barb.,  585 ;  Doice  v.  ScAutty  2  Den.,  621.)  The 
counsel  says  the  security  was  not  valid  in  the  hands  of  Burna 
The  pertinency  of  this  point,  and  the  cases  cited,  are  not 
perceived,  unless  it  was  intended,  as  I  infer  from  subsequent 
points,  to  take  the  position  that  the  bank  could  not  take  the 
mortgage  upon  any  terms  other  than  an  advance  of  money, 
at  the  time,  for  the  full  amount.  And  this  raises  the  question 
whether  Burns  could  deliver  the  bond  and  mortgage  to  the 
bank,  and  the  bank  could  receive  them  in  payment  of  Bnms' 
existing  indebtedness,  or  as  a  collateral  security  for  such 
indebtedness,  and  in  this  way  bind  Mrs.  Burns. 

Cases  are  cited  to  sliow  that  an  express  power  to  sell  con- 
fers no  power  to  pledge,  and  that  an  agent  cannot  pledge  the 
note  of  his  principal  as  security  for  past  and  future  advances 
to  the  agent.  It  seems  to  me  that  these  cases  are  not  appli- 
cable to  the  present  case..  In  this  case,  by  the  bond.  Bums 
acknowledged  a  debt  of  1^4,000  to  the  plaintiff,  and  the  condi- 
tion was  to  pay  $2,000,  and  interest,  at  the  times  mentioned, 
and  the  mortgage  was  conditioned  for  the  payment  of  $2,000, 
according  to  the  condition  of  the  bond.  We  are  to  assume 
that  Mrs.  Burns  understood  the  terms  of  the  bond,  and  that 
the  debt  then  existing,  or  to  be  created,  was  the  debt  of  her 
husband,  and  that  she  pledged  her  lands  as  security  for  his 
debt.  There  can  be  no  presumption  that  ho  gave  his  bond 
to  raise  money  for  her.  There  is  nothing  in  the  case  to  show 
that,  to  her,  there  was  any  significance  in  the  question  whether 
the  bond  and  moitgage  were  used  in  payment  of  a  debt  then 
existing,  or  one  to  be  created  at  the  time  of  delivery. 

Whether  Burns  had  authority  to  deliver  the  mortgage  as 
collateral  security  for  existing  debts,  and  as  a  continuing  secu- 
rity for  future  indebtedness,  is  a  very  different  question  ;  and 
if  he  had  not  this  authority  then,  perhaps,  the  point  first 
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made  by  tlie  learned  counsel  may  be  good ;  that  is,  that  the 
mortgage  was  never  a  vidid  secnrity  in  the  hands  of  the 
plaintiff.  In  my  opinion,  the  delivery  of  the  mortgage  was 
valid  as  to  $2,000  indebtedness  then  existing ;  though  by  the 
agreement  between  Barrows  and  Bums  it  was  to  be  a  secarity 
for  future  liabilities  also.  As  to  future  liabilities,  was  the 
delivery  valid,  and  binding  upon  the  estate  of  Mrs.  Bums ! 
We  are  to  keep  in  mind  that  there  is  no  evidence  in  the  case, 
touching  the  authority  of  Bums,  to  affect  the  property  rights 
of  Mre.  Bums,  other  than  the  papers, — bond  and  mortgage — in 
the  hands  of  Bums.  As  Burrows,  president,  &c.,  was  named  as 
obligee  in  the  bond,  and  mortgagee  in  the  mortgage,  and  as 
Mrs.  Burns  intrusted  the  mortgage  to  Burns,  who  had,  by 
the  bond,  acknowledged  himself  indebted  to  Burrows,  presi- 
dent, &c.,  I  have  no  doubt  the  authority  to  deliver  the  mort- 
gage with  the  bond  should  be  inferred.  But  where  is  the 
evidence  of  any  authority  in  Bums  to  agree  with  Burrows 
that  the  mortgage  should  be  held  as  a  collateral  security  for 
debts  contracted  by  Bums  at  any  future  period;  that  it 
should  stand  as  a  continuing  guaranty  for  successive  debts 
indefinitely  i  No  such  authority  can  be  fairly  inferred  from 
the  written  instruments.  By  them,  the  amount  of  the  debt 
is  not  only  fixed,  but  the  manner  and  time  of  payment  are 
fixed ;  one-half  in  three,  and  one-half  in  six  months.  It  was 
for  the  performance  of  this  clearly  expressed  obligation  that 
Mrs.  Bums  pledged  her  lands  as  surety.  A  surety  may  be 
quite  willing  to  guarantee  the  payment  of  a  certain  debt,  to 
become  due  within  a  short,  fixed  time,  and  yet  be  unwilling 
to  assume  the  liability,  if  the  time  of  payment  is  fixed  for  a 
later  period,  or  is  left  indefinite. 

The  counsel  for  the  plaintiff  refers  to  cases  to  show  that 
mortgages  and  judgments,  in  which  the  amount  to  be  paid, 
and  the  time  when,  are  specified,  may  be  given  to  secure 
future  advances;  and  that  this  may  be  so,  though  it  should 
not,  in  terms,  be  so  specified  in  the  mortgage  or  judgment 
This  is  undoubtedly  so ;  but  unless  the  agreement  is  expressed 
in  the  written  instrument,  that  it  shall  stand  as  a  eontinu 


1809.]  OF  THE  STATE  OP  NEW  YORK. 


The  Bank  of  Albion  v.  Bums. 


ing  guaranty,  such  agreement  must  be  made  by  the  parties  to 
be  bound,  or  their  agents,  duly  authorized.  No  ease,  I  appre- 
hend, can  be  found  where  the  obligation  expresses  simply  the 
amount  to  be  paid,  and  the  time  of  payment,  in  which  it 
has  been  held,  in  the  absence  of  an  agreement  of  the  parties, 
tliat  the  instrument  or  obligation  may  be  retained  as  a  con- 
tinuing guaranty  for  future  liabilities.  The  cases  cited  by 
counsel  are  Kendrick  v.  Robinson  (2  J.  Ch.  R,  809) ;  Bnnch- 
erkqf  v.  Marvin  (5  id.,  826) ;  James  v.  Johnson  (6  id.,  420) ; 
Trascott  v.  King  (6  N.  Y.  R,  147,  157) ;  Limngston  v. 
McKinUy  (16  J.  R,  165) ;  Shvrros  v.  Caig  (7  Cranch.,  34)  j 
The  Bank  of  Utioa  v.  Finch  (3  Barb.  Ch.  R,  293) ;  Robin- 
son  V.  Williams  (22  N.  Y.  E.,  380) ;  Toung  v.  Wilson  (27 
N.  Y.,  351).  In  all  these  cases,  the  agreement  was  specified 
in  the  instrument,  or  outside  of  it,  by  the  parties  to  be  bound. 
Numerous  other  cases  exist,  but  it  is  not  necessary  to  refer  to 
them  here.  The  law  is  well  stated  by  Jbwett,  J.,  in  Truscott 
T.  Kingy  supra^  where  the  cases  are  very  largely  examined. 
lie  says:  "The  principle  is  well  established  that  a  mortgage 
or  judgment  may  be  taken  and  held  as  a  security  for  future 
advances  and  responsibilities  to  the  extent  of  it,  when  that 
forms  a  part  of  the  original  agreement  between  the  parties.'* 

In  the  case  we  are  considering.  Burns  had  no  authority  to 
use  the  mortgage  as  a  security  for  future  advances ;  and  Mrs. 
Bums  was  not  bound  by  such  arrangement.  Smith  v.  Toimir 
send  (25  N.  Y.  R,  479)  is  instructive  upon  this  question. 
Townsend  and  wife  executed  a  mortgage  upon  lands,  some 
of  which  were  her  separate  property,  to  the  bank,  as  security 
for  the  paj'ment  of  the  indebtedness  of  Townsend,  or  the 
"  Buffalo  Car  Company,"  then  incurred,  or  thereafter  to  be 
incurred.  A  large  debt  accrued  against  the  car  company,  and 
the  bank,  after  the  car  company  was  insolvent,  agreed  to 
extend  its  payment  upon  certain  conditions.  Townsend 
agreed  to  the  extension,  but  Mrs.  Townsend  did  not ;  and 
die  court  held  that  her  separate  land,  mortgaged,  was  dift- 
diarged ;.  and  the  Court  of  Appeals  affirmed  the  judgment. 

The  husband  had  no  authority  to  consent  to  the  extensioui 
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for  Iiis  wife  and  her  lands,  pledged  as  security,  were  dis* 
charged;  so,  in  this  case,  Burns  having  no  autlioritj  to 
pledge  the  mortgage  as  security  for  future  liabilities,  the 
mortgaged  premises  are  not  liable  for  such  debts. 

The  point  is  made  that  Burrows  had  no  knowledge  that 
Mrs.  Bums  owned  the  land  mortgaged ;  that  he  did  not, 
tliercfore,  know  that  the  land  was  a  security,  furnished  by  a 
third  person,  for  the  debt  of  Bums;  and  the  referee  has 
found  that  Burrows  had  no  knowledge  or  information  that 
she  was  the  owner.  I  really  do  not  see  how  this  fact  can 
affect  Mrs.  Bums'  rights  touching  the  use  that  was  made  of 
the  mortgage. 

I  hold  that  the  mortgage  was  valid  in  the  hands  of  the 
bank,  precisely  according  to  the  terms  of  the  bond.  In 
Smith  V.  Townsend,  there  was  nothing,  at  the  time 
the  mortgage  was  executed,  to  indicate  in  whom  the 
title  of  the  land  was ;  and  Gould,  J.,  said  they  were  thrown 
back  upon  the  legal  presumption  that  the  taker  of  a  convey- 
ance is  held  to  take  it  according  to  the  true  title  of  the 
grantor,  and  with  the  knowledge  of  it,  Wkioht,  J.,  said : 
It  must  be  presumed  that  a  mortgagee  is  cognizant  of  the 
title  to  the  estate  mortgaged,  where  there  is  no  countervail- 
ing testimony.  In  the  present  case,  the  conveyance  to  Mrs. 
Burns  was  duly  recorded,  prior  to  the  execution  of  the  mort- 
gage to  Burrows,  and  this  was  notice  of  her  title.  The 
plaintiff  is  to  be  regarded  as  ha\nng  notice  that  the  land, 
described  in  the  mortgage,  was  simply  surety  for  the  debt  of 
Bums ;  and  this  brings  us  to  the  question,  whether  such 
surety  has  been  discharged. 

The  referee  has  found  that  Bums  was  indebted  to  the  bank 
$4,178.14  at  the  time  tlie  mortgage  was  executed,  and  that 
but  little,  if  any  portion  of  the  debt,  w;a3  ever  paid,  but  that 
the  same  was  extended  from  time  to  time,  new  notes  being 
given  tlierefur ;  that  Bums'  indebtedness  gradually  increased 
to  over  $14,000  at  the  time  of  his  death  (July,  1866).  As  I 
have  come  to  the  conclusion  that  the  mortgage  could  not  be 
held  as  a  continuing  security  for  the  payment  of  future  debts, 
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thus  differing  with  the  referee,  how  will  the  facts  just  8tate4 
affect  the  case  ?  The  referee  does  not  find  that  the  notes  and 
evidences  of  debt,  existing  at  the  time  the  mortga^  was 
given,  had  not  been  delivered  up  to  Barns  upon  the  payment 
of  cash  or  the  making  of  new  notes.  The  evidence  shows 
that  the  account  between  the  bank  and  Bums  was  continued 
in  the  usual  way.  Bums,  from  time  to  time,  paid  moneys 
into  the  bank,  and  made  and  delivered  new  notes,  cither 
upon  new  loans  or  in  renewal  of  the  debts  he  owed.  No 
separate  account  of  any  $2,000  indebtedness  was  ever  kept, 
nor  were  the  bond  and  mortgage  ever  applied  to  any  specific 
indebtedness  of  $2,000.  As  Burrows  understood  the  matter^ 
this  was  not  necessary;  but  as  we  understand  it  now,  the 
debt  for  which  the  land  was  pledged  as  security  was  a  debt 
to  be  paid  in  three  and  six  months,  and  the  creditor  had  no 
riglit,  as  against  the  surety,  to  extend  the  time  of  payment 
and  put  it  out  of  its  power  to  enforce  payment.  The  surety 
has  always  the  right  to  pay  the  debt  when  it  becomes  due, 
and  resort  at  once  to  the  principal  debtor  for  indemnity. 
This  general  dealing  between  the  bank  and  Burns  was  con- 
tinued from  the  execution  of  the  mortgage  (August,  1861), 
to  the  death  of  Burns,  in  July,  1866,  several  years  after  the 
death  of  Mrs.  Bums.  Barrows,  understanding  the  mortgage 
to  be  a  continuing  guaranty,  took,  in  April,  1865,  Burns* 
note  for  $2,000,  without  an  indorser. 

Some  other  questions  are  presented  by  the  case  and  by 
coimsel,  but,  in  my  view,  it  is  not  necessary  to  remark  upon 
them.  It  may,  however,  be  well  to  saj',  tliat  Burns  delivered 
to  Burrows  another  mortgage,  ot  the  same  date,  for  $3,000, 
executed  by  himself  and  wife  upon  premises  belonging  to 
Burns,  and  for  the  purpose  of  securing  his  debt.  In  July, 
1864,  Burrows  discharged  this  mortgage  at  the  request  of 
Bums.  If  the  $2,000  mortgage  upon  Mrs.  Bums'  lands  had 
been  a  continuing  guaranty,  she  or  her  heirs  would  have  been 
entitled  to  the  benefit  of  this  $3,000  mortgage.  As  Burns 
was  the  owner  of  this  land  covered  by  this  mortgage,  he  had 
a  right  to  deliver  it  as  security  for  future  advances. 
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The  authorities  cited  by  the  counsel  for  the  plaintiff  in 
support  of  the  position  that  extensions  of  the  time  for  the 
pajuneni  of  the  debt  will  not  release  the  security,  are  not 
applicable  to  this  case.  The  securitiesi  in  those  cases,  were 
not  furnished  by  persons  otlier  than  the  debtor.  That  the 
extension  of  the  time,  by  a  valid  agreement,  will  discharge 
the  surety  is  shown  by  Smith  v.  Townsend^  mpra.  It  cannot 
be  necessaiy  to  cite  autliorities  to  show  that  where  the  credi- 
tor takes  a  new  note  for  the  old  debt,  giving  time,  and  tlius 
putting  it  out  of  his  power  to  sue  upon  tlie  old  debt  until  the 
time  given  by  the  new  note  has  expired,  it  will  discharge  any 
surety  for  the  payment  of  the  old  debt. 

The  judgment  must  be  reversed,  and  there  must  be  a  now 
trial ;  costs  reserved  to  the  final  hearing. 

Judgment  reversed. 


Daniel  Stahl,  Appellant,  v.  Johk  S.  Stahl,  Administrator, 
&c.,  and  Enoch  Stahl,  Bespondents. 

(General  TBaic,  Eighth  Distbigt,  Beptexbeb,  1869.) 

An  action  upon  a  Judgment  against  the  defendants  therein,  entered  in  form 
against  them  Jointly,  is  presumptively  an  action  against  Joint  debtors. 

The  plaintiff  sued  the  representative  of  a  deceased  Judgment  debtor,  and 
the  surviving  co-judgment  debtor,  upon  a  Judgment  in  usual  form, 
recovered  nearly  twenty  years  previously  on  contract  against  the  defend- 
ants therein,  alleging  execution  returned  unsatisfied  against  the  said 
defendants  and  the  insolvency  of  the  survivor. — Udd^  on  demurrer  by 
the  administi'ator,  for  want  of  a  cause  of  action,  that  the  complaint  was 
good. 

It  is  sufficient,  in  such  an  action,  if  the  complaint  states  the  survivor^t 
insolvency,  without  averring  the  issuing  and  return  of  an  execution 
unsatisfied  against  him. 

This  was  an  appeal  taken  from  an  order  granted  upon 
a  hearing  at  a  Special  Term  of  the  court,  whereby  a 
demurrer  interposed  by  the  defendant  John  S.  Stahl,  was 
sustained  to  the  complaint  of  the  plaintiff  in  the  action^ 


1869.]  OF  THE  STATE  OF  NEW  YORK.  61 


Stahl  V.  StohL 


which  stated  that  in  July,  1847,  Wm.  P.  and  Willard  J.  Daniels 
recovered  a  judgment  in  the  Supreme  Court  against  the  defend- 
ants, Enoch  Stahl  and  John  Stahl,  junior,  for  $924.98,  in  an 
action  on  contract,  on  personal  service  of  process.  The  docket* 
ing  of  the  judgment  was  averred  and  that  Wm.  P.  Daniels  died 
prior  to  May  16, 1867,  and  left  a  will ;  the  cx>mplaint  named 
the  executors  and  stated  that  they  and  Willard  J.  Daniels 
«old  .and  transferred  the  judgment  to  the  plaintiff  May  16, 
1867.  That  John  Stahl,  junior,  was  dead,  and  the  defend- 
ant, John  S.  Stahl,  was  administrator,  &c. ;  tliat  the  judg- 
ment remained  wholly  unpaid  and  unsatisfied,  that  the 
defendant,  Enoch  Stahl  was  entirely  worthless  and  insolvent, 
and  that  execution  had  been  issued  to  the  sheriff  of  Niagara 
county,' where  the  defendants  resided,  and  returned  wholly 
unsatisfied.  Judgment  was  demanded  against  the  defend 
ants  for  $924.98,  with  interest  from  July  2d,  1847. 

The  grounds  of  demurrer  were : 

Ist.  That  no  cause  of  action  was  stated  against  John  S 
tStahl,  administrator  of,  &e. 

2d.  Defect  of  parties,  defendant,  in  joining  Stahl,  a  sui 
▼iving  joint  debtor* with  John  S.  Stahl,  administrator  of,  &x,. 

3d.  That  it  did  not  appear  that  any  action  or  proceedir|; 
liad  been  had  against  Enoch  Stahl,  the  surviving  joint  dehCor, 
before  comriiencement  of  this  action,  nor  that  the  roUiedy 
against  him  had  been  exhausted,  nor  that  he  was  insolvent. 

4th.  That  several  causes  of  action  had  been  imj.roperly 
joined,  as  the  complaint  set  forth  a  cause  of  action  at  law 
against  Enoch  Stahl,  and  an  equity  action,  or  fx/*t8  wliich 
required  the  equitable  relief  of  the  court,  as  i/j  the  other 
defendant.  The  court  ordered  judgment  for  tko  defendant, 
John  S.  Stahl,  with  liberty  to  the  plaintiff  to  Sbuend,  &c. 

Webster  dk  Hunihiffj  for  the  plaintiff. 

Z.  jF\  Bawen,  for  the  defendant. 

Present — Mabyik,  Lamont  and  Baskeb,  JJ 
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By  the  Court— Maevin,  P.  J.  Judgment  was  recovered 
against  the  two  Stalil's  in  the  Supreme  Court,  nearly  twenty 
years  before  this  action  was  commenced,  in  an  action  on  con- 
tract. The  plaintiff  is  the  assignee  of  the  judgment.  One 
of  the  Stahrs  is  dead,  and  the  defendant,  John  S.  Stahl,  is 
administrator  of  his  goods,  &c.  The  other  judgment  debtor* 
Staid,  is  entirely  worthless  and  insolvent,  an  execution  had 
been  issued  upon  tlie  judgment  and  returned  wholly  imsatis- 
iied,  but  when  does  not  appear. 

These  facts  are  admitted  by  the  administrator;  but  be 
insists  that  they  are  not  sufScient  to  constitute  a  cause  of 
action  against  him.  I  think  we  must  hold  that  Enoch  Stahl 
and  John  Stahl,  Jr.,  were  joint  debtors.  The  judgment  is 
tlie  evidence  of  their  indebtedness,  and  it  is  against  them 
jointly.  The  judgment  would  have  been  in  this  form,  if  it 
had  been  i^ecovered  upon  a  demand  rendering  them  liable 
jointly  and  severally.  But  as  the  action  is  upon  the  judg- 
ment, I  think  we  must  regard  the  liability  at  law  as  joint 
only.  I  undci'stand  it  to  be  well  settled,  that  an  action  at 
law  could  not  be  maintained  upon  any  contract,  whether 
joint  or  several,  against  a  surviving  debtor,  and  the  personal 
representatives  of  a  deceased  co-debtor.  The  remedies  against 
the  surviving  debtor,  and  the  representatives  of  the  deceased 
co-debtor,  and  the  judgments  to  be  entered,  were  different, 
and,  in  practice,  they  could  not  be  united  and  carried  into 
effect  together.  If  the  obligation  was  joint  and  several,  a 
separate  action  could  be  maintained  against  the  surviving 
debtor,  and  the  representatives  of  the  deceased.  If  the  obli- 
gation was  joint  only,  then,  at  law,  the  action  was  confined  to 
the  survivor;  but,  as  great  injustice  might  happen  to  the 
creditor,  in  case  he  should  be  deprived,  as  he  was  at  law,  of 
any  remedy  against  the  estate  of  a  solvent  deceased  debtor, 
the  surviving  debtor  being  entirely  insolvent,  courts  of  equity 
interposed  and  afforded  the  remedy.  As  it  was  a  rule  in  courts 
of  equity,  that  the  court  would  not  take  jurisdiction,  and  give 
relief  in  cases  where  the  remedy  was  adequate  at  law  ;  and  as 
the  remedy  against  the  surviving  debtor  was  clear  and  ade* 


1869. J  OF  TIIE  STATE  OF  NEW  YORK.  63 


Stahl «.  Btahl. 


quate,  in  case  he  was  solvent,  the  Court  of  Equity  would  not 
entertain  jurisdiction.  It  was  necessary  that  it  should  appear 
that  the  debt  could  not  be  collected  of  the  surviving  debtor ; 
that  he  was  insolvent;  and  as  the  recovery  of  a  judgment, 
and  the  issuing  of  an  execution,  in  proper  form  and  to  the 
proper  sheriff,  and  its  return  unsatisfied,  are  generally 
regarded  as  the  most  satisfactory  evidence  of  insolvency,  I 
had  supposed  that  this  was  the  only  evidence  of  insolvency 
which  would  be  received  by  the  court,  and  that  these  facts 
must  appear  in  the  complaint.  I  have  consulted  the  cases, 
some  of  them  quite  recent,  referred  to  by  the  respective 
counsel,  and  I  am  not  sure  that  my  previous  impressions  have 
been  correct. 

In  Buita  v.  Gennng  (5  Paige,  256),  the  chancellor  said : 
*'  There  is  no  doubt  as  to  the  liability,  in  equity,  of  the  real  as 
well  as  the  personal  estate  of  the  deceased  partner,  for  the 
payment  of  the  partnership  debts,  the  surviving  partner 
being  insolvent  and  unable  to  pay  anything."  In  that  case  a 
judgment  had  been  recovered  against  the  surviving  partner, 
and  an  execution  returned  unsatisfied.  He  was  made  a  party, 
and  the  chancellor  said  that  he  was  not  an  improper  party 
so  as  to  make  the  bill  multifarious. 

In  Laxarence  v.  The  Trustees^  dic.  (2  Den.,  577),  there  was 
an  allegation  in  the  bill,  that  a  recovery  at  law  had  been  had 
against  the  surviving  partner,  and  that  an  execution  had 
oeen  returned  unsatisfied,  and  that  he  was  insolvent.  In 
Voorhiea  v.  ChUds"  Executors  (17  N.  Y.  E.,  354),  the  action 
was  against  the  surviving  partners,  and  the  personal  repre- 
sentative of  a  deceased  partner,  upon  a  note  of  the  firm. 
There  was  no  averment  of  a  previous  suit  against  the 
surviving  pailners,  or  of  their  insolvency.  The  representa- 
tive of  the  deceased  partner  demurred  on  the  ground  that 
tlie  complaint  did  not  state  a  cause  of  action  against  him ; 
and  it  was  held  that  the  personal  representative  of  the 
deceased  partner  could  not  be  joined  as  a  party  defendant  with 
the  surviving  partners,  when  the  complaint  does  not  show  the 
plaintiff's  inability  to  procure  satisfaction  from  the  survivors. 
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It  was  supposed  at  one  time,  by  some  of  the  profession, 
that  the  Code  had  changed  the  law  as  to  parties  in  such  cases ; 
and  Selden,  J.,  considers,  at  length,  varions  proTlsions  of 
the  Code,  and  shows  that  they  have  not,  in  such  cases 
changed  the  old  rules;  and  after  noticing  the  law,  as 
administered  by  the  English  courts  of  equity,  he  says  that  it 
may  be  regarded  as  having  been  settled  in  this  state,  prior  to 
the  Code,  that  the  creditor,  in  such  a  case,  could  not  c^me 
into  a  court  of  equity,  without  showing  either  that  tlie  sur* 
viving  partners  had  been  proceeded  against  by  execution  at 
law,  or  that  they  were  insolvent.  Several  of  the  judges  con- 
curred in  the  i*esult,  upon  the  ground  that  the  complaint 
made  no  cause  of  action  against  tite  personal  representative, 
reserving  the  question  whether  the  insolvency  of  the  sur- 
viving partners,  or  of  the  partnership  estate,  would  justify  a 
joint  action  against  the  survivors  and  the  representatives  of 
the  deceased  partner. 

In  Hammersley  v.  Lavnberi  and  others  (2  J.  Ch.  K.,  508), 
the  diancellor  says :  It  is  well  settled  that  relief  may  be  had 
in  equity  against  the  representatives  of  a  deceased  partner 
having  assets,  if  the  surviving  partner  be  insolvent.  Also 
that  the  defendants  could  not  set  up  a  want  of  due  diligence 
in  not  prosecuting  the  surviving  partner  before  his  insolvency. 
It  appeared  that  the  surviving  partner  had  been  discharged 
under  the  insolvent  act,  within  four  years  of  the  death  of 
his  copartner,  and  the  chancellor  said  this  was  a  good  plea 
in  bar  to  any  suit  by  a  creditor.  But  the  decision  is  put  upon 
the  broad  ground  that  the  suit  can  be  maintained  against  the 
representative,  in  case  the  surviving  partner  is  insolvent. 

In  Moarhouse  v.  BaUmv  (16  Barb.,  289),  there  was  no 
averment  of  the  insolvency  of  the  surviving  debtor. 

In  Yorks  v.  Peck  (14:  Barb.,  644),  the  action  was  against 
one  of  the  makers  of  a  joint  note  and  the  representatives  of 
the  deceased  joint  maker.  Tlie  cause  was  tried  by  a  referee, 
and  a  general  judgment  was  rendered  against  the  defendants 
for  the  amount  of  the  note.  Tlie  case  came  before  the 
General  Term  upon  appeal.    The  complaint  contained  no 
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averment  of  the  insolvency  of  the  surviving  debtor,  but  it 
seems  this  appeared  from  the  evidence  on  the  trial ;  and  Strong, 
J.,  in  his  opinion,  remarked  that  the  action  was  analogous  to  a 
suit  in  equity  in  the  late  Court  of  Chancer}',  against  tlie 
representatives  of  a  deceased  joint  debtor  upon  the  insolvency 
of  the  survivor,  and  that  the  surviving  debtor  was  a  proper 
party,  and  it  was  decided  that  the  judgment  was  not  errone- 
ous. Justice  Strong  recognizes  the  rule,  before  the  Code,  to 
have  been  that  no  joint  action  could  be  maintained  against  a 
surviving  debtor  and  the  representatives  of  the  deceased 
joint  contractor,  except  in  cases  where  the  survivor  was 
insolvent.  He  intimates  a  doubt  whether  this  is  so  under 
the  Code.  This  doubt  has  since  been  removed  by  the  Court 
of  Appeals.     (  Voorhtes  v.  ChUdi  representatives^  supra,) 

I  doubt  whether  Yorks  v.  Pecky  would  now  be  sustained, 
without  an  amendment  of  the  complaint  alleging  the  insol- 
vency of  the  surviving  debtor,  and  thus  conforming  it  to  the 
proof,  and  also  a  correction  of  the  judgment. 

It  may  be  as  well  to  say  here,  that  in  equity  the  contracts 
of  partners  and  other  debtors,  though  in  form  joint  only,  are 
regarded  as  several  where  some  of  the  debtors  or  contractors 
liave  died.  This  rule  prevails  in  England  and  this  country ; 
and  in  England  it  led  the  court  to  entertain  jurisdiction  of 
a  suit  against  the  representatives  of  a  deceased  partner  to 
enforce  payment  of  the  debt  out  of  assets,  without  regard  to 
any  proceedings  at  law  against  the  surviving  partner. 

In  this  country  this  principle  has  not  been  so  applied. 
Here  courts  of  equity  require  that  the  remedy  at  law,  against 
the  surviving  debtor  should  be  exhausted,  or  that  it  should 
appear  in  the  bill  or  complaint  that  lie  was  insolvent,  before 
a  suit  in  equity  can  be  maintained  against  the  representatives 
of  the  deceased  debtor  to  reach  assets.  See  the  cases,  ^t^pra, 
Story,  Eq.  Plea.,  §  178,  and  notes,  §  167. 

In  applying  the  principle  established  by  the  authorities  to 
the  present  case,  I  have  come  to  the  conclusion,  that  the 
complaint  does  state  facts  sufficient  to  constitute  a  cause  of 
action  against  John  S.  Stahl,  the  administrator  of,  &c.  John 

Lansing — ^Vol.  H.        9 
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Stalil^  junior.  It  is  an  action  in  eqaity  against  liim  to  readi  and 
apply  the  assets  in  his  hands  to  the  paym^at  of  the 
debt.  The  averment  in  the  eomplaint,  of  the  entire 
worthlessness  and  insolvency  of  Enodi  Stahl,  tlie  surviving 
debtor,  is  sufficient  to  give  the  court  jurisdiction  in  equity  to 
proceed  against  the   representatives  of  John  Stahl,  junior. 

The  authorities  show  that  Enoch  Stahl,  the  surviving  debtor, 
i^as  a  proper  party ;  but  whether  he  is  a  necessary  party,  was 
left  undecided  in  Butts  v.  Geiiung  (5  Paige,  254).  The  rea- 
son assigned  in  the  Englisli  cases  for  joining  the  surviving 
partner  is,  that  it  is  neces^ry  to  an  entire  account  of  the 
assets,  and  that  the  survivor  is  interested  to  contest  the 
demand  of  Uio  plaintiif  and  of  all  persons  claiming  to  be 
joint  debtors.  (See  Story,  Eq.  Plea.,  §  1Y8,  and  note.)  It  i^ 
said  that  no  decree  can  be  made  against  him  in  such  suit 

I  very  much  doubt  whether,  in  the  present  case,  Enoch 
Stahl  was  a  necessary  party.  It  does  not  appear  that  the 
debt,  upon  which  the  judgment  was  recovered,  was  k part- 
nership debt ;  and  as  a  judgment  has  been  recovered  upon 
it,  I  am  n.ot  able  to  see  what  interest  Enoch  has  to  be  pro- 
te^ed  in  this  action.  But  it  is  not  necessary  to  express  any 
opinion  npon  this  question.  It  is  enough  that  a  good  cause 
of  action  is  stated  against  the  administrator.  Several  causes 
of  action  are  not,  in  this  case,  improperly  united.  It  is  an 
action  in  equity  against  the  representative  of  the  deceased 
debtor,  and  Enoch  Stahl,  the  surviving  debtor,  was  a  proper 
party ;  and  all  the  material  facts  stated,  were  necessarily 
stated  to  show  a  cause  of  action  against  the  representative, 
mid  the  propriety  of  making  Enoch  Stahl  a  party.  It  is 
quite  probable  that  the  pleader  took  a  diiferent  view  of  his 
case,  and  we  may  infer  this  from  the  demand  for  judgment ; 
but  there  can  be  no  demurrer  to  tlie  demand  for  judgment. 
A  demurrer  can  only  be  interposed  to  the  facts  stated  in  the 
complaint.  When  there  is  no  answer,  tlie  relief  cannot 
exceed  the  demand  in  the  complaint ;  in  otlier  cases,  thct 
court  may  grant  any  relief  consistent  with  the  case  made  by 
the  complaint,  and  embraced  within  the  issue.    (Code,  §  275.) 
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It  may  be  well  for  tke  plAintlfF's  counael  to  consider  wliether, 
iu  case  the  defendaat,  John  S.  Stalil,  sliall  fall  to  answer,  lie 
will  be  able  to  obtain  the  relief  he  needs,  and  which  is  con- 
fufitent  with  the  case  made  against  John  S.  Stahl  by  the  coniT 
plaint. 

The  order  of  the  Special  Term  shonld  be  reversed,  and  tbe 
ph^iutiff  should  have  jadgraent  upon  the  demurrer,  with  leave 
to  the  defendant  to  withdi*aw  it  and  answer,  on  payment  of 
costs. 

Judgment  reversed. 


Paiup  H.  Class,   Appellant,  v.  "William   Bameb,    Bes* 

pondcnt. 

(Geneiuj.  Tebm,  Eighth  DistRicT,  Ko^viBstBBa,  1809.) 

On  tke  trial  of  an  action  to  recover  damages  for  false  and  fraudulent  repre- 
sentations of  soundness,  on  a  sale  of  slieep,  which  turned  out  to  be  dis- 
eased, the  plaintiff  excepted  to  a  charge  **  tlmt  if  defendant  knew  facts  tend- 
ing to  prove  that  the  sheep  were  unsound,  and  fraudulently  concealed 
those  facta,  he  is  liable,"  and  requested  the  court  to  omit  the  word 
^  fraudulently,"  which  request  was  refused,  with  the  remark  that  "  tho 
word  fraudulently  might  be  omitted  and  tho  Jury  might  infer  ft«nd ;  but 
there  must  be  fraud."— J9e^  on  appeal,  that  tiiere  was  no  error. 

Tke  doctrine  of  Binnant  v.  JSpring  (42  Bart).,  470),  in  this  respect  re-affirmed. 

Appeal  from  a  judgment  entered  upon  a  verdict.    The 
.  Ikcts  appear  in  the  opinion  of  the  court. 

-2\r.  Morcf/y  for  the  appellant. 

Parker  db  Chamberlain,  for  the  respondent 

Present — ^MABvizr,  Lamokt  and  Ba&ksb,  JJ» 

By  the  Court — ^Mabtin,  P.  J.    The  action  was  for  fraud, 
^u  fraudulently  and  falsely  representing  certain  sheep  to  be 
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"all  right  eveiy  way;"  that  such  representation  was  made 
with  intent  to  deceive  and  defraud  the  plaintiff.  The  plain- 
tiff^ relyiug  upon  the  representiition,  purchased  the  sheep 
(two  in  number) ;  that  they  were  infected  with  a  contagious 
disease,  known  as  the  scab,  and  were  worthless,  &c. ;  and 
they  communicated  the  disease  to  the  plaintiff''8  other  sheep. 

The  evidence  given  by  the  plaintiff  tended  to  prove  the 
allegations  of  the  complaint,  and  the  evidence  given  by  the 
defendant  tended  to  prove  the  contrary. 

There  was  some  evidence  tending  to  prove  that  the  defend- 
ant had  some  knowledge  that  the  sheep  were  diseased,  which 
he  did  not  communicate  to  the  plaintiff,  or  a  knowledge  of 
some  circumstances,  calculated  to  excite  suspicion  that  the 
slieep  were  not  all  right ;  and  which  circumstances  he  did 
not  communicate  to  die  plaintiff,  and  evidence  tending  to 
prove  the  contrary. 

The  court  charged  the  jury : 

1st.  ''If  the  defendant  represented  that  there  was  no 
disease  about  the  sheep,  or  that  they  were  ^  all  right,^  and 
they  were  diseased,  and  the  defendant  knew  it,  then  his  repre- 
sentation was  fraudulent,  and  he  is  liable. 

2d.  "If  the  defendant  represented  the  sheep  to  be  all 
right,  knowing  the  representation  to  be  false,  or  if  he  had  no 
knowledge  whetlier  the  sheep  were  sound  or  not,  and  no 
ground  for  the  belief  that  they  were  sound,  then  the  jury  may 
infer  that  the  representations  were  fraudulently  made. 

3d.  "  So,  if  the  defendant  positively  asserted,  as  of  his 
own  knowledge,  that  the  sheep  were  sound,  or  all  right, 
and  this  affirmation  was  false,  then  the  jury  may  infer  that 
the  representation  was  fraudulent. 

4th.  "If  the  defendant  knew  facts,  tending  to  prove 
that  the  sheep  were  unsound,  and  he  fraudulently  concealed 
those  facts,  then  he  is  liable. 

5th.  ^*  K  the  jury  find  that  the  defendant  had  good  rea- 
son to  believe  that  the  sheep  were  healthy  and  sound,  and 
made  the  representations  honestly  and  in  good  faith,  and  was 
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not  guilty  of  any  fraudulent  concealments,  then  he  ia  not 
liable." 

The  counsel  for  the  plaintiff  requested  the  court  to  leave 
out  the  word  fraudulently,  in  the  fourth  proposition,  relating 
to  concealment,  and  charge  the  proposition  without  such 
qualification.  The  court  refused,  and  the  plaintiff's  counsel 
excepted.  The  court  remarked  that  the  word  "fraudu- 
lently,'* might  be  omitted,  and  the  jury  might  infer  fraud; 
but  tliere  must  be  fraud. 

The  verdict  was  for  the  defendant. 

The  gravamen  of  tlie  action  was  fraud.  It  is  evident  that 
the  charge  in  this  case  was  carefully  made  in  view  of  recent 
decisions  by  the  Court  of  Appeals,  in  which  the  action  for 
fraud,  founded  upon  untrue  representations,  has  been  main 
tained,  though  the  evidence  failed  to  show  directly  the  knowl- 
edge of  tlie  party  making  the  representations  that  they  were 
untrue.  This  knowledge  or  scienter  has  been  inferred,  or  the 
juiy  from  the  character  of  the  facts  proved  as  stated  in  the 
cases  has  been  permitted  to  pass  upon  the  question  of  fraud, 
and  to  infer  it.  But  the  distinction  between  fraud  and 
warranty  has  not  been  abrogated.  It  is  still  preserved.  In 
this  case  the  only  complaint  made  of  tlie  charge  by  the  plain- 
tiff is,  that  the  court  upon  the  question  of  concealment  put 
the  case  to  the  jury  with  the  qualification  that  the  conceal- 
ment must  have  hcen  fraudulent. 

The  charge  is :  "  If  the  defendant  knew  facts  tending  to 
prove  that  the  sheep  were  imsound,  and  fi'audulently  con- 
cealed these  facts,  then  he  is  liable."  The  justice  used  the 
language  of  the  books,  and  when  his  attention  was  called  to 
the  word  fraudulently  he  remarked  that  it  might  be  omitted, 
and  the  jury  might  infer  fraud,  but  there  must  be  fraud,  there 
could  have  been  no  misapprehension.  It  was  asserting  that 
the  gist  of  the  action  was  fraud.  If  fraud  had  been  excluded 
from  the  proposition,  and  the  jury  had  found  that  the  defend- 
ant knew  facts  tending  to  prove  that  the  sheep  were  unsound 
and  did  not  commimicate  such  facts,  then  the  verdict  must 
have  been  against  him;   though  the  plaintiff  might  have 
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known  other  facts  tending  to  prove  that  the  sheep  were 
entirely  soand  and  which  fact  satisfied  his  mind  that  they 
were  sound  and  not  diseased,  and  might  have  sold  them  in 
entire  good  &ith,.  believing  that  there  was  no  disease  abont 
them.  No  such  proposition  can  be  maintained.  It  would  be. 
extrcmly  dangerous.  I  do  not  deem  it  necessary  to  pursue 
the  question  further.  I  had  occasion  in  Binnard  v.  Spring 
(42  Barb.,  470),  to  examine  with  Bome  care  the  recent  casetf 
in  the  Court  of  Appeals,  touching  fraud  in  sales,  and  the  text 
of  Story  generally  cited,  and  the  authorities  upon  which  Jhe 
proposition  in  Story  was  founded,  and  I  showed  or  attempted 
to  show  that  the  rule  that  the  scienter  must  be  proved  was 
not  abrogated  ;  that  the  court  or  jury  must  find  fraud ;  that 
fraud  was  the  gist  of  the  action,  and  that  the  distinction 
between  fraud  and  waiTanty  was  preserved. 

I  am  satisfied  with  tlie  doctrine  as  laid  down  by  Kent  in 
his  thirty-ninth  lecture  "  Of  the  duty  of  mutual  disclosures, 
(v.  2,  p.  482.)  He  says:  "If  there  be  an  intentional  con«- 
ecalment  or  suppression  of  material  facts  in  the  making  of  a 
contract  in  cases  in  which  both  parties  have  not  equal  access 
to  the  means  of  information,  it  will  be  deemed  unfair  dealing 
and  will  vitiate  and  avoid  the  contract."  Such  intentional 
concealment  would  be  ^ftaudxdent  concealment.  Further 
on  Kent  says  :  "  The  inference  of  fi*aud  is  easily  and  almost 
inevitably  drawn  when  there  is  a  suppression  or  concealment 
of  material  ciircumstances,  and  one  of  the  contraeitng  parties 
&,  knowingly,  suflbred  to  deal  under  a  delusion."  Tlije  con- 
cealment must  be  intentional.  There  was  no  error  in  the 
charge  of  which  the  plaintiff  can  complain,  and  the  judg: 
ment  must  be  affirmed. 

Judgment  affirmed* 
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RiCHABD  BuLLYMORic,  Appellant,  V.  Wm.  Coopeb^  Jr.^  Sher- 
iff, &e.,  Bcspondent 

(Gekebal  TBB3C,  Etaffrtt  Disthict;  Kotexbes^  1869.) 

An  order  of  &  Counly  Court  (under  art  6,  tit  1,  eb&p.  5,  part  2,  R  8.), 
directing  the  discharge  of  a  debtor  imprisoned  in  execution,  is  invalid  on 
fts  fiice,  unless  it  recites  tlie  proceedings  necessary  under  tlie  statute  to 
vest  the  court  witli  jurisdiction. 

If  the  slieriff  releases  the  debtor  under  an  order  omitting  such  recitals,  when 
the  co.urt  hi  fact  had  not  jurisdiction  to  make  it,  he  renders  hunself  tiabto 
as  for  an  escape. 

The  court  will  not  obtain  jurisdiction  to  make  the  order  of  discharge  unless- 
the  applicant  verifies  his  petition  at  the  time  he  presents  it 

Where,  therefore,  the  sheriff  released  a  prisoner  in  execution,  under  an  order 
whose  recitals  showed  the  applicants  neglect  to  swear,  that  he  had  not 
disposed  of  any  part  of  his  prc^rty  with  a  view  to  the  Aiture  benefit 
of  himself  or  his  &mily,  and  the  order  had,  in  fiict,  been  made  upon  ft 
petition  which  was  not  verified  at  tlic  proper  time,  and  was  for  that 
reason  void. — Eekt^  that  he  was  not  protected,  but  was  liable  for  an 
escape. 

Whether  the  applicant  for  discharge  can  meet  the  requirements  of  th« 
statute  (§  4),  respecting  **  a  just  and  true  account  of  all  his  estate,  Ac.^*^ 
by  alleging,  in  his  petition,  an  adjudication  and  assignment  in  bank- 
ruptcy.   ^l^ere, 

Appbal  by  the  plaintiff  from  a  judgment  in  favor  of  thei^ 
defendant,,  rendered  after  trial  by  tlie  conrt. 

The  action  was  against  the  sheriff  of  Cattarangns  county, 
seeking  to  recover  for  the  escape  of  Flint  and  Bullock,  wha 
had  b^n  severally  arrested  and  imprisoned  in  execution  upon 
a  judgment  recovered  against  them  in  November,  1868,  on 
allegations  of  fraud,  for  $170.86,  for  which  amount  the? 
complainant  demanded  judgment. 

The  defendant  sought  to  justify  under  orders  of  the  Catta- 
raugus County  Court,  which  were  dated  respectively  March  5th 
and  30th,  1869,  and  in  the  case  of  each  debtor  were  substan- 
tially alike:  The  order  in  respect  to  Bullock,  was  as  follows,, 
viz.: 
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At  a  County  Court,  held  in  and  for  the  county  of  Catta- 
raugus, at  the  Court  House,  in  the  village  of  Little  Valley, 
commencing  on  the  first  day  of  March,  1869. 

Present — Hon.  R.  Lamb,  County  Judge. 

March  6th,  1869. 
In  thb  xattbb  of  NORMAx^  BULLOCK,  ) 

AN  IMPRISONED  DSBTOB.  ) 

On  reading  and  filing  tlie  petition  of  the  above  named 
Norman  Bullock,  praying  for  an  order  that  the  said  Norman 
Bullock  be  discharged  from  impiisonment  upon  an  execution 
issued  out  of  the  Supreme  Court,  in  an  action  wherein 
Bichard  Bullymore  was  plaintifT,  and  Abner  N.  Flint  and 
Norman  Bullock  were  defendants,  judgment  was  entered  or 
docketed  in  Cattaraugus  county,  on  the  18th  day  of  Novem- 
ber, 1868 ;  and  on  reading  and  filing  the  inventory  or  schedule 
annexed  to  said  petition,  and  the  afiidavit  of  the  said  Nor* 
man  Bullock  thereto  annexed,  and  the  said  inventory  contain- 
ing a  just  and  true  schedule  of  all  the  said  Bullock's  property, 
either  in  law  or  equity,  and  all  securities,  choses  in  action  or 
property,  of  whatever  name  or  nature,  and  that  the  said  Bul- 
lock has  not  disposed  of  any  of  his  property,  at  any  time, 
with  a  view  to  hinder,  cheat,  delay  or  defraud  his  creditors ; 
and  on  filing  due  proof  of  personal  service  of  a  copy  of  the 
petition,  affidavit,  inventory  and  notice  of  motion  upon  the 
attorneys  for  the  plaintifi^,  in  said  judgment  and  execution, 
fourteen  days  previous  to  the  hearing  thereof;  and  the  said 
Norman  Bullock  being  brought  before  the  court  personally, 
on  motion  of  J.  B.  Jewell,  of  counsel  for  the  petitioner,  it  is 
ordered  that  the  said  Norman  Bullock  be,  and  he  is  hereby 
discharged  from  his  imprisonment  under  and  in  pursuance  of 
the  execution  aforesaid. 

(Copy.)  E.  C.  BROOKS, 

ClerL 

It  appeared  that  the  defendant  had  i-eleased  the  debtors 
from  imprisonment  in  good  faith,  upon  service  on  him  of 
these  orders,  on  the  days  of  their  respective  dates. 
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The  petition  upon  which  the  order  for  the  discharge  of 
Flint  had  been  granted  was  dated  March  13th,  1869.  After 
Betting  foith  his  imprisonment  for  more  than  sixty  days  (but 
not  stating  at  what  time  it  began),  and  the  cause  thereof,  it 
concluded  as  follows : 

"And  your  petitioner  further  shows  that  prior  to  the 
rendition  of  said  judgment,  he  filed  his  petition  in  bank- 
ruptcy,  in  the  ofiice  of  the  clerk  of  the  District  Court  of 
the  United  States  for  the  northern  district  of  New  York,  and 
on  the  24th  day  of  June,  1868,  was  duly  declared  and  adjudged 
a  bankrupt,  under  the  provisions  of  the  bankrupt  law  of  the 
United  States,  passed  March  2, 1867,  entitled  "An  act  to  estab- 
lish a  uniform  system  of  bankruptcy  throughout  the  United 
States ;"  that  on  the  tenth  day  of  August,  1868,  George  L.  Win- 
ters of  EUicottville,  was  duly  appointed  an  assignee  of  all  his 
property  for  the  benefit  of  creditors,  and  that  your  petitioner 
has  no  property  whatever,  either  real  or  personal,  either  in 
law  or  equity,  wherewith  to  make  an  account  under  the  pro- 
visions of  article  6,  chapter  5,  part  2d,  title  1  of  the 
Kevised  Statutes,  and  that  said  proceedings  in  bankruptcy 
are  still  pending,  and  that  your  petitioner  has  a  family  who 
need  his  services  for  their  support,  wherefore  your  petitioner 
prays  that  he  may  be  discharged  from  his  said  imprisonment." 
It  was  signed  and  verified  by  an  affidavit  written  undemeatli, 
viz. : 

"  I,  Abner  N,  Flint,  the  within  named  petitioner,  do  swear 
that  the  petition  and  account  of  my  estate,  and  of  the  charges 
therein,  hereto  annexed,  are  in  all  respects  just  and  true,  and 
that  I  have  not  at  any  time,  or  in  any  manner,  disposed  of  or 
made  over  any  part  of  my  property,  with  a  view  to  the  future 
benefit  of  myself  or  my  family,  or  with  an  intent  to  injure  or 
defraud  any  of  my  creditors." 

No  account  of  property,  &c.,  as  required  by  the  statute, 
was  annexed. 

The  petition  in  the  case  of  Bullock,  was  in  the  form 
required,  and  had  annexed  to  it  a  schedule  of  property,  &c., 
as  directed  by  the  statute.    It  was  dated  the  17th  of  Feb- 
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niary,  1869,  and  was  signed  and  verified  by  Bullock  on  the. 
fiaine  day  by  an  affidavit  also  underwritten  as  follows :  ^^  I» 
tbe  petitioner  named  in  the  foregoing  petition  by  me  snbseribed^ 
do  swear  that  the  foregoing  petition  is  in  all  respects  jnst  an<f 
trpe,  and  that  I  have  not  at  any  time,  or  in  any  manner,  dis^ 
|)iosed  of  or  made  over  any  amount  of  my  property,  with  a 
view  to  the  future  benefit  of  myself  or  my  family,  or  with 
intent  to  injure  or  defraud  any  of  my  creditors  f  sworn,  Ac. 
The  petitions  were  both  served  on  the  plaintiflT  after  their 
verification,  and  fourteen  days  before  the  presentation  thereof 
to  the  court  The  discharge  in  each  case  was  granted 
without  any  assignment  of  the  property  of  the  applicant,  or 
appointment  of  an  assignee,  or  order  for  an  assignment  hav- 
ing been  made.  It  was  conceded  that  the  plaintiff  should 
recover,  ^  at  all,  the  amount  demanded. 

B^j.  U.  Austin^  Jr.y  for  the  appellant 

Cary  <&  jBolleSy  for  the  respondent. 

Present — M akvix,  Daniels,  Lamont  and  BABKisit,  JJ. 

By  the  Court — Lamont,  J.  The  defendant  who  is  sheriflf 
of  Cattaraugus  county,  discharged  two  execution  debtors  from, 
ionprisonment,  under  an  order  of  the  County  Court  of  tfaati 
county,  purporting  to  have  been  granted  in  proceedings  tahenf 
by  them  undier  article  6,  title  1,  chap.  5,  part  2of  theKevised 
Statutes,  entitled  "  Of  voluntary  assignments  by  a  debtor 
imprisoned  in  execution  in  civil  causes."  The  plaintiff  wa» 
the  judgment  creditor  and  sues  the  sheriff  for  an  escape. 
Two  questions  arise  in  tlie  case :  First,  whether  the  order  of 
discharge  was  authorized  by  the  proceedings  talren  ibr  that 
purpose ;  and  secondly,  whether  the  order  was  upon  its  face 
negular  so  as  to  afford-  a  justification  to  the  officer  who 
executed  it, 

Tlte  rules  of  liaw  which  apply  to  the  party  and  to  tTie  minis- 
terial officer,  touching  their  respective-  liabilities,  are  snflff- 
clently  defined  in  Ifhe  following  authorities:     When  the* 
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j^oner  haa  been  discharged  from  his  imprisonment  by 
tike  ordef  of  »  coitrt  or  judicial  officer,  il  has  been  lield  n 
good  defence  ibr  the  riieriff,  iii'  an  action  for  the  escape^ 
provided  the  conrt  or  offieer  making  the  orAer  had  jurisdio* 
tioa  to  make  it,  even  thoi^h  such  order  waa  erponeonsly  made 
and  might  be  aroided ;  otherwise,  however,  where  the  orde!^ 
is  void  upon  its  face,  or  is  granted  by  an  oiBcer  who  has  no 
jurisdietioD  in  the  mattw.  ( Wil4^:en&  v.  Wiltetj  1  Kejes, 
&91.)  Where  fourteen  days  h»ve  not  ek^ised  between  thef 
arrest  and  order  of  discharge,  the  conrt  will  assume  for  the 
proteetk>a  of  tiie  sheriff  tiiat  fnll  notice  of  the  application  of 
the  insolveBt  was  waived  where  the  order  of  discharge  imper- 
fectly regular  on  its  face.  (UdH  v.  Dubois^  20  Wetfd.,  286.) 
The  general  rule  is,  if  the  justice  has  jurisdiction  of  tlie  snb* 
ject-matter,  and  if  the  process  is  regular  upon  its  face,  he 
(the  officer)  ia  protected  (  Webher  v.  Gayj  24  Wend.,  48T), 
even  though  the  officer  may  have  some  outside  information 
that  no  jurisdiction  has  been  obtained.  {People  t.  Warren^ 
6  Hill,  440.)  In  Ohegaray  r.  Jmkina  (5  K  Y.  R,  S76),  the 
defendant  justified  under  a  tax  warrant  issued  to  him  as  a 
constaUe ;  and  the  court  say  it  was  no  part  of  h»  duty  to 
overrule  or  dilute  the  authority  of  his  superiors,  unless  upon 
grounds  apparent  on  the  ftice  oi  their  mandate  (p.  381); 

Where  an  order  on  its  &ee  is  such  as  the  officer  from  wliom 
it  emanates  may  make  for  the  guidance  and  eontr  J  of  anolibey 
officer,  the  latter  may  justify  under  the  order  alone,,  without 
showing  that  jurisdiction  had  been  acquired  in  the  particular 
ease  iik  which  the  ordlsr  was  made.  On  this  principle  the 
process  of  a  court  of  limited  juris^tion  will,  idone,  ftirnish 
a  justification  to  the  ministerial  officer  to  whom  it  ie  directed^ 
and  who  obeys  its  mandafe«  {MenneU  r.  Burch^  1  Denio, 
145-6i)  Ever  since  the  case  of  Sweaeoot  ▼.  B^ynghUm  (5 
Wend.,  170),  a  ministerial  officer  is  protected  in  the  execution 
ef  proeesa  regular  on  its  fM^^  and  coming  from  a  court  of 
body  of  men  having  jurisdiction  of  the  stibjeet-matter. 
^^fiddMy  T.  Y<m  Jfuekirkj  9  N.  Y.y  4^7.)  The  process  bein{( 
Toid,  the  piurt;y  who  set  it  in  nii>tion^  and  all  persons  aiding 
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and  assisting  liim  are  prima  facie  trespassers.  If  though 
void  as  respects  the  party,  it  ]&  yet  regular  and  apparently 
valid  on  its  face ;  it  will  protect  the  o£Scer  against  an  action 
on  the  principle  of  Savacool  v.  BougMon ;  bnt  the  protection 
being  extended  to  the  officer,  upon  motives  of  policy,  will 
not  at  all  aid  the  party.  {Kerr  v.  Mounts  28  N.  Y.  R., 
665.) 

The  proceedings  are  assailable  for  want  of  jurisdiction  in  a 
proceeding  brought  to  review  or  reverse  them,  but  are  not 
assailable  for  want  of  jurisdiction  in  an  action  against  the 
officer  or  other  collateral  proceeding  where  the  court  or  officer 
has  acted,  though  erroneously,  in  deciding  upon  matters  before 
him  for  judicial  determination.  {Porter  v.  Purdy^  29  N.  Y. 
R.,  113.)  It  was  observed  in  the  last  case  that  as  the  law  was 
supposed  to  stand  in  tliis  State  before  Savacool  v.  Bougkton 
was  decided,  an  officer  was  not  protected  by  process  fair  on 
its  face,  if  the  officer  or  court  issuing  it  had  not  jurisdiction 
to  issue  it.  But  the  rule  became  settled  in  Savacool  v. 
JBowjhton^  and  has  ever  since  been  adhered  to,  that  a  minis- 
terial officer  is  protected  in  the  execution  of  process,  whether 
the  same  issue  from  a  court  of  limited  or  general  jurisdiction, 
although  such  court  have  not,  in  fact,  jurisdiction  in  the  case, 
provided  that  on  the  face  of  tlie  process  it  appears  that  the 
court  has  jurisdiction  of  tlie  subject-matter,  and  notliing 
appears  in  the  same  to  apprize  the  officer,  but  that  the  court 
also  has  jurisdiction  of  the  person  of  the  party  to  be  affected 
by  the  process.  The  officer,  when  sued,  may  defend  under 
such  process,  but  he  cannot  build  up  a  title  upon  it,  which 
will  enable  him  to  maintain  actions  against  third  pei-sons. 
{Harion  v.  Render ehot,  1  Hill,  119.) 

On  the  authorities,  it  is  quite  clear  that  a  simple  order  of 
the  County  Court,  discharging  the  imprisoned  debtor,  with- 
out any  statement  or  recital  of  the  previous  proceedings 
required  by  the  statute,  would  be  invalid  upon  its  face,  for 
the  reason  that  tlie  County  Court  is  not  invested  by  law 
with  the  general  jurisdiction  of  discharging  imprisoned 
debtors.    The  authority  is  special  aild  limited,  and  the  writ^ 
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process,  or  order  of  discharge,  must  sliow  the  jurisdiction 
upon  its  face. 

The  petition  and  account  of  property  under  "  section  4  "  of 
this  title  of  the  Eevised  Statutes,  as  the  debtor's  estate 
and  the  charges  on  it,  existed  at  the  time  of  his  imprisonment 
(^.  e.  his  arrest),  and  as  they  exist  at  the  time  of  preparing 
such  petition  must  be  made  out,  the  affidavit  as  provided  in 
the  fifth  section  must  be  indorsed  on  the  petition,  and  the 
oath  to  the  affidavit  taken  at  the  time  of  presenting  the  peti- 
tion. 

The  sixth  section  shows  how  and  where  the  County  Court 
becomes  vested  with  jurisdiction  of  the  case.  Upon  the  present- 
ing such  petition,  and  due  proof  being  made  of  the  service 
of  a  copy  thereof,  and  of  the  account  thereto  annexed,  with 
the  notice  hereinbefore  required  (which  is  the  fourteen  days 
notice  to  the  creditor  with  a  copy  of  the  petition  and  account), 
the  court  shall  order  the  applicant  to  be  brought  before  it. 
The  only  verification  of  the  petition  and  account  of  the 
debtor's  estate  is  the  affidavit,  a  special  foml  forwhicli  is  con- 
tained in  section  5.  As  served  on  the  judgment  creditor 
the  petition  and  the  account  of  the  imprisoned  debtor's  prop- 
erty are  not  required  by  the  statute  to  be  sworn  to.  It  is  only 
after  the  creditor  has  had  time  for  investigation  and  inquiry 
into  the  truth  of  the  petition  and  the  account,  and  especi- 
ally into  the  state  of  the  debtor's  pecuniary  circumstances, 
both  at  the  time  of  his  arrest  on  the  execution,  and  at  the 
time  of  his  preparing  the  petition,  that  the  statute  exacts  the 
affidavit  to  verify  the  petition  and  the  account,  when  the 
creditor  may  if  he  chooses  be  present  to  see  the  oath  taken. 

This  affidavit,  then,  to  be  sworn,  is  an  important  part  of  the 
proceeding ;  and  the  legislature  has  seen  fit  to  prescribe  its 
very  form  and  words :  "  I,  the  within  named  petitioner,  do 
swear  (or  affirm  as  the  case  may  be)  that  the  within  petition 
and  account  of  my  estate  and  of  the  charges  thereon,  are  in 
all  respects  just  and  true,  and  that  I  have  not  %t  any  time  or 
in  any  manner,  disposed  of  or  made  over  any  part  of  my 
property,  with  a  view  to  the  future  benefit  of  myself  or  my 
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familj,  or  with  «a  inteat  to  injnr^  or  defrand  any  of  m/ 
creditors." 

Tlie  statute  oxaott  this  particular  affidavit  to  be  indorsed 
ion  tlie  petition*  It  is  unsafe  to  depart  from  its  language  as 
prescribed  by  tlie  statute*  The  petition  and  the  account  or 
rather  the  two  accoi^nts  of  the  debtor'^  property  at  two  dif- 
ferent times  are  thus  verified.  And  the  court  acquires  no 
jurisdiction  unless  a  strict  compliance  is  sliown  with  the  pro- 
visions  of  the  statute.  This  is  illustrated  in  the  People  v. 
JBancker  (1  Seld.,  106),  in  a  very  able  opinion  upon  the 
jurisdictional  question  delivered  by  the  late  Justice  Mullett. 

The  papers  in  the  case  show  that  tlie  affidavits  of  both 
judgment  debtors,  Flint  and  Bullock,  verifying  tlieir  peti- 
tions were  taken  before  the  petitions  were  served  on  the  credi- 
tors^ and  not  at  the  time  of  presenting  tliem  to  tlie  court. 
This  is  fatal  to  the  jurisdiction.  {Brown  v.  Bradley^  5  Abb*, 
.141.) 

Flint  gave  no  account  of  his  property  whatever,  nor 
does  his  petition*  show  when  he  was  arrested,  whether  before 
or  after  the  adjudication  of  bankruptcy,  although  the  bank- 
ruptcy and  appointment  of  an  assignee  are  put  forward  as  an 
excuse  for  omitting  such  account.  But  the  petition  ought  to 
have  shown  when  he  was  arrested,  and  that  sudi  arrest  was 
after  he  was  divested  of  his  property  by  the  banknipt  pro- 
ceeding. If  he  was  arrested  before  tlie  assignee  was  appointed 
he  must  give  an  account  of  his  property  as  it  existed  at  the  time 
of  his  imprisonment,  as  well  as  at  the  time  of  preparing  his 
petition.  The  bankruptcy  did  not  vest  in  the  assignee  any 
property  exempt  from  execution  by  the  laws  of  this  State,  or 
of  the  United  States,  and  perlnq>6  $500  more.  Bankrupt  act, 
(§  14.)  The  act  of  congress  provides  that  none  of  this  exempt 
property  sliall  pass  to  the  assignee  or  the  title  of  the  bankrupt 
thereto  be  impaired  or  affected  by  ^ny  of  the  provisions  of 
the  bankrupt  law.  In  People  v.  BanckcTj  the  debtor  had 
made  an  assignment  of  his  property  for  ttie  payment  of  his 
debts,  and  therefore  claimed  to  have  no  property  whereof  to 
make  an  account,  but  the  Court  of  Appeals  held  tliat  his  peti- 
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tion  WAS  void  for  "crant  of  an  acooant.  Admitting,  eay  tho 
court;  tbat  asaignnient  to  have  been  fair  and  valid,  still  it 
was  an  assignment  in  tmst,  which  might  leave  him  a  largo 
lesldoary  balanoe,  which  would  be  property  in  equity  at  least. 

Now,  I  admit  that  the  sheriff  will  stand  juatified  by  his 
order  of  discharge  if  that  states  on  its  face  the  necessary 
jurisdictional  tacts  even  though  such  statement  be  false.  Ho 
need  only  look  to  the  face  of  his  process  or  order.  K 
the  order  is  not  suffici^it  upon  its  face  he  cannot  justify 
upon  the  proceedings  actually  taken  when  the  latter  also 
disclose  a  &tal  want  of  jurisdiction*  In  Wiles  v.  Brown 
(3  Barb.,  37),  the  commissioner  who  discharged  on  haheaa 
corpus^  a  defendant  imprisoned  on  execution  by  civil  process 
had  obtained  jurisdiction  of  the  subject-matter  and  of  the 
person ;  and  although  his  decision  to  grant  the  discharge,  was 
against  a  positive  statute,  it  was  lield  that  the  sheriff  was 
not  liable  to  damages  for  an  escape  by  discharging  the 
execution  debtor  pursuant  to  the  commissioner's  writ  of  dis- 
diarge. 

I  doubt  that  the  sheriff  could  be  made  liable  on  tho 
ground  that  the  order  of  discharge  was  silent  upon  the 
subject  of  the  appointment  by  tlie  County  Couii;,  of  assignees 
for  the  debtor,  or  of  the  order  for  an  assignment  to  be 
made,  or  of  the  actual  making  of  the  assignment,  or  of 
giving  security  to  deliver,  &c.,  or  of  furnishing  proof  upon 
these  subjects  (sections  6  to  11.)  Tliese  are  proceedings  inter- 
mediate the  vesting  of  the  jurisdiction  in  the  County  Court 
by  the  petition,  &c,  and  the  final  order  of  discharge.  If  the 
court  obtained  jurisdiction  of  the  subject-matter  of  the  pro- 
ceeding and  of  the  requisite  persons,  and  after  judicially 
examining  the  matters  makes  a  final  order  of  discharge,  and 
these  facts  suflScicntly  appear  in  the  latter  order  to  the  sher- 
iff that  order  becomes  his  sufiicient  protection  whatever 
errors  intervene  during  the  course  of  the  proceeding. 

Does  this  order  of  dischaige  disclose  a  want  of  jurisdiction 
on  its  f2ice{  If  it  does  the  sheriff  must  fail  in  tlic  action ; 
bec:iu3c,  most  undoubtedly,  the  orders  of  discharge  were  not 
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authorized  in  the  proceedings  taken  for  that  parpose.  {Stan- 
ton V.  ElUsy  2  Kernan,  678;  jBale  v.  JSweety  40  N.  Y. 
R,  97.) 

In  the  case  CasteUanoa  v.  «7bn€«  (1  Seld.,  164),  the 
court  held  that  the  attachment  showed  on  its  face  a  want 
of  jurisdiction  in  the  oflScers  to  issue  it.  The  wan*ant  of 
attachment  in  that  case  purported  to  be  taken  out  under  the 
provisions  of  the  Eevised  Statutes  concerning  attachments 
against  absconding,  concealed  and  non-resident  debtors.  (2  B. 
S.,  1,  &c.)  The  statute  itself  does  not  state  what  recitals,  or 
that  any  recitals  of  the  preliminary  jurisdictional  facts  of 
proofs  shall  be  contained  in  the  warrant  of  attachment ;  but 
the  warrant,  as  issued,  did  contain  a  recital  of  certain  facts  of 
that  description  which,  however,  did  not  show  enough  to  con- 
fer jurisdiction.  And  for  these  omissions  to  recite  enough, 
the  warrant  was  held  void  on  its  face. 

In  the  present  case  the  order  of  discharge,  made  by  the 
County  Court,  purports  to  recite  the  proceedings  that  give 
that  court  jurisdiction,  and,  among  other  things,  the  affidavit 
required  by  section  6,  to  be  indorsed  on  the  petition  of  the 
imprisoned  debtor  at  the  time  of  its  presentation  to  the  court. 

The  statute  made  it  necessary  that  this  affidavit  should  con- 
tain the  statement  that  the  debtor  has  not  at  any  time  or  in  any 
manner,  disposed  of  or  made  over  any  part  of  his  property, 
with  a  view  to  the  future  benefit  of  himself  or  his  family. 
The  orders  in  question,  though  purporting  to  make  a  state* 
ment  of  the  contents  of  the  affidavit,  are  here  chargeable  with 
a  fatal  omission.  {Hale  v.  Sweety  40  N.  Y.  R.,  97.)  It  is  said 
in  Chegaray  v,  Jenkins  (1  Seld.,  381),  that  the  general  prin- 
ciple is,  that  the  proceedings  of  magistrates  and  officers  hav- 
ing special  and  limited  jurisdiction,  must  bear  on  their  face 
the  evidence  of  their  jurisdiction,  or  they  will  be  adjudged 
invalid ;  and  that  in  collateral  actions  their  judgments  may 
be  questioned  and  disregarded  if  it  appears  that,  in  fact,  they 
had  no  authority  to  act  in  the  given  case. 
I  Again,  both  orders  of  dischaige  made  by    the  County 

"^  Court,  in  professing  to  give  the  contents  of  the  petitioner's 
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affidavits,  sliow  on  their  face  tliat  the  petitions  were  not 
verified,  but  only  the  inventories. 

On  the  iac3  of  each  order  a  want  of  jurisdiction  in  the 
County  Court  was  disclosed  to  the  sheriff  who  executed  it.  He 
cannot,  therefore,  justify  himself  in  this  action  by  the  bare 
production  of  the  orders  as  he  might  do  if  they  were  strictly 
regular  upon  their  face ;  and  if  he  attempts  to  go  behind  the 
order,  and  adduces  the  proceedings  had  in  the  County  Court, 
he  may  produce  a  good  formal  affidavit ;  but  the  affidavit  was 
not  taken  at  the  time  of  presenting  the  petition  to  the  court, 
and  the  proceedings  actually  taken,  turn  out  to  be  unauthor- 
ized and  void.  The  sheriff,  therefore,  stands  in  such  a  per- 
dicament  that  he  cannot  justify,  either  upon  the  face  of  hif 
orders  or  upon  the  proceedings  in  the  County  Court. 

The  authorities  cited,  and  particularly  the  decision  in 
CasteUanos  v.  JoncSy  appear  to  me  to  be  decisive  against  the 
sheriff,  acting  as  he  did  in  perfect  good  faith,  his  disposition 
of  the  case  operates  as  a  hardship  upon  him,  which  the  court 
cannot  but  regret ;  but  the  rights  of  parties  also  deserve  con- 
sideration, and  no  rule  of  law  would  be  tolerable  which  did 
not  guard  the  interests  of  parties  from  being  sacrificed  by 
unauthorized  summary  proceedings  like  the  ona  in  question. 

The  judgment  appealed  from  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the  event. 

Judgment  reversed. 


Wiuuis  G.  Chaffee  v,  Daniel  G.  Foet,  as  the  Assignee  ol 

James  II.  Goldev. 

(General  Term,  Fifth  District,  January,  1870.) 

If  an  insolvent,  who  is  carrying  on  business  witli  knowledge  tliat  he  can  no 
longer  continue  it,  and  that  his  property  must  be  surrendered  to  hiscredi- 
tor^  purchases  goods  upon  credit  without  disclosmg  the  circumstances 
to  the  vendor,  liis  concealment  thereof  is  equivalent  to  fraud,  and  his 
assignment  of  the  purchased  property  for  the  benefit  of  hiscreditora 
will  pass  no  title  therein  to  his  assignee. 

Laxsixg — ^VoL.  IL        11 
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And  this  is  so,  although  the  purchase  is  made  in  the  course  of  the  par* 
chaser's  busmess. 

The  same  rule  applies  to  a  banker,  who,  trnder  like  drcumstanoes,  lecdTes 
the  money  of  his  depositor. 

A  banker  in  business  on  his  own  account,  but  insolyent,  and  intending -an 
immediate  general  assignment,  unless  assisted  during  the  day,  receiyes  a 
sum  of  money  for  deposit  from  one  of  his  depositors  who  is  ignorant  of 
the  insolvency,  and  he  makes  an  entry  thereof  in  the  depositor's  bank  book, 
but  keeps  the  money  in  a  separate  parcel,  labeled  with  the  depositor's 
name,  intending  to  redeliyer  it  if  he  shall  assign ;  he  makes  no  entry  in 
his  own  books  except  a  memorandum  in  his  cash  book,  beneath  which  he 
writer  the  depositor's  name;  and  afterward,  on  the  same  day,  he  assigns 
liis  property  generally  for  the  benefit  of  his  creditors,  and  deUyersthepar- 
eel  to  the  assignee  with  a  request  that  he  will,  if  he  may  l^ally,  giye  it 
to  the  depositor.— l&{(f,  tiiat  the  assignee  took  no  title  to  the  deposit 

The  delivery  of  the  parcel  to  the  assignee,  addresfied  to  the  depositor  for 
delivery  to  him,  was  in  effect  a  deliveiy  to  the  latter,  and  after  a  demand 
of  the  amount  the  assignee  was  merely  his  bailee. 

This  was  a  controversy  submitted  withont  action,  under 
section  372  of  tbe  Code,  upon  a  case  agreed  upon  by  the  par- 
ties as  follows : 

"  On  the  8th  day  of  September,  1869,  James  H.  Goldey  was 
and  for  several  years  prior  thereto,  had  been  a  private  banker 
(though  not  an  individual  banker  under  the  statute),  keeping 
an  office  and  doing  business  in  tlie  city  of  Oswego.  His 
business  was  buying  and  selling  gold  and  silver  coin,  selling 
drafts,  cashing  checks,  discounting  notes  and  bills  of  exchange, 
and  receiving  money  on  deposit,  subject  to  the  check  or  call 
of  the  depositor. 

Willis  G.  Chaffee,  the  plaintiff,  was  a  regular  depositor  at 
the  banking  office  of  said  Goldey,  and  had  a  bank  book  in  the 
usual  form  in  which  his  deposits^  when  made,  were  entered. 

For  six  months  or  tnore,  prior  to  the  8th  day  of  September, 
1869,  the  said  Goldey  had  been  in  fact  insolvent,  and  on  the 
evening  of  the  7th  day  of  September,  1869,  he  became  satis- 
fied of  his  insolvency,  and  that  he  would  be  unable  to  con- 
tinue business  for  many  days  unless  he  received  pecuniary  aid. 
He  hoped  and  expected  to  receive  such  aid  fnnn  a  friend  on 
the  next  day,  and  he  decided  on  the  evening  of  September 
7th,  that  unless  he  received  such  aid  during  the  next  day, 
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(September  8th)  he  would  stop  bu&mees  and  make  an  assign- 
ment of  all  of  bis  property  in  trust  for  his  creditors  on  the 
morning  of  the  9th  day  of  September,  1869. 

On  the  morning  of  September  8th,  he  opened  his  office  as 
nsnal  and  received  deposits,  and  paid  checks  in  the  ordinary 
way,  until  about  half-past  twelve  o'clock  in  the  afternoon  of 
tliat  day,  when,  at  the  suggestion  of  a  friend  who  was  aware 
of  his  circumstances,  he  decided  to  keep  in  separate  packages 
the  deposits  of  money  received  after  that  time,  and  to  mark 
such  packages  with  the  names  of  the  depositors  respectively. 
This  was  done.  The  deposits  received  on  the  8th  of  Septem* 
ber,  1869,  prior  to  half-past  twelve  p.  m.,  were  mingled  with 
his  other  funds  as  iisual. 

At  half-past  twelve  p.  m.  of  September  8tb,  said  Goldey 
wrote  in  pencil  upon  the  cash  book,  in  his  office,  in  which 
deposits  were  entered  to  the  credit  of  tlie  depositors,  and  in 
which  the  deposits  made  daring  tlie  forenoon  of  that  day  had 
been  so  entered,  immediately  under  the  name  of  the  la^t 
depositor,  these  words,  to  wit :  '^  Half-past  twelve  p.  m.  credit 
no  more  deposits  up."  Baring  the  afternoon  of  September 
8th,  and  after  half-past  twelve  p.  k.,  the  plaintiff  went  to  the 
office  of  said  Goldey  with  his  bank  book  and  eighty  dollars  in 
currency,  and  delivered  the  same  over  the  counter  to  Goldey, 
who  received  the  money,  entered  the  amount  thereof  in  said 
bank  book  to  the  credit  of  the  plaintiff,  returned  the  said  book 
to  the  plaintiff,  who  took  the  same  and  went  away. 

The  said  sum  of  eighty  dollars  was  not  placed  to  the  credit 
of  the  said  plaintiff  on  the  cash  book  of  said  Goldey,  or  any 
book  kept  in  his  office  at  the  time  the  same  was  received,  nor 
was  the  same  in  any  way  mingled  with  the  other  funds  of  said 
Goldey ;  but  on  the  contrary,  immediately  after  said  plaintiff 
left  the  office  as  aforesaid,  the  said  Goldey  made  a  package  of 
the  said  identical  eighty  dollars  delivered  to  him  by  said 
plaintiff  as  aforesaid,  wrote  upon  said  package  the  words  and 
figures  following,  to  wit:  "  W.  G.  Chaffee,  $80.00,"  and  laid 
the  same  away  by  itself.  Subsequently,  on  the  same  day,  and 
before  executing  his  assignment  for  the  purpose  of  making  up 
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his  cash  account,  the  said  eighty  dollars  was  entered  to  the 
credit  of  said  plaintiff  on  said  Goldey's  Ciish  book,  but  below 
the  memorandum  in  pencil  above  mentioned.  The  same 
course  was  taken  with  all  of  the  monev  delivered  to  said 
Goldey  by  depositors  during  the  said  afternoon  of  September 
8th,  and  subsequent  to  half-past  twelve  of  tliat  afternoon. 

It  was  the  intention  of  said  Goldey,  when  he  received  the 
said  eiglity  dollars  from  the  plaintiff,  and  made  up  and  marked 
the  package  as  aforesaid,  that  the  same  should  be  redelivered 
to  the  plaintiff  in  case  he,  said  'Goldey,  made  a  general 
assignment. 

During  the  afternoon  of  the  said  8th  day  of  Septeml)er, 
1869,  the  said  Goldey  counted  out  sums  of  money  equal  in 
amount  to  the  several  deposits  received  by  him  on  tliat  day 
prior  to  half-past  twelve  Pi  m.,  placed  the  sums  in  separate 
packages,  and  wrote  upon  each  package  the  name  of  the  per- 
son whose  deposit  corresponded  in  amount  with  the  sum  in 
such  package.  It  was  likewise  the  intention  of  said  Goldey, 
when  he  made  up  and  marked  the  said  last  mentioned  pack- 
ages, that  the  same  should  be  delivered  to  the  several  deposi- 
tors whose  names  were  written  upon  them  respectively,  in 
case  he  made  a  general  assignment.  And  upon  the  delivery 
of  his  assignment  to  the  defendant,  as  hereinafter  mentioned, 
the  said  Goldey  also  delivered  to  the  said  defendant  said  last 
mentioned  packages  of  money  and  also  the  packages  of  money 
delivered  to  him  by  depositors  during  said  afternoon,  includ- 
ing the  package  of  eighty  dollars  delivered  by  the  plaintiff  as 
aforesaid,  and  requested  the  said  defendant  to  deliver  the 
same  to  the  several  depositors  wliose  names  were  written 
thereon  respectively,  if  he  could  legally  do  so. 

The  said  Goldey  did  not  receive  pecuniary  aid,  as  he  had 
hoped  and  expected,  and  accordingly  at  about  ten  o'clock  in 
the  evening  of  said  8th  day  of  September,  1869,  he  duly 
executed  an  assignment  of  all  his  property,  real  and  personal, 
to  said  defendant  in  trust  for  the  creditors  of  him,  said  Gol- 
dey, making  no  preferences.  And  on  the  morning  of  the 
8th  day  of  September,  1809,  the  said  Goldey  duly  delivered 
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tbe  said  assignment  to  the  defendant,  who  duly  accepted  the 
same  and  the  trust  therein  and  thereby  reposed  in  him,  and 
dnly  qualified  as  such  assignee. 

The  defendant  has  since  kept  and  now  keeps  the  said  pack- 
ages of  money,  in  the  same  state  and  condition  tliey  were  in 
when  received  by  him  from  said  Goldey  as  aforesaid. 

The  plaintiff  did  not  know,  and  was  not  informed  in  any 
way  until  after  the  execution  and  delivery  of  said  assignment 
that  said  Goldey  was  insolvent,  or  that  he  was  or  had  been 
financially  embaiTassed. 

Immediately  after  learning  of  the  execution  and  delivery 
of  said  assignment,  the  said  plaintiff*  demanded  from  the  said 
defendant  the  said  package  of  eighty  dollars  in  money,  and 
the  defendant  refused  to  deliver  the  same. 

'  Tlie  said  defendant  claims  that  the  said  package  of  money 
passed  to  him  nnder  the  said  assignment  with  the  other  pro- 
perty of  said  Goldey,  and  that  he  holds  the  same  in  trust  for 
all  of  the  creditors  of  said  Goldey. 

Tlie  said  plaintiff  claims  that  said  package  of  money  did 
not  pass  to  said  assignee  by  said  assignment,  and  that  the 
eame  should  be  delivered  to  him  (said  plaintiff),  in  pursuance 
of  the  intention  and  request  of  said  Goldey." 

Churchill  <&  JfuUz7ig,  for  the  plaintiff,  submitted  with 
other  points,  the  following : 

The  concealment  by  Goldey  of  his  insolvency,  and  his 
intention  already  formed  to  make  an  assignment,  which  was 
consummated  the  same  day,  would  have  made  it  an  act  of 
fraud  had  he  received  the  plaintiff's  money,  with  the  intent 
to  make  it  his  own. 

Tlie  court  will  not  now  compel  the  party  against  his  inten- 
tion to  be  guilty  of  an  act  of  fraud,  which  it  would  have  been 
its  duty  to  have  set  aside  had  it  been  done  intentionally. 
Referring  to  Gale  v.  Jlof/t  (19  Barb.,  249);  Mitchell  v. 
Warden  (20  Barb.,  253). 

Albertus  Perry^  for  the  defendants,  contended  that  the 
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Dature  of  the  contract  was  determined  by  what  was  done  at 
the  time  of  the  deposit^  and  could  not  be  varied  by  any  secret 
purpose  of  the  depositor  not  indicated  to  the  plaintiff. 

That  the  character  of  the  contract  could  not  be  affected  by 
Goldey's  subsequent  action  in  relation  to  the  money. 

That  the  plaintiff  intended  to  make  a  general  deposit,  and 
Goldey  evinced  an  intention  to  so  receive  it. 

That  there  being  no  agreement  express  or  implied  by  which 
liie  identical  money  was  to  be  kept  for  the  depositor,  tlie 
deposit  was  general,  and  created  the  relationship  of  debtor  and 
creditor,  citing  Commercial  Bank  of  Alhany  v.  Hughes  (17 
Wend:,  94) ;  Chapman  v.  White  (2  Seld.,  412) ;  Payne  v. 
Gardner  (29  If.  F.,  14C).  ^ 

He  also  contended  tliat  even  in  view  of  Goldey*s  subsequent 
action,  by  the  entry  in  his  cash  book  tor  the  purpose  of  mak- 
ing up  his  cash  account,  (&c.,  the  deposit  was  not  received  by 
him  as  a  special  deposit. 

And  insisted  that  Goldey  being  guilty  of  no  fraud  in  receiv- 
ing the  deposit,  was  entitled  to  retain  it  as  a  general  deposit, 
and  that  it  passed  to  liis  assignee. 

Present — MulliNj  Mobgan  and  Doolittle,  J  J. 

By  the  Court — Mttlltn,  P.  J.  It  is  admitted  in  the  case, 
that  Goldey  knew  at  the  time  of  receiving  the  money  from 
the  plaintiff,  that  he  was,  and  for  several  months  had  been 
insolvent,  and  that  he  had  determined  to  assign  his  property 
to  an  assignee  for  the  benefit  of  his  creditors,  within  a  day  or 
two,  unless  he  should  receive  assistance,  which  would  oDable 
him  to  continue  his  business. 

Had  he  assigned  the  pliaintiff 's  money  on  ascertainmg  that 
he  would  not  obtain  aid  he  would  have  been  guilty  of  gross 
fiaud  upon  the  plaintiff.  It  would  have  been  receiving 
property  on  credit  not  only,  but  with  the  intention  not  t^ 
repay  it. 

Had  he  purchased  property  of  the  plaintiff  under  such  ci^ 
cumstances  and  then  assigned  it,  the  same,  or  the  next  day^ 
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for  the  benefit  of  all  his  creditors  it  would  not  be  seriooslj 
contended  that  the  transaction  would  not  have  been  fraudu- 
lent {BucJdey  v.  Arteher^  21  Barb.,  585 ;  Dv/reU  v.  Haley^ 
1  Paige,  492  ;  A^h  v.  Putnam^  1  Hill,  302 ;  A<iker  v.  Carnp^ 
leBL,  23  W.,  372.) 

I  am  of  the  opinion  that  the  time  had  arrived  in  the  affairs 
of  Goldey  when  he  was  bound  to  disclose  to  his  depositors 
that  he  waa  insolvent. 

It  was  held  in  Mitchell  v.  Worden  (20  Barb.,  258),  tliat  & 
purchaser  was  bound  to  disclose  to  his  vendor,  with  whom  he 
had  had  dealings  for  a  great  length  of  time,  that  he  had  madft 
an  assignment  of  his  property,  and  that  the  omission  to  do  so 
was  fraudulent. 

While  a  person  is  carrying  on  business  apparently  solvent^ 
yet  \Xi  fact  insolvent,  he  is  not  bound  to  disclose  his  pecuniary 
condifion  unless  required  to  do  so,  and  his  concealment  is  not 
of  itseif  fraudulent. 

But  nay  he  continue  to  purchase  property  and  be  silent, 
knowing  of  his  insolvency,  until  he  has  actually  obtained  the 
property  of  his  vendor,  and  assigned  it  for  the  benefit  of  hia 
creditors  ?  It  seems  to  me  that  good  faitli  and  the  protection 
of  tkose  with  whom  such  a  man  deals,  require  that  the 
moment  he  becomes  satisfied  that  an  assignment  must  be 
mace  by  him,  he  should  disclose  his  condition. 

Ir.  is  perhaps  right  that  in  a  country  like  ours  where  so. 
mn<h  of  the  business  is  done  upon  credit^  and  by  men  wha 
arein  fact  insolvent  during  a  large  part  of  the  time  they  arsr 
in  bisiness,  they  should  not  be  required  to  disclose  their  coor 
diti)n  to  those  with  whom  they  deal. 

They  desire  to  struggle  on,  and  tliey  may  ultimately  suor 
ceed  and  aiequire  a  fortune.  Disclosure  of  their  real  condition 
rould  be  quite  likely  to  destroy  their  credit  and  prevent  them 
from  further  prosecuting  business.  The  country  cannot  aiferd 
to  be  deprived  of  the  enterprise  and  energy  and  perseveranca 
of  such  men,  and  hence  the  wisdom  of  not  imposing  on  them 
disclosure,  as  a  duty  which  it  would  wish  them  to  perform ; 
bnt  unless  they  may  continue  tlie  concealment  until  liiey  have 
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not  only  obtained  the  property,  knowing  they  cannot  pay  for 
it,  but  actually  assigned  and  disposed  of  their  entire  means  to 
pay  their  liabilities,  the  duty  of  disclosare  must  begin  at  -a 
point  of  time  when  it  will  protect  the  seller,  and  that  time  is 
when  the  purchaser  knows  he  can  no  longer  continue  business, 
and  that  his  property  must  be  applied  to  pay  liis  debts. 

A  depositor  in  a  bank  is  as  much  entitled  to  be  informed 
of  the  condition  of  the  banker  with  whom  he  deposits,  and 
has  the  same  claim  for  the  practice  toward  him  of  good  iaith 
as  has  a  vendor  of  property,  eacli  is  entitled  to  the  beneft  of 
the  same  rules  of  law. 

Goldey  did  not*  design  to  defraud  the  plaintiff  and  ethers, 
who  deposited  with  him  afler  half-past  twelve  p.  m.  of  tie  8th, 
September,  1869.  Knowing  his  insolvency  and  inability  to 
continue  business,  he  kept  the  plaintiff's  deposit  separate  A-om 
his  own  funds,  marked  it  with  the  plaintiff 's  name  in  order 
to  identify  it,  with  the  intention  of  returning  it  to  pltintiff, 
should  he,  Goldey,  be  unable  to  continue  his  businesa  It  is 
true,  this  purpose  of  Goldey  was  not  disclosed  to  the  plaintiff 
when  he  made  the  deposit.  The  money  was  handed  to 
Gt)ldey  by  the  plaintiff,  with  the  intention,  on  his  part»  of 
transferring  the  title  to  Goldey,  and  apparently  the  ordiiary 
contract  between  a  depositor  and  his  depositary  was  m^de. 
Tlie  plaintiff  had  the  right  to  insist  upon  tliis  contract ;  bn;  if 
it  was  true  that  Goldey  had  been  guilty  of  a  fraud  upon  bra, 
in  obtaining  the  deposit,  it  was  competent  for  plaintiff,  wlen 
informed  of  the  fraud,  to  repudiate  the  contract  and  sue  for 
his  money.  Goldey  would  have  been  guilty  of  fraud,  hadhe 
taken  it  as  a  deposit  and  thus  enabled  himself  to  transfer  :ho 
plaintiff's  money  to  his  assignees.  This  result  he  avoidedbj* 
retaining  the  money,  with  the  intention  not  to  acquire  title  to 
it,  but  to  retain  it  as  tlie  property  of  the  plaintiff.  The 
assignee  of  Goldey  obtained  no  better  title  to  the  money  than 
his  assignors  had,  and  as  he  had  none  the  assignee  acquired 
none. 

If  Goldey  had  fraudulently  attempted  to  withhold  the  simis 
deix)sited  on  the  afternoon  of  the  8th  September,  186'J,  from 
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the  assignee,  it  is  possible  he  might  have  held  them.  But 
Goldej  never  intended  to  pass  those  moneys  to  the  assignee, 
unless  tliere  was  some  rule  of  law  which  took  from  him  all 
discretion  on  the  subject,  and  compelled  him  to  pass  them 
over  to  the  assignee. 

I  know  of  no  such  inile  of  law.  It  follows  if  these  views 
are  correct,  that  the  delivery  to  the  assignee  of  the  package 
of  money,  addressed  to  and  to  be  delivered  to  the  plaintitf, 
was  a  delivery  to  the  plaintiff  which  revested  in  him  the  title 
to  said  money,  and  the  defendant  was  and  is  the  mei*e  bailee 
of  the  plaintiff,  on  demand  being  made  for  the  amount  in  said 
package. 

I  cannot  perceive  h  jw  this  case  is  to  be  distinguished  from 
that  of  Ash  v.  Putnam  (1  Hill,  302). 

In  that  case,  one  Dawmus,  who  was  a  member  of  the  firm 
of  A.  Dawmus  &  Co.,  fraudulently  purchased  of  the  plaintiff, 
living  in  Philadelphia,  Pa.,  a  quantity  of  books  on  a  credit 
of  six  months,  and  the  books  were  shipped  to  the  purchaser  . 
at  Syracuse,  their  place  of  business. 

'  The  plaintiffs  sent  by  mail  an  invoice  of  the  books.  Soon 
after  the  receipt  of  it,  and  before  the  seizure  by  the  sheriff  of 
Schenectady  county,  one  of  the  firm  of  Dawmus  &  Co.  wrote 
to  the  plaintiffs,  informing  them  that  the  firm  was  insolvent, 
that  the  goods  were  somewhere  between .  New  York  and 
Albany,  and  they  were  at  plaintiffs'  orders  to  dispose  of  as 
they  pleased.    The  invoice  was  returned  at  plaintiff's  request. 

The  defendant,  as  sheriff,  seized  and  sold  the  books  on  a 
fi  f^t  ftg^inst  the  purchasers,  and  this  action  was  brought  for 
the  wrongful  taking.  The  consent  of  the  partner  that  plain- 
tiffs might  take  the  goods,  was  given  in  January,  and  the 
seizure  by  the  sheriff  was  in  March  following. 

It  was  held  that  the  sale  was  rescinded,  and  the  title  to  the 
books  was  in  the  plaintiff},  and  hence  that  Dawmus  &  Co., 
the  purchasers  had  not  at  the  time  of  the  levy  any  interest  in 
the  books  which  could  be  taken  and  sold  on  execution.  The 
eBBeo{Atkin  v.  JBarswich  (1  Strange,  165),  cited  by  Cowen,  J., 
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in  his  opinion  in  tlie  case  of  A^h  y.  Putnaniy  in  pfrinciple,  is 
identieal  with  this  case  and  governs  it. 

I  am  of  opinion  that  there  should  be  judgment  in  favor  of 
the  plaintiff,  and  against  tlie  defendant  for  eighty  dollars,  and 
interest  thereon  from  the  time  of  demand  and  refusal. 


Cbables  H.  Stevens,  Bespondent,  v,  Matilda  Tebiai^e  and 

others,  Appellants. 

(GbmBBAZ.  Tebx,  Fos^k  Dismicr,  Jaituaby,  1870^) 

The  provisions  of  section  885  of  the  Code,  aUoiring  an  offer  of  Judgment,  ^» 
bj  the  defendant  to  the  plaintiff,  are  not  applicable  to  equitable  actions; 
A  ^.,  an  action  to  foreclose  a  mortgage. 

Ifhen  the  iasues  in  an  action  of  foreclosure  are  referradi  the  referee,  ift. 
changed  with  the  duly  of  making  a  decirion  on  th»  question  of  costs. 

This  action  was  brought  to  foreclose  a  mortgage  given  by 
the  defendant,  Matilda  Yeriane,  to  one  Jewel,  to  secure  to 
him  a  debt  due  from  her  husband.  Before  the  action  was 
brought  the  husband  had  made  payments  on  the  mortgage, 
and  at  the  commencement  of  the  action  there  remained  due 
but  ten  dollars.  Jewel  assigned  the  mortgage  to  tiie  plaintiff 
who  was  the  holder  and  owner  thereof. 

The  defendants  appeared  and  put  in  answer,  and  afterward 
sei'ved  an  offer  on  the  plaintiff's  attorneys  to  allow  judgment 
of  foreclosure  for  twenty  dollars. 

The  issues  were  referred,  and  the  referee  after  hearing  the 
proofs  and  allegations  of  the  parties,  found  and  reported  that 
thei*e  was  due  and  unpaid  on  the  mortgage  the  sum  of  ten 
dollars ;  and  ordered  judgment  that  if  within  twenty  days  after 
service  of  a  copy  of  the  said  ]*eport  the  defendants  paid  tlie 
sum  of  ten  dollars  and  the  fees  and  expenses  of  the  referenoe^ 
amounting  to  thirty-four  dollars,  they  were  entitled  to  have 
said  mortgage  delivered  up  and  canceled,  but  if  they  omitted  te 
make  such  payment,  then  the  plaintiff  was  entitled  to  a  judg- 
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ment  of  foreclosure  and  sale  of  said  premises  to  satisfy  the 
balance  diie,  and  the  fees  of  the  reference,  and  the  fees  and 
expenses  of  making  the  sate  and  no  more.  No  costs  or  dis- 
bursements except  those  specified  were  allowed  either  party. 

The  defendant  moved,  at  Special  Term,  upon  affidavits  set- 
ting fbrth  the  foregoing  facts,  for  costs  subsequent  to  the  offer 
made  by  &em,  and  which  had  not  been  accepted  by  the 
plaintiff. 

The  motion  was  denied;  and  from  Aat  order  tiie  defbndanti 
appeal. 

Mr.  Southworthy  for  the  appellants. 

Jltewrs.  Bedell  dh  BUss^  for  the  respondents. 

Present — ^MtTLLnr,  MoBOiJir  and  DooLrnLE,  JJ. 

By  the  CJburt — ^Mulliw,  P.  J.  An  action  for  the  fore- 
closni*e  and  sale  of  mortgaged  premises  was  under  the  former 
practice  iii  diis  State  an  equitable  action.  Its  nature  is  not 
changed  by  the  Code  of  Procedure.  It  is,  therefore,  one  of 
the  class  of  actions  in  which  costs  arc  in  the  discretion  of  the 
court  by  section  306  of  the  Gode.  The  disagreement  between 
the  parties  is  not  as  to  the  character  of  the  action  or  the  power 
of  the  court  to  award  costs  in  its  discretion,  but  it  is  as  to  the 
construction  which  should  be  given  to  section  385  of  the  Code. 
That  section  provides  that  '^the  defendant  may  at  any 
time  before  triifil  or  verdict  serve  on  the  plaintiff  an  ofler  in 
writing  to  allow  judgment  to  be  taken  against  him  for  the 
sum  or  property,  or  to  the  effect  therein  specified  with  costs.'* 
If  plaintiff  gives  notice  of  acceptance  within  ten  days  the 
clerk  may  enter  judgment  according  to  the  offer.  If  such 
notice  be  not  given,  the  offer  is  to  be  deemed  withdrawn  and 
cannot  be  given  in  evidence,  and  if  plaintiff  fkils  to  obtain  a 
more  favorable  judgment  he  cannot  recover  cdsts,  but  must 
pay  costs  from  the  time  of  the  offer.  The  offer  was  made  and' 
not  accepted^  and  the  plaintiff  failed  to  obtain  u  more  fkvor- 
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able  judgment.  The  defendants  are  therefore,  clearly  entitled 
to  costs  if  section  335  applies  to  the  case.  In  equity  cases  the 
judge  determines  the  question  of  costs  according  to  tlie  jus- 
tice of  the  case,  and  in  view  of  all  the  facts  and  circum- 
stances proved  before  him,  one  of  the  most  important  of  these, 
to  wit,  the  offer  under  section  385,  cannot  be  properly  proved 
before  him ;  and  hence,  it  is  impossible  for  him  to  adjudge  the 
rights  to  costs  in  view  of  that  offer.  Again,  it  would  seem 
by  the  very  terms  of  the  section,  tliat  it  was  intended  to  apply 
only  to  cases  in  which  the  costs  are  given  as  of  course  to  the 
party  who  moves  in  the  action,  as  it  provides  that  the  offer 
^all  be,  that  the  plaintiff  may  enter  judgment  with  costs. 

It.  would  be  unjust  to  compel  a  defendant  to  allow  the 
plaintiff  costs,  when  his  conduct  may  have  been  so  oppressive, 
or  unjust,  or  there  was  such  a  want  of  equity  in  his  case,  as 
that  the  court  would  refuse  him  costs  in  the  event  of  giving 
judgment  in  his  favor. 

It  is  said  that  as  the  section  enables  the  defendant  to  relieve 
himself  from  further  costs  and  expense,  by  making  the  offer, 
and  as  there  is  no  opportunity  for  the  court  to  exercise  its 
discretion,  it  is  but  reasonable  that  he  should  pay  costs  up  to 
the  offer,  as  it  may  be  presumed  that  the  court  would,  under 
the  circumstances,  award  costs  to  the  plaintiff.  But  the  effect 
of  such  a  construction  is  to  take  away  from  the  court  the  dis- 
cretion over  all  equitable  actions  in  which  an  offer  is  made, 
and  to  substitute  in  its  place  an  arbitrary  regulation,  while  the 
court  is  bound  to  proceed  to  adjudge  costs  according  to  its 
own  views  of  equity,  without  an  opportunity  to  be  informed 
of  one  of  the  most  important  circumstances  affecting  them. 

This  case  is  a  perfect  illustration  of  the  consequences  of  the 
construction  contended  for.  The  referee  was  bound  to  deter- 
mine who  should  pay  costs,  and  if  ho  did  not  mean  to  give 
full  costs  then  it  was  his  duty  to  fix  the  amount.  He  did 
what  was  his  duty  to  do. 

To  alter  the  adjudication  as  to  costs,  upon  motion,  after 
judgment,  is  to  vary  the  judgment,  and  this  can  only  be  done 
by  a  court  authorized  to  revise  the  judgment  on  appeal  or  to 
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review  the  cause.      A  judge  at  Special  Term  has  no  such 
power.    (1  Barb.  Ch.  Pr.,  376,  377.) 

In  legal  actions,  the  court  may,  upon  motion,  amend  the 
judgment  record  by  increasing  or  lessening  the  amount  of 
costs  entered  therein,  or  it  may  strike  them  out  altogether ; 
but  it  has  never  had  such  power  over  a  judgment  in  an  equity 
suit,  and  has  not  now,  unless  it  obtains  it  under  section  385, 
and  it  seems  to  me  quite  obvious  that  no  such  power  was  ever 
intended  to  be  conferred  on  a  judge  at  a  Special  Term. 

It  was  held  in  Pratt  v.  HamsdeU  (16  How.,  60),  that  in 
foreclosure  cases  the  plaintiff  was  not  entitled  to  costs,  ae  of 
course,  that  tliey  were  in  the  discretion- of  the  court.  That 
the  provisions  of  the  Revised  Statutes,  as  to  tender,  do  not 
apply  to  foreclosure  cases ;  that  the  defendant  may,  however, 
tender  the  amount  due,  and  as  costs  are  usually  allowed  to  the 
plaintiff  in  such  cases,  he  should  also  tender  costs,  and  then 
the  court  would,  on  the  application  of  the  parties,  detennino 
the  question  of  costs ;  and  if  an  extra  allowance  was  desired 
(which  can  only  be  allowed  after  judgment),  the  court  might 
permit  the  plaintiff  to  enter  judgment  for  the  suras  tendered, 
and  thus  enable  him,  if  otherwise  entitled,  to  obtain  the 
allowance.  In  this  way  the  discretionary  power  of  the  courts 
in  equity  cases  would  be  preserved.  {Bartow  v.  Cleveland^ 
16  How.,  364.) 

It  was  and  is  competent  for  the  defendant  in  an  equity 
action  to  offer  to  the  plaintiff  the  money,  property  or  relief, 
which  he  concedes  the  plaintiff  is  entitled  to,  and  this  offer 
might  very  properly  be  considered  in  determining  the  ques- 
tion of  costs,  but  it  could  not  control  the  discretion  of  tho 
judge.  A  tender  under  the  Revised  Statutes,  and  an  olFer 
under  the  Code,  admit  of  no  discretion ;  costs  must  be  awarded 
in  accordance  with  the  provisions  of  the  statutes. 

The  offer  provided  for  by  section  385  is  but  an  enlargement 
of  the  provisions  of  the  Revised  Statutes  relating  to  tender.  (2 
Statutes  at  Large,  574,  §  20  to  24.)  It  may  have  been  intended 
to  embrace  equity  actions.  The  offer  must  be  that  the  plain- 
tiff may  take  judgment  for  the  sum  or  property  or  to  th(,  effect 
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therein  specified.  A  sum  of  money  is  the  relief  sought  in  aU 
actions  for  breaches  of  contract  (when  a  specific  performance 
is  not  demanded),  and  in  all  actions  for  injuries  to  person,  pro- 
perty or  diaracter.  Property  is  sought  in  replevin  and  in 
ejectment. 

These  are  substantially  aU  the  common  law  actions  that 
can  be  brought,  and  hence  it  would  seem  that  the  offer  to 
take  judgment  ^*to  the  effect  tlierein  specified,"  must  apply 
to  equitable  actions.  It  may,  of  course,  be  applied  to  pro- 
ceedings by  mandamus  and  qico  warraaito^  and  actions  and 
proceedings  of  that  nature,  and  I  would  feel  constrained  to 
hold  that  it  applied  to  equitable  actions,  could  it  be  applied 
consistently  with  the  otlier  provisions  of  the  section,  and  not 
overturn  the  wise  provision  of  the  statute,  that  vests  a  dis- 
cretion in  the  courts  over  the  costs  in  that  class  of  actions. 

For  these  reasons  I  think  the  order  of  the  Special  Term 
should  be  afiirmed  with  ten  dollars  costs. 


Ebenezer   Ben^bdictt,  Appellant,  v.  Josiau   Johnson, 

Respondent. 

(Adjourned  Gbnbiul  Tebm,  Fiftu  District,  Deceubbr,  1809.) 

A*  verdict  improperly  influenced  by  misdirection  of  the  judge,  "will  be  set 
aside  on  motion  upon  a  case  made,  although  no  exception  has  been  taken 
at  the  time  of  the  charge. 

Appeal  by  the  plaintiff  from  an  order,  made  at  Special 
Term,  gi*anting  a  new  trial. 

The  plaintiff  commenced  an  action  of  trespass  qxtare  elau- 
sumjregity  against  the  defendant,  in  a  justice's  court,  charging 
him  in  his  complaint  with  breaking  and  entering  his  dose, 
which  was  described,  and  digging  up  the  soil,  building  a  post 
and  board  fence  thereon,  and  cutting  down  the  trees  standing 
and  growing  thereon,  &c. 

The  defendant  pleaded  title  to  the  premises  in  question, 
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and  gave  8ecurity;  and  tlie  plaintiff  tlierenpon  commenced 
this  action  for  the  same  trespass,  to  which  the  defendant  again 
interposed  the  plea  of  title. 

The  eause  was  tried  at  a  Circuit  Court,  held  in  the  county 
of  Lewis,  before  the  court  and  a  jury,  and  under  the  direction 
of  the  judge,  a  verdict  was  rendered  in  favor  of  the  d^endant, 
which  was  afterward  set  aside  and  a  new  trial  granted  for 
misdirection. 

The  action  was  again  tried  at  a  Circuit  Court,  held  in  that 
county,  before  the  same  justice  and  a  jury,  in  April,  1868, 
and  resulted  in  a  verdict  for  the  plaintiff.  The  defendant 
afterward  moved,  at  a  Special  Term,  for  a  new  trial,  on  a 
case  made,  alleging  as  the  gi'ounds  thereof,  the  misdirection 
of  the  judge  to  the  jury,  and  also  newly  discovered  evidence* 

The  court,  at  Special  Term,  granted  the  new  trial,  mainly 
because  of  misdirection  to  the  jury,  upon  payment  by  the 
defendant  of  the  costs  of  the  former  trial,  and  of  opposing  the 
motion,  and  from  that  order  the  plaintiff  appeals. 

George  W.  Smiih,  for  the  appellant. 
A,  J.  Merenesa^  for  the  respondent. 

Present — ^Baoon,  Foster  and  Mobgak,  J  J. 

By  the  Court — Foster,  J.  The  parties  owned  adjoining 
&rms,  and  it  appeared  by  the  evidence  that  more  than  thirty 
years  ago,  a  crooked  fence  was  constructed  on  or  near  the 
line  between  them,  which  was  intended  for  a  line  fence.  The 
general  direction  of  the  fence,  which  was  about  100  rods  in 
length,  was  pretty  straight,  but  it  had  crooks  at  several  points, 
at  some  of  which  it  diverged  on  one  side,  and  at  others  on 
the  other,  from  a  straight  line. 

There  was  much  conflict  in  the  testimony  in  regard  to  wliat 
was  claimed  by  the  i-espective  parties  to  be  the  true  comers 
at  the  extremities  of  the  line  between  them,  and  as  to  where 
the  true  line  was,  according  to  their  respective  deeds.  Tho«e 
questions  upon  the  evidence  were  left  in  much  doubt,  so  that 
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it  was  quite  uncertain  whetlier  the  acts  of  the  defendant, 
whicli  were  complained  of,  were  committed  on  the  land  of  the 
plaintiff,  or  on  his  own  premises ;  bnt  there  seemed  to  be  no 
dispute  that  the  post  and  board  fence,  built  by  the  defendant 
in  the  fall  of  1866,  was  constructed  on  the  plaintiflF's  side  of 
the  old  fence,  as  it  was  before  the  fence  in  question  was  made, 
and  that  some  of  the  trees,  which  he  at  that  time  cut«  were 
also  standing  on  the  plaintiif 's  side  of  the  old  fence. 

The  plaintiff*  endeavored  to  prove,  and  he  insisted  that  the 
line  between  the  two  fanns  had  become  settled,  as  he  claimed 
it  was,  by  acquiescence  for  more  than  twenty  years,  while 
the  defendant  insisted  and  attempted  to  prove,  that  there 
liad  been  no  acquiescence  in  that  line ;  and  it  appeared  from 
the  evidence  that  both  parties  had  repeatedly,  and  during  a 
series  of  years  made  alterations  of  the  line  of  the  old  fence, 
when  repairing  or  rebuilding  it,  and  that  they  had  also  made 
repeated  attempts  by  surveys,  which  they  respectively  caused 
to  be  made,  to  ascertain  where  the  true  line  was. 

In  his  charge  to  the  jury,  the  judge,  among  other  things 
said  :  "  If  the  line  claimed  by  the  plaintiff'  is  the  true  line,  that 
would  entitle  him  to  a  verdict,  ITc  would  also  succeed  if 
you  are  satisjied^  thevii  has  been  an  acqtitescefi.ce  of  twerUy 
years  in  it  as  the  true  line  /  or,  he  will  succeed  if  you  are 
satisfied  the  true  line  is  where  the  fence  was  at  the  time  the 
defendant  undertook  to  remove  it."  A  subsequent  part  of 
the  charge  conveyed  quite  distinctly  to  the  jury,  that  the  evi- 
dence had  failed  to  satisfy  him  where  the  tnie  line  was.  And 
it  is  quite  probable  from  the  whole  case,  that  the  verdict  which 
was  for  the  plaintiff',  was  influenced  by  that  portion -of  the 
charge  in  regard  to  acquiescence. 

There  was  no  exception  taken  on  the  trial  to  any  portion 
of  the  charge,  and  of  course,  no  exception  to  it  will  now 
avail  the  defendant. 

And  the  question  is,  should  a  verdict  be  set  aside  on  a  case 
made  Tor  a  misdirection  of  the  judge,  which  improperly 
influenced  the  verdict,  where  no  exception  is  taken  at  the 
time. 
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The  authorities  to  establish  that  it  should  ,be  are   very 
numerous,  of  which  I  shall  cite  only  Archer  v.  JEPubbeU  (4' 
Wendell,  514);  Sarris  v.  Wilson  (1  WendeU,  611) ;  WardM 
Y.  Eughea  (3  Wendell,  418) ;  Hig/datid  Bank  v.  Wynkaop 
(Hill  &  Dcnio,  supra,  243). 

I  have  carefully  read  and  examined  the  case  made,  and  I 
think  the  evidence  was  such  aj9  to  preclude  the  conclusion, 
that  either  party  had  acquiesced  for  twenty  years  in  the  old 
fence  as  the  true  line  between  tliem;  that  the  charge  ia 
that  respect  was  erroneous,  that  it  probably  influenced  the 
verdict  of  ihe  jury. 

That  the  court  below  was  right  in  granting  a  new  trial 
upon  the  terms  which  were  imposed ;  and  the  order  should 
be  affirmed  with  costs,  including  costs  of  this  appeal,  to  abide 
the  event.  {Kennedy  v.  The  Harlem  Railroad  Convpany, 
3  Duer,  65».) 

MoBOAN,  J.,  concurred. 

Bacon,  J.,  dissented;  new  trial  ordered. 


Geobge    Colgbove,    Bespondent,    v.    Ckablss    Talucai^ 
Ai^Uant,  impleaded  with  Henbt  C*  Babkbs. 

(Gehbkal  Tbbm,  FiFTn  Dibtbict,  Dbcexbeb,  1869.) 

Ia  Jane»  18H  T.  sold  oat  his  interest  in  the  firm  of  R  &  T.  to  B.,  wfa« 
asBumed  parment  of  the  finn  debts ;  C,  the  holder  of  a  firm  note,  was 
daly  notified  of  the  dissolution  and  assumption,  and  was  requested  by 
T.  to  collect  the  note  at  (mce ;  payments  on  the  note  were  made  by  B., 
and  when,  ia  Jane,  1665, 0.  formally  demanded  payment  ia  full,  for  tha 
porpose  as  ho  sold,  of  investing  in  United  States  bonds,  B.,  who  held 
bonds  more  than  sofflcient  to  balance  the  note,  offered  to  give  C.  instead 
of  money,  a  receipt  for  an  eqnal  amount  of  bonds ;  the  balance  due  on 
the  note  and  its  equivalent  in  bonds,  were  adjusted  between  them,  and  R 
gave  C.  a  receipt,  atating  that  he  had  received  from  C.  the  bonds,  to  ba 
held  by  him  for  safe  keeping,  and  to  be  returned  to  C.  on  surrender  of 
xeooipt^  which  was  duly  stamped  and  delivered ;  the  note  was  not,  in 
fiict,  surrendered  by  C,  and  the  bonds  remained  in  possession  of  B.  who 
Lai^sixq — ^VoL,  IL        13 
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made  a  further  payment  on  the  note,  and  hi  July,  186G,  made  a  general 
assignment  for  the  benefit  of  creditors ;  C.  then  demanded  possession  of 
the  bonds,  but  did  not  get  them,  and  subsequently,  for  the  first  time, 
demanded  payment  of  the  note  from  T.,  and  on  rcfiisal  su-d  B.  &  T.  on 
the  note ;  B.  had  told  T.  that  the  note  was  paid,  but  on  tbv  trial  before  a 
referee  there  was  a  conflict  as  to  whether  C.  had  promises  to  surrender 
the  note  and  hold  the  receipt  in  its  stead.  On  appeal  by  T.  i>\>m  a  judg- 
ment for  the  plaintiff.— ifi?W,  rercrsmg  the  referee's  findi^ij  <.l  fact»  that 
•the  receipt  for  the  stock  was  taken  in  payment  of  the  note,  an'x  t^ie  judg- 
ment agair.8t  the  appellant  could  not  be  sustained. 
After  notice  has  been  given  to  a  firm  creditor  by  each  of  the  pcrtcctM,  that 
one  of  them  has  withdrawn,  and  that  the  other  will  continue  the  busi- 
ness, and  has  agreed  to  pay  individually  the  firm  debts,  trak^sactious 
between  the  creditor  and  continuing  partner  must  be  con&idere^l  with  a 
reference  to  the  new  relations  of  principal  and  surety  existing  between 
the  late  partners,  in  determining  the  question  whether  any  such  transac- 
tion amounts  in  favor  of  the  retired  partner  to  a  payment  of  the  firm 
debt 

Appeal  from  a  judgment  in  favor  of  the  plaintiff,  on  the 
report  of  a  referee. 

Previous  to,  and  on  the  3d  day  of  October,  1863,  the 
defendants  were  copartners  and  doing  business  as  liquor  mer- 
chants in  Syracuse,  under  the  firm  name  of  11.  C.  Barnes  & 
Co.,  and  on  that  day  as  such  copartners,  executed  to  the 
plaintiff,  in  their  firm  name,  their  promissory  note  for  $2,000 
payable  to  him  or  his  order  at  their  office,  "fifteen  days 
demand  after' date." 

Afterward  and  about  the  2l6t  day'  of  June,  1864,  the 
defendant,  Tallman,  sold  out  his  interest  in  the  copartnership 
to  the  defendant,  Barnes.  The  copartnership  was  dissolved, 
and  Barnes  assumed  and  agreed  to  pay  the  firm  debts  and 
liabilities.  Barnes  continued  the  business  until  July,  1866, 
when  he  failed,  and  made  a  general  assignment  for  the  benefit 
of  his  creditors,  with  preferences  to  some  of  them. 

Soon  after  the  dissolution  of  the  copartnership  in  1864, 
the  plaintiff  was  notified  thereof,  and  that  Barnes  had 
assumed  and  was  to  pay  this  debt,  and  he  was  requested  by 
Tallman  to  collect  the  note  at  once;  and  after  that  Barnes, 
on  the  17th  day  of  April,  1865,  paid  the  plaintiff  the  sum  of 
$214.30,  and  on  the  26th  of  June,  1865,  the  sum  of  $400,  to 
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be  applied  toward  the  payment  of  the  note,  and  they  were, 
indorsed  thereon  by  the  phiintiff. 

On,  or  immediately  after  the  25th  of  June,  1865,  Colgrove 
demanded  payment  of  the  note  from  Barnes,  for  the  purpose, 
as  he  stated,  of  investing  the  proceeds  in  government  bonds, 
in  order  to.  exempt  that  amount  of  his  personal  estate  from 
taxation.  Barnes  then  held  and  owned  a  larger  amount  than 
that  of  government  bonds.  Tliey  estimated  tlie  amount  due 
on  tlie  note,  and  Barnes  proposed  to  give  Colgrove  a  receipt 
for  $1,600  of  government  bonds  wliich  were  then  worth  as 
mnch  as  the  balance  due  on  the  note,  instead  of  paying  him  the 
money  ;  to  which  Colgrove  assented.  And  Barnes  then  exe- 
cuted to  Colgrove  a  receipt,  dated  back,  and  which  was  aa 
follows : 

"  Syracuse,  Mat/  SOth,  1865. 

"  Eeceived  of  George  Colgrove,  sixteen  hundred  dollars 
of  U.  S.  7-30  notes,  which  are  held  by  me  for  safe  keeping, 
and  to  be  returned  to  him  at  any  time  on  suiTender  of  this 
receipt  (stamp  two  cents.) 

"(Signed)  HENKY  CLAY  BARNES." 

But  the  note  was  not  then  surrendered  to  Barnes.  At  that 
time  Barnes  was  good  and  responsible,  and  subsequent 
thereto,  no  demand  for  payment  of  the  note  was  made  by 
Colgrove  upon  Tallman,  until  after  the  failure  of  Barnes, 
which  occurred  in  the  month  of  July,  1866.  And  after,  oi 
about  the  time  that  Barnes  failed,  a  demand  was  made  on 
behalf  of  Colgrove  upon  Barnes  for  the  7-30  notes,  which 
was  not  complied  with  and  after  that  Colgrove  demanded  of 
Barnes,  the  payment  of  the  note  in  question. 

Barnes  and  Colgrove  both  testified  to  this  transaction,  and 
the  only  material  conflict  between  them  was,  that  Barnes 
testified,  that  at  the  time  the  receipt  was  given,  Colgrove 
agreed  to  ssnd  him  the  note,  which  statement  Colgrove 
denied.  Soon  after  the  execution  to  Colgrove  of  the  receipt 
for  tlie  7-30  notes,  Barnes  informed  Tallman  that  he  had  paid 
the  note,  and  no  claim  was  made  upon  him  for  it,  until  some- 
time after  Barnes  failed.     The  demand  made  by  the  plaintiff 
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on  Barnes  on  or  about  the  35tU  daj  of  Jnne^  1895,  wiis  s«eb 
as  to  mature  the  note  in  fifteen  days  thereafter^  nnlesa  it  was 
80<mer  paid. 

On  the  24th  day  of  March,  1866,  Barnes  paid  the  phtiatiff 
$431.19^  which  was  indorsed  en  the  note,  and  after  ths 
general  assignment  of  Barnes,  which  was  made  in  Jtily^  1S66^ 
his  assignees  paid  the  plaintiff  $825  on  the  30th  day  of  Jufy^ 
186« ;  and  $130  on  the  22d  of  Angust,  1866^  which  were 
indorsed  by  the  plaintiff  on  the  note. 

The  referee  found  that  the  receipt  for  the  United  Statea 
notes  was  not  taken  in  payment  of  the  note  in  question ;  that 
as  between  the  plaintiff  and  Tallmau,  the  latter  wj^  not  at 
any  time  a  surety  for  Barnes  in  regard  to  this  debt ;  and,  he 
also  found  as  a  matter  of  fact,  that  the  letter  of  Tallman.  ta 
Colgre^e,  notifying  him  that  Barnes  was  to  pay  the  debt, 
and  requesting  him  to  collect  it  at  once,  was  not  received  by 
Golgsove  until  after  Barnes  &iled.  And  he  found  and 
reported  in  fitvor  of  the  pliaintiff  against  both  defendants,  fi» 
the  sum  of  $1,060.87,  upon  which  judgment  was  entered,  aod 
which  was  for  $30.47  more  than  the  plaintiff  was  in  any 
event  entitled  to  recover. 

The  defendant,  Tallman,  appealed  to  this  court. 

D..  F^nfotty  for  the  appellant. 
Charles  Stevensy  for  the  respondent. 

Fresent — Baoon,  Fosteb  and  MuLLm,  J  J. 

By  the  Court — Fosteb,  J.  There  is  no  question,  Imt  that 
t{ie  report  and  judgment  were  erroneous  in  amount,  and  l^at 
they  include  $30.47  to  which  the  plaintiff  was  not  entitled ; 
but  the  judgment  should  not  be  reversed  and  a  new  trial 
granted  for  that  reason  alone,  if  the  plaintiff  stipulates  to 
deduct  that  amount  from  the  judgment.   . 

There  is  quite  as  little  doubt  upon  the  evidence,  that  the 
finding  of  fact,  that  the  letter  of  Tallman  to  Colgrove  inform- 
ing him  that  Barnes  was  to  pay  the  note  and  requesting  hin 
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to  collect  it  at  once,  was  received  by  ColgroTe  after  the  failure 
of  Barnes  was  erroneons.  There  is  no  evidence  to  support 
tlie  finding.  Tallman  testifies  that  the  letter  was  sent  in 
1864,  and  even  when  examined  in  chief,  Colgrove  testified: 
**  My  impressions  are  very  indistinct  of  that  letter,  hut  I 
'fihonld  say  that  I  recdved  it  he/ore  Barnes'  failure,  if  at  all," 
And,  on  his  cross-examination,  he  said^  ^^  I  have  an  indistinct 
impression  Z  received  a  letter  from  Tallman ;  I  cannot  say  I 
tdid  or  did  not ;  I  cannot  pretend  to  state  contents,  having  aoi 
indistinct  impression ;  I  have  made  search  for  it ;  I  have  no 
definite  recollection  as  to  the  time  when  Z  received  it." 

Zt  was  luiso  received  by  him  before  the  time  when  Barnes 
execnted  the  receipts  for  tiie  7-30s,  and  doubtless  in  the  year 
1864,  for  such  is  the  testimony  of  Tallman,  and  while  Ool- 
^rove  thinks  he  received  the  letter,  does  not  contradict  Tall- 
man,  either  as  to  &e  time  he  received  it,  or  as  to  its  contents ; 
stating  in  sabstaiace  that  he  caunot  speak  as  to  either,  because 
lus  recollection  in  r^ard  to  it  is  so  indistinct. 

From  the  times  when  Barnes  informed  Oolgrove  that  he 
was  to  pay  the  note,  and  Tallman  sent  him  the  above  men- 
tioned letter,  as  between  Oolgrove  and  him,  he  was  the  surety  of 
Barnes  to  the  same  extent,  as  he  was  «o,  as  between  himself 
tmd  Barnes.  And  the  rule  is  the  aame  whether  he  became 
60  after  the  making  of  the  note  from  the  time  the  plaintiff 
had  notice  of  it,  as  it  would  have  been  if  Tallman  had  origin* 
ally  been  surety  for  Barnes,  and  that  fact  was  made  known 
to  Oolgrove. 

This  is  not,  however,  of  any  importance  so  far  as  any 
extension  of  credit  to  Barnes  is  concerned.  For  the  case 
does  not  show  any  agreement  on  the  part  of  the  plaintiff  to 
give  time  to  Barnes  for  payment  of  the  note ;  but  only  upon 
the  question,  whether  as  to  Tallman  the  transaction  between 
Barnes  and  Colgrove  was  or  was  not  a  payment. 

Oolgrove  went  to  Barnes  after  he  knew  from  both  of  the 
defendants  that  Barnes  alone  was  to  pay  the  note.  He 
tiemanded  of  him  the  payment  for  the  purpx)se  of  investing 
the  amount  in  government  secnrities,  so  as  to  be  exempt  from 
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taxation  to  tliat  amount.  He  does  not  claim  that  he  took  the 
receipt  as  collateral  to  the  note,  but  he  insists  that  he  took  it 
entirely  independent  of,  and  as  having  no  connection  with 
the  note.  Now,  why  did  he  so  take  it?  If  taken  as  he 
claims,  it  was  without  any  consideration  whatever;  it  was 
not  legal  evidence  that  he  held  any  7-30  notes  in  the 
hands  of  Barnes.  He  could  not  use  it  for  the  purpose 
of  reducing  liis  assessment.  It  was  no  better  in  his 
hands  than  waste  paper,  and  any  affidavit  or  oath  of  his 
founded  thereon,  for  the  purpose  of  getting  rid  of  taxation 
would  have  been  perjury  on  his  part.  And  why  did  he  not 
then  insist  upon  the  payment  of  the  note  in  money,  so  that 
he  could  make  the  investment  which  he  desired  to  make. 

Upon  his  theory,  all  that  took  place  between  him  and 
Barnes  on  that  occasion,  was  not  only  a  useless  and  idle 
ceremony,  but  too  foolish  for  business  men  to  be  engaged  in. 
But  if  it  was  what  he  claims  it  to  be,  why  did  he  immediately, 
after  Barnes'  failure,  call  for  the  delivery  of  the  7-30  notes. 
He  must  have  known  that  he  liad  no  claim  on  Barnes  for 
such  notes ;  that  the  receipt  was  entirely  void  for  want  of 
consideration  ;  that  the  execution  and  delivery  of  it  to  him 
was  only  a  farce,  and  yet  he  sends  his  lawyer  to  demand  it 
upon  the  receipt  as  his  own,  and  during  all  the  intervening 
•time,  he  had  not  in  any  way  claimed  that  Tallman  owed  him 
anything.  All  this  is  too  incredible  to  be  believed,  when 
opposed  by  the  direct  testimony  of  Barnes,  that  the  title  to 
the  United  States  notes  really  passed  from  him  to  Colgrovp, 
and  that  he  thereafter  held  them  for  Colgrove,  and  to  be 
delivered  to  him  when  he  should  produce  the  receipt ;  and 
when  the  story  of  Barnes  is  so  supported  by  the  subsequent 
acts  of  tl>e  plaintiff.  He  knew  that  Tallman  was  surety.  He 
entered  into  a  transaction  with  Barnes,  by  which  the  absolute 
title  to  the  government  notes  passed  to  him,  and  passed  to 
him  in  lieu  of  what  he  had  then  demanded — payment  of  the 
note  in  question  ;  and  Barnes  immediately  thereafter  informed 
Tallman  of  what  had  been  done,  and  that  he  had  paid  the 
note :  and  I  think  upon  all  the  evidence  in  the  case,  he  waa 
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estopped  from  afterward  claiming  that  tlie  note  in  question 
was  not  paid.  He  well  knew  that  the  7-30s  were  good,  and 
Barnes  being  in  good  standing,  he  was  willing  to  take  from 
him  the  evidence  that  they  were  transferred  to  him,  and 
intrust  him  with  the  possession  of  them ;  and  he  doubtless 
thought  he  could  rely  upon  Barnes  to  have  them  forthcoming 
when  he  should  demand  them.  And  he  evidently  did  so. 
And  whether  such  arrangement  was  afterward  changed 
between  him  and  Barnes  is  wholly  immaterial  to  Tallman. 
It  is  enough  for  him  that  by  the  transaction,  when  the  receipt 
was  given,  the  7-308  were  taken  instead  of  the  note. 

It  would  lead  to  manifest  injustice,  if  such  a  transaction  as 
the  one  in  question  were  not  held  to  estop  the  plaintiff  from 
claiming  that  the  note  was  not  paid.  It  is  a  question  of  evi- 
dence upon  the  fact,  whether  the  note  was  paid  or  not,  and  I 
think  the  finding  was  in  conflict  with  the  evidence,  which 
well  established  that  the  receipt  for  the  stock  was  taken  in 
payment  and  discharge  of  the  note. 

A  new  trial  should  be  granted,  with  costs  to  abide  the 
event,  and  the  order  of  reference  should  be  discharged. 

All  concurring.  New  trial  ordered  and  order  of  reference 
vacated. 


Chables  A.  Meeeiok,  Appellant,  v.  Eben  Butleb,  Executor, 
&c.,  of  Naecissa  Vooehees,  deceased,  Respondent. 

(General  TEBif ,  Fiftu  Distrtct,  Decehbeb,  1869.) 

In  an  action  upon  a  promissory  note,  brought  by  one  who  has  taken  it  for 
value,  but  after  maturity,  tlie  maimer  may  defend,  upon  the  ground  tliat 
the  note  was  given,  solely  as  protection  against  a  mortgage  executed  and 
delivered  to  him  by  the  payee  to  prevent  a  collection  out  of  the  mort- 
gaged property  of  pcnilties  incurred  by  the  violation  of  law. 

It  is  also  a  sufficient  defence  to  the  suit  if  while  the  note  was  in  the  hands 
of  thp  payee,  the  maker,  without  consideration,  acknowledged  satisiac- 
Uon  of  the  mortgage. 
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Appeal  from  a  judgment  for  the  defendant  on  the  report 
of  a  referee,  wlio  was  appointed  by  the  stipulation  of  the 
parties,  with  the  approTal  of  the  surrogate,  pursuant  to  the 
statute,  and  filed  in  the  office  of  a  clerk  of  this  court. 

The  claim  was  tried  before  the  referee  who  found  as  mat- 
ters of  tBLCtj  that  Karcissa  Yoorhees,  in  her  lifetime  and  en 
the  22d  of  February,  1864,  executed  to  one  John  Hutchinson, 
who  was  her  brother,  her  promissory  note  in  writing,  by 
which  on  the  1st  day  of  April  then  next,  she  promised  to  pay 
to  him  or  bearer,  $fi89.63,  with  interest  for  value  received. 

That  after  her  decease,  and  after  the  note  became  due,  and 
before  the  commencement  g£  tliese  proceedings,  Hutchinson 
for  a  valuable  consideration,  sold  and  transferred  the  note  to 
the  plaintiif,  who  has  since  owned  the  same,  and  that  no  part 
thereof  has  been  paid.  That  the  only  consideration  for  the 
note  was,  that  some  years  previous  to  its  execution,  Hutch- 
inson, who  was  then  engaged  in  merchandising,  and  who  was 
being  troubled  on  account  of  intoxicating  liquors,  sold  or 
alleged  to  have  been  sold  by  him,  and  for  the  purpose  of 
covering  up  his  real  estate  from  being  charged  with  any 
penalties,  or  liabilities  on  account  of  such  sales,  executed  to 
her  a  mortgage  on  his  said  real  estate,  and  that  at  the  same 
time,  she  executed  to  him  a  promissory  note  for  an  amount 
equal  to  the  mortgage,  for  the  purpose  of  protecting  him 
against  it.  That  when  said  note  was  nearly  barred  by  the 
statute  of  limitations,  the  note  in  question  was  given  by  her, 
it  being  for  the  amount  of  the  original  note  with  its  interest, 
and  tlie  original  note  was  taken  up  by  her ;  that  the  mort- 
gage was  executed  solely  for  the  purpose  aforesaid,  and  the 
note  in  question  was  given  only  in  lieu  of  the  prior  one  ;  that 
no  money  was  ever  paid  on  the  mortgage  or  received  by  Mrs. 
Voorhees  thereon,  or  on  account  of  the  note,  and  that  when 
the  mortgage  was  satisfied  by  her,  there  remained  no  further 
consideration  for  this  note.  And  as  matter  of  law,  he  found 
that  the  plaintiff  could  not  recover  and  ordered  judgment  for 
the  defendant  with  costs,  which  was  entered,  and  from  which 
the  plaintiflT  appealed. 
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JI.  Z.  Green^  for  the  appellant. 

E*  B'u/EUr^  for  the  respondent. 

Present — Bacon,  Foster  and  Mui^lin,  JJ* 

By  tlie  Court — Fostek,  J.  The  testimony  fdUy  justified 
the  finding  of  fact  in  this  case ;  and  the  question  is,  was  Nar- 
cissa  Yoorhees,  liable  in  her  lifetime  on  the  note ;  and  especi- 
ally, was  she  so  liable  after  she  acknowledged  satisfaction  of 
the  mortgage  which  Hutchinson  executed  to  her« 

The  plaintiff  purchased  the  note  long  after  it  became  due, 
and  after  the  death  of  the  maker,  and  he  was  not  therefore  a 
hona  fide  holder  for  value,  and  had  no  greater  rights  as  its 
holder,  than  nutchinson  had,  while  the  note  was  owned  by 
him. 

The  case  of  NeUU  v.  Clarhy  in  error  (4  Hill,  424),  is  con- 
clusive on  the  point,  that  in  an  action  on  a  promissory  note 
brought  by  one  not  entitled  to  be  treated  as  a  hona  fide 
holder,  the  maker  may  defend  on  the  ground,  that  the  note 
was  given  in  consideration  of  land  sold  for  the  purpose 
of  defrauding  creditors,  and  this  though,  he  himself  was  a 
party  to  the  fraud ;  and,  of  course,  the  rule  is  the  same, 
where  the  note  was  given  in  consideration  of  a  mortgage 
upon  the  property  where  the  purpose  was  the  same. 

Again,  while  Hutchinson  was  the  holder  of  the  note,  Nar- 
cissa  Yoorhces  acknowledged  satisfaction  of  the  mortgage 
without  consideration  therefor,  and  therefore,  independent  of 
the  question  of  fraud,  he  had  no  valid  claim  against  her  on 
the  note,  and  the  debt,  created  thereby  was  extinguished,  and 
the  plaintiff  who  purchased  it  afterward,  and  after  it  was  due 
took  it  subject  to  each  of  the  above  defences. 

The  judgment  should  be  affirmed. 

All  concurring.    Judgment  affirmed. 

Lansino — ^VoL.  IL        14 
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Fbane  IIisooce:,  Executor,  etc.,  of  Jacob  JVi.  Cook,  deceased, 
Respondent,  v.  George  W.  Puelps,  Appellant,  impleaded 
with  Charles  J.  Kenton,  and  Maria,  his  wife,  Peter 
MuMFORD,  and  Mary,  his  wife,  Jno.  P.  Shumway,  and 
Harriet,  his  wife,  and  Jko.  S.  Ken  yon. 

(General  Term,  Fifth  District,  December,  1809.) 

Every  party  to  an  action,  whether  as  plaintiff  or  defendant,  who  has  an 
interest  in  sustamlng  a  Judgment  or  determination  appealed  from,  is  an 
"  adverse  party  "  within  section  827  of  the  Code,  and,  as  such,  is  entitled  to 
notice  of  appeal. 

The  several  members  of  a  firm  secured  certain  partnership  debts  and  liabili- 
ties by  two  consecutive  mortgages  on  real  estate,  which  stood  in  their 
names,  as  tenants  in  common,  and  which  had  been  purchased  and  was 
nseil  by  them  for  partnership  purposes.  Intermediate  the  making  of 
these  two  mortgages  one  of  the  partners  executed  a  mortgage  on  his 
interest  in  the  same  premises,  to  secure  an  individual  indebtedness  con- 
tracted partly  for  the  purpose  of  raising  money  to  make  up  his  share  of 
the  partnership  capital,  and  partly  for  other  purposes.  The  firm,  as  such, 
became  insolvent;  the  partner  executing  the  individual  mortgage  had  not 
contributed  his  full  share  to  the  firm  capital,  and  was  personally  insol- 
vent; the  other  members  had  contributed  their  full  share,  and  were 
personally  solvent.  The  holder  of  the  two  first  mentioned  mortgages 
commenced  a  foreclosure,  claiming  for  the  second  of  them  a  priority  over 
the  individual  mortgage,  although  the  latter  was  prior  in  time.  The 
^Ivent  partners  answered,  and  also  claimed  that  the  two  mortgages, 
executed  by  all  the  partners  were  entitled  to  be  first  satisfied,  and  that 
the  individual  mortgage  was  a  lien  on  only  one-fourth  (the  insolvent 
partner's  interest)  in  the  surplus.  The  insolvent  did  not  appear,  but  the 
holder  of  the  mortgage,  made  by  him,  claUned  that  his  mortgage  was  a 
valid  lien  as  of  the  time  of  its  execution,  and  Judgment  having  gone 
against  him,  afler  a  trial,  he  appealed,  but  did  not  give  notice  of  appeal 
to  the  partners  who  had  answered,  and  in  substantial  accordance  with 
whose  answer  judgment  had  been  entered. — Uddy  that  the  partners 
answering  had  an  interest  adverse  to  the  appellant  in  sustaining  the 
Judgment,  and  were  necessary  parties  to  the  appeal ;  tliat  In  case  the 
judgment  should  be  reversed,  the  parties  not  before  the  court  would  not 
be  bound  by  the  reversal,  and  plain tiff'*s  right  might  be  prejudiced 
thereby,  and  he  had,  therefore,  a  right  to  take  the  objection ;  and  hat  it 
was  too  late  to  make  the  other  defendants  parties,  and  the  appeal  should 
be  dismissed. 
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Appeal  on  the  part  of  George  W.  Phelps  from  a  judgment 
entered  on  the  report  of  a  referee. 

The  action  was  brought  to  foreclose  a  mortgage  upon  the 
lands  and  premises  described  in  the  complaint,  executed  to 
Jacob  M.  Cook,  by  the  defendants,  Charles  G.  Kenyon,  Peter 
Mumford,  John  P.  Shumway,  and  John  S.  Kenyon,  bearing 
date  the  11th  day  of  May,  1866,  described  in  the  first  count 
of  the  complaint.  And  also  to  foreclose  a  mortgage  executed 
to  Cook  by  the  same  defendants  upon  the  same  premises^  and 
bearing  date  the  29th  day  of  February,  1868,  described  in  the 
second  count. 

George  W.  Phelps  was  made  a  defendant  in  the  action,  as 
holder  of  a  mortgage,  upon  an  nndivided  one-fourth  of  the 
said  premises^  to  secure  the  sum  of  $3,500,  executed  to  him 
by  the  defendant,  John  P.  Shumway,  and  bearing  date 
October  1, 1867 ;  and  the  plaintiff  claimed  that  the  secoild 
mortgage  to  Cook  should  be  declared  an  incumbrance  on  the 
whole  of  the  said  premises,  in  preference  to  the  mortgage  of 
Phelps,  and  that  both  of  Cook's  mortgages  should  be  paid 
out  of  the  avails  of  the  mortgaged  premises,  in  preference  to 
the  mortgage  of  Phelps. 

Phelps  appeared  by  his  attorneys  and  answered  separately ; 
setting  up  his  mortgage  as  valid  and  subsisting,  and  as  a 
prior  incumbrance  to  the  eecoud  mortgage  executed  to  Cook. 

Charles  G.  Kenyon,  Peter  Mumford,  and  John  S.  Kenyon 
appeared  by  another  attorney,  and  answered,  and  in  their 
answer  claimed,  not  only  that  the  second  mortgage  executed 
to  Cook  should  be  preferred  to  the  mortgage  held  by  Phelps^ 
but  that  Phelps'  mortgage  was  equitably  only  a  lien  ai^d 
incumbrance  upon  one-fourth  part  of  any  residue,  which 
might  romain  after  paying  the  mortgages  executed  to  Cook, 
a  mortgage  on  the  same  premises,  executed  by  Peter  Mum- 
ford, John  P.  Shumway  and  John  S.  Kenyon,  to  Charles  G. 
Kenyon,  and  the  liquidation  of  the  partnership  affairs  of  the 
said  Cliarles  G.  Kenyon,  Peter  Mimiford,  John  P.  Shnmway 
and  John  S.  Kenyon.    John  P.  Shumway  did  not  appear. 

The  issues  in  the  action  were  tried  before  a  referee,  and  the 
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pleadings  aathorized  tbo  proofe  which  were  giveo,  and  tho 
facts  found  by  him,  and  the  prooffi  also  supported  the  find- 
ings of  faet  whidi  he  reported. 

He  found  that  on  or  prior  to  th^  11th  day  of  May,  1306, 
the  premises  described  in  the  several  mortgages  mentioned  in 
the  pleadings  were  owned  by  Jacob  M.  Cook  and  Charles  G. 
Kenyon,  and  had  been  occupied  by  them  as  a  di^illeiy,  Jacob 
H.  Cook  being  seized  in  fee  of  the  one  equal  undivided  third 
part  thereof  and  Charles  Q.  Kenyon  of  the  undivided  two- 
thirds  thereof. 

The  defendants,  Charles  G.  Kenyon,  John  S.  Kenyon,  his 
«on,  John  P.Shumway  and  Peter  Mumford,  prior  to  the  11th 
day  of  May,  1866,  agreed  by  parol  to  purchase  said  real  estate 
fuid  put  it  into  a  paper  mill  manufactory,  and  run  and  occupy 
the  same  as  copartners,  under  the  name,  style  and  firm  of 
Charles  G.  Kenyon  &  Co«,  each  to  contribute  $4,000,  of 
\7hich  $10,000  was  to  be  invested  iu  the  purdiase  of  the  real 
estate,  and  the  balance  to  be  used  to  improve  the  same  and 
put  in  the  necessary  machinery  for  engaging  in  the  business 
of  manufacturing  paper. 

In  order  to  carry  out  such  agreement  the  copartners  pur- 
chased out  Jacob  M.  Cook's  interest  in  said  real  estate  for  the 
sum  of  $3,333.33.  Cook  and  his  wife,  on  the  lltfa  of  May, 
1866,  executed  to  the  said  copartners  a  deed  of  his  interest  in 
the  premises,  in  their  individual  names,  as  tenants  in  com- 
mon, and  they  in  their  individual  names,  on  the  same  day, 
and  to  secure  to  him  the  purchase  price,  executed  to  him 
their  mortgage,  to  secure  the  s^d  sum  of  $3,333.83,  together 
with  their  bond  for  the  payment  of  the  same,  which  mortgage 
was  acknowledged  and  duly  recorded  on  the  11th  day  of 
January,  1867. 

In  order  to  carry  out  the  said  agreement  Charles  G.  Ken- 
yon, on  the  said  11th  day  of  May,  1866,  together  with  his 
wife,  conveyed  by  warranty  deed  to  John  S.  Kenyon,  John 
P.  Shumway  and  Pet^jr  Mumford  an  equal  undivided  half  of 
the  said  premises  for  the  price  and  considerat  on  of  $0,666.67, 
of  which  Charles  G.  Kenyon  donated  to  nis  son,  John  S. 
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Kenyan,  the  sum  of  $4,000  and  for  his  eontribution  of  |f4,000, 
to  make  up  the  capital  sum  of  $61,000  which  tlie  parties  agreed 
to  contribute  and  invest  in  tlie  copartnerahip  business. 

The  balance  of  the  consideration,  $2,266.67,  was  secured  to 
be  paid  to  Charles  G.  Kenjon  by  the  bond  and  mortage  of 
John  S.  Kenyon,  John  P.  8hnmway  and  Peter  Mumlbrd, 
which  remained  wliolly  due  and  unpaid,  and  a  lien  ou  the 
premises,  and  was  acknowledged  and  duly  recorded  May  14, 
1866. 

The  copartners  immediately  entered  into  the  possession  of 
the  real  estate  as  copartners,  and  improyed  die  same  by  the 
expenditure  of  large  sums  of  money  for  sach  purpose,  and  to 
put  in  the  necessary  machinery  for  manufacturing  paper^  and 
moneys  were  borrowed  in  the  name  of  the  firm  for  that  pur- 
pose, and  books  kept  in  the  name  of  the  firm,  showing  the 
same,  and  the  necessary  expenditures  for  improvements,  and 
the  expense  of  procuring  the  necessary  machinery,  and  the 
firm  commenced  to  manufacture  paper  and  sell  the  same  as 
early  as  January,  1867. 

Jn  the  course  of  the  year  1S67,  the  firm,  in  the  firm  name, 
borrowed  money  of  Jacob  M.  Cook  to  improve  said  premises, 
and  convert  the  same  into  a  manufactory  of  paper,  with  an 
understanding  that  the  same  was  to  be  secured  by  a  mortgage 
vpon  the  premises.  The  fact  that  money  was  borrowed  of 
bim,  on  account  of  the  copartnership,  appeared  by  the  books 
kept  in  the  ofiice  of  the  company,  to  which  all  parties  had 
aecess,  and  must  have  come  to  the  knowledge  of  all  of  the 
partners. 

These  loans  from  Cook  to  the  company  began  as  early  as 
August  8th,  1867,  and  continued  to  November  5th,  1867, 
and  on  the  latter  day  amounted,  with  interest,  to  the  snm 
of  $8,496.43. 

Cook  then  agreed  to  loan  them  a  further  sum,  upon  the 
same  understanding,  and,  on  the  2M;h  day  of  Februaiyf 
Charles  O.  Kenyon,  John  S.  Kenyon,  Peter  Mumford  and 
John  P.  Shnmway  executed  their  mortgage  upon  the  whole 
of  said  premises  to  secure  to  him  the  payment  of  the  sum  of 
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$16,772.30,  together  with  their  bond  executed  to  him  accom- 
panying the  mortgage  to  secure  the  said  sum,  which  mortgage 
was  acknowledged  and  duly  recorded  on  the  4th  day  of  March, 
1868 ;  Cook  having  assumed,  and  taken  up  and  paid,  and 
assumed  to  pay  the  further  sum  of  §8,496.43,  then  due 
from  the  said  copartnersliip  to  the  First  National  Bank 
of  Baldwinsville,  and  for  which  the  bank  had  held  the  paper 
of  the  firm,  given  for  loans  to  raise  money  to  be  expended  in 
improvements  upon  the  premises,  and  which  had  been  running 
a  year  or  more,  and  renewed* from  time  to  time. 

The  copartners,  in  the  course  of  the  summer,  fall  and 
winter  of  1867,  and  up  to  the  time  of  giving  the  second 
mortgage  to  Cook,  contributed  to  the  jiurchase  of  the  said 
real  estate,  improvements  and  machinery,  &c.,  as  follows: 
Peter  Mumford,  the  sum  of  $4,400.37;  John  P.  Shumway, 
the  sum  of  $3,834.14  ;  Charles  G.  Kenyon,  in  advances, 
$11,931.47,  and  in  real  estate,  $2,500;  and  John  S.  Kenj'on, 
by  donation  of  his  father's,  in  real  estate,  $4,000. 

In  addition  to  these  sums  the  firm  had  borrowed  the  sum 
of  about  $16,000,  wliich  was  applied  to  improve  the  premises 
and  cstablisli  the  paper  manufactory  thereon. 

What  the  company  had  not  borrowed  of  Jacob  M.  Cook  at 
that  time,  they  had  before  that  time  borrowed  of  the  First 
National  Bank  of  Baldwinsville,  in  anticipation  of  a  loan 
from  Cook,  and  which  he  offered  and  assumed  to  pay,  and 
did  pay  at  the  time  he  took  the  second  mortgage,  and  the 
true  sum  which  the  company  owed  him  at  the  time  of  the 
execution  of  the  mortgage  is  stated  in  the  same. 

It  did  not  appear  by  the  evidence,  what  were  the  true 
sums  severally  contributed  by  tlie  several  partners,  which 
remained  unpaid  and  unsatisfied,  although  it  did  appear  that 
Charles  G.  Kenyon  was  largely  in  advance  of  the  others,  and 
that  upon  the  dissolution  of  the  firm,  on  the  settlement  of 
the  copartnership  debts,  the  company  would  owe  him  several 
thousand  dollars,  to  be  paid  out  of  the  partnership  property, 
and  effects  before  anything  could  be  divided  among  the 
partners.    It  was  also  proved  and  found  thit  t)  e  copartner- 
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fghip  was  insolvent,  and  thattbere  was  not  property  enough, 
including  tbe  real  estate,  to  pay  the  copartnership  debts,  and 
that  npon  a  settlenaent  of  the  copartnership  debts,  nothing 
would  remain  to  be  distributed  to  the  copartners. 

It  was  also  found  tliat  tlie  mortgage  of  John  P.  Shumway 
to  the  defendant,  George  W.  PJielps,  was  made  and  executed 
on  the  day  it  bears  date  (October  1st,  1867),  to  secure  the 
individual  debt  of  Shumway  to  Phelps,  to  the  amount  of 
$2,450,  made  up  as  follows : 

June  1st,  1867,  Phelps  loaned  to  Shumway  tlie  sum  of 
$1,000;  April  1st,  1867,  the  sum- of  $450,  and  a  prior 
indebtedness  to  Phelps  and  Mrs.  Shumway  of  $1,000. 

When  he  applied  to  Phelps  for  the  first  two  loans,  he 
informed  him  that  he  wanted  the  money  to  aid  him  in  pay- 
ing up  his  proportion  of  the  moneys  he  had  agreed  to 
advance  toward  the  purchase  of  the  property  in  question  and 
improvements  thereon,  and  told  him  who  were  the  members 
of  the  firm  of  Charles  G.  Kenyon  &  Co.,  and  who  owned  the 
property. 

On  the  first  day  of  October,  1867,  Shumway  applied  to 
Phelps  for  more  money,  and  he  declined  to  advance  him 
more  without  security,  and  Shumway  then  proposed  to  give 
him  a  mortgage  on  his  interest  in  the  real  estate,  occupied  at 
the  time  by  the  firm  of  Charles  G.  Kenyon  &  Co.,  for  a 
paper  manufactory,  and  known  to  Phelps  to  bo  in  the  actual 
occupation  of  said  firm  at  the  time.  Phelps  also  required 
Shumway  to  secure  by  the  same  mortgage,  what  he  owed  his 
mother,  a  widow  woman  (the  sister  of  Phelps),  for  provisions 
and  money  had  of  her  by  Shumway,  including  a  small  sura' 
which  he  owed  Phelps  for  provisions,  &c.,  and  the  same 
was  then  agreed  upon  to  amount  to  the  sum  of  $1,000,  as 
above  stated  (and  was  included  in  the  $3,500) ;  although  no 
books  were  furnished,  or  accounts  produced  to  show  what  was 
the  true  amount ;  but  the  same  was  arrived  at  by  estimates, 
made  at  the  time,  and  which  are  not  shown  to  be  incorrect 
in  any  material  particulars.  • 

Phelps  then  not  having  any  more  money  to  advance  at  the 
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time,  proposed  to  take  a  mortgage  for  the  sum  of  $3,500  to 
eecure  the  aforesaid  sums,  amounting  to  about  $2,500,  and 
for  any  future  advance  wliich  be  might  make  not  exceeding 
the  face  of  said  mortgage. 

On  the  same  day  (the  1st  daj  of  October,  1867),  Shumway 
with  his  wife  executed  the  said  mortgage,  and  aeknowledged 
the  same  before  Fred.  A.  Marvin,  notary  public;  but  the- 
certificate  of  acknowledgment  stated  tliat  tlie  parties  appeared 
before  him  and  made  said  acknowledgment  on  the  1st  day  of 
October,  1866. 

On  the  80th  day  of  December^  1867,  the  mortgage  was 
delivered  to  the  clerk  of  Onondaga  county  at  his  office,  in 
Syracuse,  for  record,  and  was  with  him  recorded  that  day  in 
Book  of  Mortgages,  Ko.  124,  page  142. 

Jacob  M.  Gook^  when  he  received  his  mortgage,  had  no 
actual  knowledge  or  information  of  the  mortgage  from  Shum- 
way  to  Flielps.  It  did  not  appear  by  the  evidence  what 
advances  the  several  partners  had  made  on  the  said  1st  day 
of  October,  1867 ;  but  it  appeared  that  since  then  one-half  of 
the  debts  against  said  Company,  inclnding  advances  by  the 
parties,  were  incurred  at  that  time  by  said  copartnership  for 
the  improvement  of  the  said  premises  and  the  purchase  of 
machinery. 

It  was  found  that  there  was  due  upon  the  first  mortgage, 
executed  to  Cook  of  principal,  the  sum  of  $3,838.33,  with 
interest  thereon  to  date  of  the  report  $745.16,  making  a  total 
of  $4,078.49.  That  there  was  due  on  the  second  moiigage 
executed  to  Cook  of  principal  the  sum  of  $16,772.30,  with 
interest  thereon  to  the  date  of  the  report  $1,699.73,  making 
of  principal  and  interest  the  sum  of  $18,472.03. 

That  there  was  due  on  the  mortgage  executed  by  John  S. 
Kenyon,  John  P.  Shumway  and  Peter  Mumford  to  Charles 
G.  Konyon  of  principal  the  sum  of  $2,666.67  and  interest  to 
date  of  report  $596.26,  making  in  all  the  sum  of  $3,262.93. 

That  there  was  due  upon  the  mortgage  executed  by  John 
P.  Shumway  and  wife  to  George  W.  Phelps  the  principal 
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gam  of  $2,450,  together  with  interest  thereon  to  date  of  the 
report. 

The  referee  also  found  that  the  amount  of  the  bond  exe- 
cuted to  Cook,  accompanying  his  said  second  mortgage,  could 
be  collected  of  the  mortgagors,  who  were  solvent,  except 
Bhumway. 

That  the  deed  from  Charles  G.  Kenyon  to  John  S.  Kenyon, 
John  P.  Shumway  and  Peter  Mumford  was  to  them  in  their 
individual  names,  and  not  in  their  copartnership  name,  for  an 
undivided  one-half  of  said  premises. 

That  the  defendant  Phelps,  at  the  time  of  taking  hit 
mortgage,  had  no  personal  knowledge  that  money  had  been 
borrowed  of  Cook  by  the  firm  of  Charles  G.  Kenyon  &  Co., 
or  that  a  mortgage  was  to  be  given  him  to  secure  the  same. 
That  at  the  date  of  the  Phelps  mortgage,  October  1, 1867, 
Cook  had  only  advanced  to  the  firm  as  follows:  August. 8, 
1867,  $400 ;  September  21,  1867,  $700,  against  which  there 
was  a  credit  of  thirty  dollars. 

That  the  $1,450  borrowed  by  Shumway  of  Phelps  was  for 
the  purpose  of,  and  was  used  by  Shumway  to  pay  toward 
his  share  of  the  $16,000  capital  stock. 

The  referee  reported  that  the  mortgaged  premises  were  so 
situated  that  they  could  not  be  sold  in  parts,  and  held  that 
the  plaintiff  was  entitled  to  a  foreclosure  and  sale  of  the 
premises  for  the  payment  of  his  two  mortgages,  described  in 
the  fii*st  and  second  counts  of  his  complaint. 

That  said  premises  were  in  equity  to  be  treated  and  regarded 
.  as  copartnership  property. 

That  George  W.  Phelps  was  not  a  honafde  mortgagee,  bo 
as  to  give  him  priority  of  claim  to  the  legal  interest  of  John 
P.  Shumway  in  the  real  estate,  as  against  the  plaintiff  in  this 
action,  in  respect  to  the  mortgage  described  in  the  second 
count  of  his  complaint,  he  having  taken  said  mortgage  against 
Shumway  with  notice  that  said  premises  had  been  purchased  for 
copartnership  purposes,  and  were  improved  and  used  by  them 
for  said  purposes,  and  for  the  reason  that  said  mortgage  was 
given  to  secure  prior  indebtedness ;  and  he  further  held  and 
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decided  that  Cook,  the  mortgagee  in  the  mortgage  d&Hcribcd 
in  the  second  count  of  the  plaintiff's  complaint,  having  no 
actnal  notice  of  the  mortgage  from  Shumway  to  Phelps  when 
he  took  the  same,  was  not  affected  by  constractive  notice  of 
the  mortgage  to  Phelps,  by  reason  of  the  defective  certificate 
of  acknowledgment. 

And  he  directed  judgment  declaring  the  mortgage  de9 
cribed  in  the  second  count  of  the  plaintiff's  complaint,  a  lien 
on  the  said  premises  prior  to  the  lien  of  the  mortgage  from 
Shumway  to  Phelps,  reserving  the  right  of  Phelps  to  establish 
his  mortgage  as  a  lien  upon  the  surplus  money  if  any  should 
remain  after  payment  of  the  plaintiff 's  two  mortgages,  and  the 
said  mortgage  executed  by  John  P.  Shumway,  John  S.  Ken- 
yon  and  Peter  Mnmford  to  Charles  G.  Kenyon,  and  the  costs 
and  expenses  of  this  suit,  and  the  sheriff's  fees,  and  expenses 
in  foreclosure  and  sale  of  the  mortgaged  premises,  reserving 
all  questions  as  to  claims  upon  such  surplus.  He  directed 
the  sale  to  be  made  in  the  usual  manner,  and  after  deducting 
expenses,  &c.,  he  directed  the  proceeds  to  be  applied : 

1st.  To  the  payment  of  the  first  mortgage  to  Cook,  des- 
cribed in  the  first  count. 

2d.  To  the  payment  of  the  said  mortgage  held  by  Charles 
Q.  Kenyon. 

3d.  The  balance,  if  any,  to  the  payment  of  the  whole 
amount  of  the  second  mortgage  executed  to  said  Cook, 
described  in  the  said  second  count  of  the  complaint.  And 
he  ordered  judgment  also  in  case  of  deficiency,  against  the 
mortgagors,  who  are  personally  liable  for  the  same,  in  the 
tisual  form. 

Judgment  was  entered  pursuant  to  the  report. 

The  defendant,  Phelps,  appealed  to  the  General  Term 
^  from  that  part  of  the  decree  and  judgment,  which  decreed 
that  plaintiff^s  mortgage  described  in  the  second  coimt  of  his 
complaint  have  priority  over  defendant's  mortgage  mentioned 
m  said  complaint,  and  to  the  direction  that  it  bo  first  paid 
out  of  the  proceeds  of  the  sale  of  the  mortgaged  property ; 
and  from  all  and  every  part  of  said  decree  and  judgment. 
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affecting  the  defendant's  right  to  have  payment  of  his  mort- 
gage, out  of  the  one-quarter  proceeds  of  the  mortgaged 
premises  prior  to  plaintiff's  said  mortgage."  And  the  notice 
of  such  appeal  was  served  on  the  county  clerk,  and  on  the 
attorneys  for  the  plaintiff,  but  was  not  served  upon  the  attor- 
ney of  either  the  said  Charles  G.  Kenyon,  Peter  Mumford 
or  John  S.  Kenyon. 

J.  C.  Sunty  for  the  appellant 

^rank  Hiscock^  for  the  respondent. 

Present — ^Baook,  Foster,  Mullin  and  Moegan,  JJ, 

By  the  Court — ^Foster,  J,  I  have  examined  with  some 
care,  the  questions  arising  on  the  merits  on  this  appeal,  and 
have  come  to  the  conclusion,  that  the  report  of  the  referee, 
and  judgment  entered  thereon  were  correct. 

I  have  no  doubt  upon  the  facts  proved,  that  from  the  11th 
day  of  May,  1866,  when  the  deeds  of  Cook  and  of  Charles 
G.  Kenyon  were  executed  to  the  parties  composing  the  firm 
of  Charles  G.  Kenyon  &  Co.,  for  the  purposes  of,  and  to  be 
used  for  the  copartnership  business,  and  to  be  paid  for  out  of 
the  joint  fund,  which  the  copartners  were  to  contribute 
toward  its  capital,  that  in  equity,  the  property  conveyed 
became,  and  should  be  regarded  and  treated  as  copartnership 
property,  and  tliat  erections  and  improvements  made  upon 
the  said  real  estate,  thereafter,  for  the  use  of  the  partnership, 
belonged  to  the  copartners  as  such.  And  that  all  debts 
created  by  them  for  any  of  such  purposes,  would  constitute 
an  equitable  claim  and  lien  thereon,  superior  to  any  legal 
lien  or  incumbrance,  which  either  of  the  copartners  could 
place  thereon  in  his  own  name,  for  his  own  individual  debt. 

The  main  question  is,  whether  the  mortgage  of  Cook  fol 
the  $16,772.30,  should  have  priority  over  the  mortgage  of  th« 
defendant,  Phelps,  executed  on  the  first  of  the  preceding 
October. 
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There  is  no  dispate,  but  that  Phelps  knew,  when  he  loaned 
the  first  money  to  Shnmwaj,  that  the  loan  was  to  him  indi- 
Tiduallj)  and  to  enable  him  to  paj  into  the  firm  his  share  of 
its  capital,  or  that  the  copartnership  was  existing,  or  tliat 
the  copartnership  were,  in  the  actual  occupation  of  the  pre- 
>  miscs  as  such,  and  were  using  it  for  their  copartnership  busi- 
ness. 

Nor  is  there  any  doubt  that  nearly  or  quite  all  the  amount 
included  in  that  Cook  mortgage  was  due  from  the  firm  to 
Cook  and  to  the  National  Bank  before  the  mortgage  to 
Phelps  was  e^^ecuted,  and  was  then  entitled  to  priority  upon 
the  whole  partnership  property  as  against  the  loan  made  by 
Phelps  to  Shnmway,  and  therefore  irrespective  of  the  ques- 
tion whether  the  mortgage  to  Phelps  was  so  acknowledged  as 
'  to  entitle  it  to  be  recorded  and  to  constitute  it  notice  to  aU 
others,  I  tliink  Cook  bad  a  right,  at  the  request  of  the 
copartners,  to  assume  and  pay  such  prior  indebtedness. to 
others,  and  succeed  to  all  their  equitable  rights,  as  against  the 
Phelps'  daim,  and  that  a  naortgage  taken  by  him  as  security 
therefor  was  entitled  to  priority  over  the  mortgage  of  Phelps, 
even  though  it  had  been  properly  acknowledged  and  recorded. 

If  I  thought  the  result  of  this  appeal  could  be  made  to 
depend  upon  these  questions,  I  should  examine  them  much 
more  elaborately  than  I  have  done,  and  should  endeavor  to 
analyze  the  authorities  bearing  on  the  questions ;  but  we  are 
met  with  tlie  objection  on  the  part  of  the  plaintiff  that  ibis 
appeal  is  not  properly  brought  by  Phelps ;  that  the  proper 
and  necessary  parties  for  the  determination  of  it  have  not 
been  served  with  notice  of  tlie  appeal  and  are  not  before  us, 
and  that  we  cannot  determine  the  appeal,  or  at  least  we  can- 
not reverse  the  judgment  without  making  Charles  G.  £enyon, 
Pater  Mumford  and  John  S.  Kenyon  parties  to  it,  and  tlie 
conclusions  to  which  I  have  arrived  on  this  question  relieve 
me  from  such  further  examination  of  the  merits  of  the  case. 

Those  three  defendants  appeared  by  their  own  separate 
attorney  ^and  put  in  their  separate  answer,  and  alleged  the 
Qopartnership,  the  purchase  of  the  real  estate  in  question  «s 
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partnersliip  property,  tlio  payment  for  it  so  far  as  it  had  been 
made,  and  for  the  improvement  of  it  with  copartnership  fe^^nds ; 
that  for  gnch  payments  the  copartners  had  made  unequal 
advancements;  that  0.  G.  Kenyon  had  advanced  $12^000, 
John  S.  Kenyon  $4,000,  Peter  Mumford  $4^500,  and  J  6hn  P. 
fihnmway  $3,800 ;  that  such  advancements  had  been  mainly 
before,  and  ail  of  them  without  any  knowledge  of  the  Phelps 
mortgage,  and  made  upon  tlie  faith  and  belief  that  the  pro- 
perty was  chargeable  with  the  payment  of  partnership  debts 
and  the  equalization  of  advances  made  by  the  several  copart^- 
ners  before  they  could  be  charged  with  individual  debts  by 
mortgi^  or  otherwise;  that  tlie  mortgage  to  Phelps  was 
received  by  him,  with  full  knowledge  of  the  facts,  and  that 
they  had  no  knowledge  of  Phelps'  mortgage,  and  they 
claimed  that  the  said  second  mortgage  of  Cook  should  have 
priority  over  that  of  Phelps,  and  also  that  Pltelps*  mortgage 
should  be  adjudged  only  a  lien  on  sueh  interest,  in  the  land 
or  its  proceeds,  as  Shumway  would  have  after  payment' of 
both  of  Cook's  mortgages,  the  mortgage  to  Charles  G.  Ken* 
yon,  the  costs  of  the  foreclosure  suit,  and  the  equalizing  of 
the  said  advances. 

Now,  if  the  decree  in  this  case  is  sustained,  it  is  quite  clear, 
provided  the  real  estate  is  worth  enough  to  pay  the  two* 
Cook  mortgages,  and'  the  mortgage  to  Charles  G.  Eenyon, 
that  these  three  defendants  will  be  absolved'from  all  liability, 
on  that  part  of  the  decree,  whidi  holdd  them  liable  on  the 
bond  for  any  deficiency,  or  they  will  remain  liable  only  for- 
such  deficiency  thereon,  as  may  remain  after  exhausting  the 
whole  real  estate  toward  their  discharge ;  and,  in  case  there 
is  a  surplus  after  paying  the  three  mortgages  to  Cook  and 
Eenyon,  the  question  whether  their  equitable  rights  aa 
copartners,  to  an  equalization  is,  or  is  not,  to  be  preferred  to 
the  claim  of  Phelps  under  his  mortgage,  remains  open  and  to 
bo  determined  in  the  ordinary  way. 

On  tlie  contrary,  if  upon  the  merits,  we  should  decide  that 
the  Phelps  mortgage  has  priority  over  the  second  mortgage 
of  Cook,  and  if  there  should  be  a  deficiency,  arising  from  the 


118     CASES  IN  THE  SUPREME  COURT    [Dec., 


Hiscockf  Phelps. 


sale  of  the  premises,  in  discharging  the  costs  and  paying  the 
four  mortgages,  these  defendants  would  be  liable  on  their 
bond,  under  the  decree,  to  a  greater  amount  than  they  now 
are,  equal  to  the  whole  amount  found  to  be  due  on  Phelps' 
mortgage ;  and  even  if  the  fund  were  sufficient  to  discharge 
all  the  mortgages,  they  would  be  foreclosed  from  setting  up. 
their  equitable  claims  as  copartners  in  preference  to  it.  They 
arC)  indeed,  the  only  persons  who  have  a  real  pecuniary 
interest  in  sustaining  this  decree,  for  they  are  the  only 
obligorA  who  are  responsible,  and,  being  entirely  able  to  pay,, 
as  the  findings  in  the  case  show,  it  is  not  very  important  to 
the  plaintiff  that  he  succeed  in  obtaining  the  preference  for 
his  second  mortgage ;  for  all  deficiency  arising  from  the  sale 
of  the  real  estate,  must  be  made  up  by  these  three  defendants, 
provided  the  question  be  so  determined,  as  not  to  discharge 
their  personal  liability.  ' 

The  Code  (section  327)  provides  that:  "An  appeal  must, 
be  made  by  the  service  of  a  notice  in  writing  on  the  adverse 
party,  and  on  the  clerk  with  whom  the  judgment,  or  order, 
appealed  from  is  entered ;  stating  the  appeal  from  the  same, 
or  some  specified  part  thereof." 

This  does  not  mean  that  a  defendant  appealing  shall  give 
notice  only  to  the  plaintiff  or  plaintiffs ;  or  that  a  plaintiff 
appealing,  shall  give  notice  only  to  the  defendant  or  defend- 
ants ;  but  its  intendment  and  requirement  is,  that  the  notice 
shall  be  served  on  all  parties  whose  interests  are  adverse  to 
the  party  appealing. 

The  rule  of  the  former  Court  of  Chancery  required  that 
a  notice  of  the  appeal  should  be  served  on  the  solicitor 
of  the  "adveree  party,"  and  under  this  it  was  held  that 
the  notice  must  be  served  on  the  solicitors  of  the  several 
parties  whose  interests  as  to  such  appeal  are  adverse  to 
the  appellant.  (1  Barbour's  Chancery  Practice,  400.)  In 
Potter  V.  Baker  (4  Paige,  290),  it  was  held  that,  upon  an 
appeal  from  a  vice-chanotHor  to  the  chancellor,  the  appellant 
must,  within  the  time  for  appealing,  serve  a  notice  of  the 
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appeal  upon  the  solicitors  of  the  several  parties  whose  inte- 
rests as  to  such  appeal  are  adverse  to  that  of  the  appellant. 

And  in  Thxmvpion  v.  EUsworHi  (1  Barbour's  Chancery  Bep.| 
624)«  where  the  qnestion  was  as  to  what  parties  the  appellant 
was  to  execute  a  bond  or  bonds  on  his  appeal,  the  chancellor, 
at  page  627,  said :  '^  The  adverse  party,  within  the  intent  and 
meaning  of  the  eightieth  section,  and  of  the  (then)  116th  rule 
of  this  court,  means  the  party  whose  interest  in  relation  to 
the  subject  of  the  appeal  is  in  conflict  with  the  reversal  of  the 
order  or  decree  appealed  from,  or  the  modification  sought  for 
by  the  appeal."  He  further  decided  that  where  two  or  more 
of  the  parties  have  a  common  interest  in  resisting  the  reversal 
of  the  decree,  a  joint  bond  as  to  them  was  sufficient;  but 
where  tliere  are  respondents  having  distinct  and  conflicting 
interests  in  relation  to  the  object  sought  for  by  the  appeal^ 
that  separate  bonds  should  be  given  to  render  the  appeal 
effectual. 

So,  under  the  Code,  in  an  action  brought  by  executors  for 
the  construction  of  a  will  of  the  testator,  where  several  heirs 
and  devisees  claiming  under  the  will  are  made  defendants, 
and  a  decree  or  judgment  of  the  court  is  pronounced,  allow* 
ing  tlie  claims  of  some  of  the  defendants  as  against  the  others, 
it  was  held  that  the  latter  defendants  on  bringing  an  appeal 
from  the  judgment,  in  order  to  effect'their  appeal,  must  not 
only  serve  their  notice  of  appeal  and  other  papers  upon  the 
plaintiffs,  but  also  upon  the  defendants  who  have  established 
their  claims  under  the  will,  as  these  defendants  are  the 
adverse  party  within  the  meaning  of  the  Code.  {Cotes  t, 
Carrol^  28  Howard's  Pr.  Eep.,  436.) 

That  case  is  in  precise  analogy  with  the  one  before  us,  and, 
to  the  extent  above  stated,  the  court  was  unanimous  in  its 
decision.  A  majority  of  that  court  held  that  it  was  too  lata 
to  perfect  the  appeal  by  serving  notice  upon  the  defendants 
not  already  made  parties  to  it,  and  struck  the  cause  from  the 
calendar  as  to  them,  and  refused  toliear  the  appeal  as  to  any 
of  the  matters  affecting  their  interests. 

The  other  justice  of  that  court  dissented  from  the  latter  part 
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of  the  decision,  and  held  the  appeal  having*  been  brought  and 
notice  given  in  good  faith  that  the  appellants  under  the  second 
gtibdivision  of  section  327  of  the  Code  ought  to  bo  allowed  to 
Mrve  notice  of  the  appeal  and  copy  of  the  case  and  exceptions' 
on  those  other  defendants,  &c.,  and  thus  perfect  their  appeal. 

I  have  said  that  Charles  G.  Kenyon,  John  S.  Kcnyon  and 
Peter  Mumford  are  the  persons  most  interested  in  upholding' 
the  decree  made  in  this  action ;  but  the  plaintiff  is  more  than 
nominally  interested,  because  if  a  new  trial  should  be  granted 
and  the  judgment  should  be  set  aside,  as  against  all  the  par- 
tieis,  he  is  interested  to  the  whole  amount  of  the  mortgage  of 
Phelps,  because  before  tlie  suit  should  be  finally  terminated 
the  three  defendants  might  not  be  aole  to  respond  for  any 
deficiency ;  and  he  is  interested  in  requiring  that  a  decision 
diould  not  be  made  against  him  unless  it  shall  at  th6  same 
time  be  effectual  also  against  him. 

I  have  no  doubt,  therefore,  that  we  cannot  decide  this 
appeal  in  favor  of  the  defendant  while  the  three  defendants 
who  appeared  in  the  action  are  not  parties  to  it,  and  I  have 
very  little  doubt  that  it  is  too  late  now  to  make  them  parties, 
imd  I  think  the  appeal  should  be  dismissed  with  cost^ 

All  concur  and  judgment  of  dismissal  ordered. 


Benjajcn  N.  Huntington,  President,  &c.,  v.  Tiikodobb  P. 
Ballou,  impleaded  with  Joseph  A.  Shearman. 

(Qenbral  TEiuf,  Fifth  District,  Decembeb,  1869.) 

The  maker  of  a  promissory  note,  over  due,  who  owed  the  plaintifT,  the 
indorsee  and  holder  thereof,  scYcral  other  distinct  debts,  paid  him  % 
gross  sum  and  took  a  receipt  appropriating  the  payment,  in  part,  to 
interest  diie  on  the  note,  and  reciting  that  the  sum  so  appropriated  had 
l)een  received  from  and  paid  by  B.,  who  was  an  accommodation  indorser 
of  the  note  without  consideration,  per  hand  of  S.  (the  maker).  The  monqr 
had,  in  fact,  been  paid  without'  B.*8  authority  or  knowledge,  liut  the 
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plaintiff  showed  bim  the  receipt,  and  he  thereupon  examined  it  and 
expressed  hk  approral.— ^«2(f,  tliat  the  payment  took  th6  case  out  of  tho 
statute  of  limitationa  ai  to  such  indorser. 

HonoN  for  a  new  trial  on  a  case,  and  exceptions  taken  at  a 
Circuit  Oourti  on  a  verdict  for  the  plaintiff,  and  ordered  to 
be  heard  in  the  first  instance  at  the  General  Term. 

The  action  was  commenced  against  Shearman,  on  the  10th 
day  of  Jnly,  1865,  as  maker  of  three  promissory  notes,  and 
against  BaUou  on  tlie  11th  day  of  July,  1865,  as  indorser  of 
the  notes. 

Shearman  did  not  appear,  and  Ballon  in  his  answer  set  up 
that  he  was  accommodation  indorser  of  Shearman  on  each  of 
the  notes,  and  that  the  notes  had  been  past  due  more  than 
six  years  before  the  commencement  of  the  action,  and  were 
barred  by  the  statute  of  limitations. 

Tlie  issues  were  tried  at  a  Circuit  Court,  held  in  the  county 
of  Oneida,  before  his  honor  Justice  Mobgan  and  a  jury,  and 
a  verdict  was  rendered  for  the  plaintiff^  on  the  notes,  includ- 
ing interest,  to  the  amount  of  $6,061.87,  w;hich  Ballon  moved 
to  set  aside. 

The  material  fistcts  are  stated  in  the  opinion. 

C/iarles  S.  Dodlitile^  for  the  plaintiff. 

F.  Keman^  for  the  defendant. 

Present — ^Fosteb,  Mullin  and  Mobgan,  J  J. 

By  the  Court — Fosteb,  P.  J.  The  execution  of  the  notes 
was  admitted  by  the  pleadings,  and  that  Benjamin  N.  Hunt- 
ington, the  plaintiff,  was  the  president  of  the  Bank  of  Utica^ 
a  bank  duly  incorporated  under  the  laws  of  this  State,  and  tho 
plaintiff's  counsel  read  the  notes  in  evidence,  made  by  the 
defendant,  J.  A.  Shearman,  and  indorsed  by  Sarah  Shearman 
and  also  by  the  defendant,  Theodore  P.  Ballon,  of  which 
notes  the  following  are  copies : 

Lansing — ^Vol.  IL        16 
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$500.  UncA,  June  16^A,  1858. 

Three  months  after  date,  I  promise  to  pay  to  the  order  of 

Mrs.  Sarah  Shearman,  at  the  Bank  of  Utica,  live  hundred 

dollars,  value  received. 

J.  A.  SHEARMAN; 

$1,500.  Utica,  Septmnber  17M,  1858. 

Three  months  after  date,  I  promise  to  pay  to  the  order  of 

Mrs.  Sarali  Shearman,  at  the  Bank  of  Utica,  fifteen  hundred 

dollars,  value  received. 

J.  A.  SHEARMAN. 

$2,000.  Utioa,  October  hth,  1858. 

Tliree  months  after  date,  I  promise  to  pay  to  the  order  of 

Mrs.  Sarah  Shearman,  at  the  Bank  of  Utica,  two  thousand 

dollara,  value  received. 

J.  A.  SHEARMAN. 

And  the  proof  showed  that  Balloii  was  the  accommodation 
indorser  of  Shearman,  and  that  he  indorsed  the  notes  without 
any  consideration  received  by  him  therefor. 

On  the  26th  of  July,  1859,  Sheai'man,  without  any  request 
to  do  so  from  Ballon,  and  without  any  assent  thereto,  or 
knowledge  thereof  by  him,  paid  with  his  own  funds,  on  tliose 
and  other  demands,  which  the  bank  held  against  him,  to  the 
cashier  thereof,  P.  V.  Rogers,  the  sum  of  $1,145.80,  for 
interest  due  thereon,  and  took  from  the  cashier  a  statement 
and  receipt,  a  copy  of  wliicli  was  read  in  evidence  as  follows: 

"  Interest  on  J.  A.  Shearman's  Debt. 

Higham  &  Co.,  note  due  Nov.  17, 1857  .     $300  00 

Interest  on  same  to  July  1,  1859 $34  00 

Higham  &  Co.,  note  due  Oct.  21, 1857. .       250  00 

Interest  on  same  to  July  1st,  1859 34  60 

Dorastus  Kellogg,  due  Oct.  13,  1857 717  00 

Interest  on  same  to  July  1, 1859 86  00 

Dorastus  Kellogg,  due  January  7, 1858  .       807  00 

Interest  on  same  to  July  1, 1859 83  80 

Carried  forward, $238  40 
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Brought  forward, $238  40 

Utica  Lock  Company,  due  Dec.  4, 1857  .     $312  48 

Intereel  on  same  to  July  1, 1859 34  38 

Chatfield  Pt.,  due  Nov.  27, 1857 1,057  64 

Intere6t  on  same  to  July  1, 1859 118  09 

Same,  due  Nov.  9, 1857 1,475  24 

Interest  on  same  to  July  1, 1859 169  70 

Same,  duo  Oct  11,  1857 1,470  81 

Interest  on  same  to  July  1, 1859 176  66 

J.  A.  Shearman's  note,  due  Sept.  18, 1858       500  00 

Interest  on  same  to  July  1, 1859 27  50 

Same,  due  Nov.  10, 1858 1,000  00 

Interest  on  same  to  July  1, 1859 44  67 

Same,  due  Sept.  21, 1858 800  00 

Interest  on  same  to  July  1, 1859 43  53 

Same,  due  July  20, 1858 800  00 

Interest  on  same  to  Julv  1, 1859 52  86 

Same,  due  Dec.  9, 1858 3,000  00 

Interest  on  same  to  July  1, 1859, 117  66 

Same,  due  Dec.  20, 1858 1,500  00 

Interest  on  same  to  July  1, 1859 85  38 

Same,  due  January  8,  1859 2,000  00 

Interest  on  same  to  July  1, 1859 66  77 

$1,145  80 

"  Received,  July  26, 1859,  of  T.  P.  Ballon,  per  hand  of  J.  A. 
Shearman,  for  interest  due  July  1, 1859,  to  this  bank,  from 
J.  A  Shearman,  as  per  above  statement,  $1,145.80,  which 
amounts  respectively  stated  above,  so  paid  by  said  Ballon  as 
aforesaid,  are  hereby  transferred  as  claims  against  the  paities: 
to  the  several  notes,  on  the  notes  and  papers  refeiTed  to,  sub- 
ject to  the  claims  of  the  Bank  of  Utica,  for  principal  and 
interest  from  July  1, 1859,  on  the  said  notes,  claims,  demands: 
or  judgments,  intended  to  be  represented  by  the  foregoing 
statement. 

P.  V.  ROGERS,  Ca8hie^\'' 
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Kogers  testified  that  the  statement  was  made  out,  and  the 
receipt  executed  in  the  form  in  which  it  appeared,  at  the 
request  of  Shearman;  Shearman,  wlio  was  a  witness  for  the 
defendant,  testified  that  he  did  not  make  sueh  request;  but 
that  Rogers,  if  he  ever  executed  such  a  receipt,  drew  it 
according  to  his  own  notion,  without  atiy  suggestion  ftom 
him,  and  without  any  direction  from  him,  to  have  it  so 
drawn ;  and,  that  if  he  ever- took  sueh  a  receipt  fVom  Eogers, 
he  never  showed  it  to  Ballon,  or  talked  with  him  about  it. 

Sogers  further  testified,  **  I  showed  this  copy  of  the  state^ 
nfent  and  receipt  to  Ballon,  August'  29, 1859,  at  my  desk  at 
the  bank;  T  showed  it  to  him,  and  stated  to  him,  I  had 
given  such  a  receipt  as  that,  and  asked  him  to  examine  it* 
he  did,  and  said  it  was  all  right."  On  his  cross-examination, 
he  also  testified  that  he  showed  the  paper  to  Ballon ;  that 
'^he  examined  it;  lie  took  it  and  looked  at  it;  his  name  does 
not  appear  in  the  statement ;  I  think  I  remember  his  tossing 
the  paper  back  and  saying  ^^  that  was  all  right."  Ballon 
testifiefd  that  he  did  not,  to  his  recollection,  see  any  snch 
statement  and  receipt  at  any  time  before  the  trial;  that 
Shearman  did  not  at  any  time  show  him  any  such  receipt,  or 
converse  about  it ;  and  to  his  recollection,  no  snch  receipt 
was  shown  to  him- by  Kogers;  and  that  he  had  no  i^olleo- 
tion  of  having  any  such  conversation  with  Sogers  about  it, 
as  Kogers  had  stated.  Kogers  farther  stated,  that  after  he 
had  shown  the  copy  of  statement  and  receipt  to  Ballon,  and 
he  had  said  it  Whs  all  right,  tliat  he,  Kogers,  then  made  a 
memorandum  thereon  as  follows:  "T.  P.  B.,  August'  29^ 
1859,  O.  K." 

This  conflict  of  testimony  the  jury  have  determined,  by 
their  verdict,  according  to  the  testimony  of  Kogers,  and  hav6 
thereby  found  that  the  statement  atld  receipt  were  drawn 
pursuant  to  the  directions  of  Shearman,  and  were,  on  the 
29th  of  August,  1859,  shown  to  Ballon,  and  examined  by 
him  and  returned  with  his  answer  that  it  was  all  rights 
Testimony  was  also  given  to  show  that  Shearman,  on  the 
December  and  July  following,  made  payments  of  interest 
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on  the  notes ;  but  those  payments  M'^cre  not  allowed  in  evi- 
dence against  Ballon,  for  the  want  of  proof  to  connect  any 
agency  on  his  part  with  tliem. 

And  the  principal  question,  therefore,  is  whether  the  evi« 
dence  above  given,  warranted  the  jury  in  finding  that  Ballon 
adopted  die  payment  made  by  Shearman,  on  the  26th  of 
July,  1859,  and  whether  such  adoption  amounted  to  a  pay- 
ment by  Ballou,  within  the  meaning  of  tlie  statute,  in  refer- 
ence to  the  limitations  of  actions. 
In  order  to  avoid  the  operation  of  the  statute  of  limitations 

.  upon  a  demand  which  has  been  due  for  more  than  six  years, 
before  the  commencement  of  the  action,  there  must  have 

.  been  an  acknowledgment  or  promise  in  writing,  signed  by 
the  party  to  be  charged  therewith,  or  a  payment  by  him  of 
principal  or  interest  must  be  proved. 
It  is  well  settled  that  a  payment  by  one  party,  liable  on 

•  a  demand,  whether  maker  or  indorser,  is  not  such  payment 
as  will  make  another  party  liable,  and  therefore  the  payment 
by  Shearman,  as  such  does,  not  help  the  plaintiff  in  this 

.  action ;  and  unless,  under  the  facts  found  by  the  jury,  it  is 
established  that  as  between  Ballou  and  tlie  plaintiff',  the  pay- 
ment was  made  by  Ballon,  the  plaintiff  was  not  entitled  to  a 
verdict  against  him. 

It  is  not  necessary  that  the  act  of  such  payment  should  bo 
proved.  It  would  doubtless  be  sufficient,  to  prove  the  pay- 
ment by  the  oral  confession  of  the  person  sought  to  be 
charged  that  he  had  made  it ;  and  although  the  facts  proved 
in  this  case  to  establish  the  payment  by  Ballou  are  different 
from  those  of  any  other  which  has  come  to  my  knowledge,  it 
seems  clear  to  me  that  Ballou,  by  what  took  place  between  liim 
and  Rogers,  as  the  jury  liave  found,  adopted  the  payment  made 
by  Shearman  as  his  own  and  became  entitled,  as  between 

•  him  and  the  other  parties  liable  on  the  notes,  to  the  benefits 
secured  to  him  by  the  receipt,  and,  as  to  the  plaintiff, 
assumed  the  legal  liabilities  consequent  upon  such  payment  to 

.  the  same  extent  as  if  it  had  been  actually  made  by  him. 
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{Cofnmeroial  Bank  of  Buffalo  v.  Warren^  15  N.  Y.,  577, 
680,  582.) 

These  acts  of  his  took  place  in  the  presence  of,  and  with 
the  cashier  of  the  plaintiff,  and  the  plaintiff  had  thereafter 
the  right  to  consider  Ballon  as  the  actnal  payer  of  the  interest, 
and  to  rely  npon  snch  payment  as  against  him,  and  I  think 
Ballon  conld  not  afterward  repudiate  snch  payment  or  claim 
that  it  was  not  made  for  him. 

Eogers  had  the  right  thei*eaft;er  to  suppose  that  the  pay- 
ment made  by  Shearman  was  so  made  with  the  full  under- 
standing and  arrangement  that  it  should  be  so  made  for  him 
(Ballon) ;  and  it  is  too  late  when,  without  such  payment,  tiio 
debt  would  be  barred,  to  set  up  that  his  acts,  which  induced 
the  plaintiff  to  delay  the  commencement  of  the  action,  did 
not  amount  to  an  admission  of  payment  by  him. 

On  the  trial  two  deeds  for  tlie  transfer  of  real  estate  were 
given  in  evidence  by  the  plaintiff  against  the  objection  and 
exception  of  Ballou.  I  do  not  think  that  the  court  committed 
any  error  in  receiving  them  in  evidence.  They  were  intended 
as  a  portion  of  the  evidence  to  show  that  Ballou  was  more 
than  an  accommodation  indorser,  and  that  the  indebtedness 
to  the  bank  arose  out  of  transactions  in  which  Ballou  was 
interested  with  Shearman ;  but  the  proof  failed  to  establish 
this,  and  it  is  quite  dear,  from  the  manner  in  which  the  court 
submitted  the  case  to  tlie  jury,  that  Ballou  could  not  have 
been  prejudiced  thereby. 

So,  too,  several  exceptions  were  taken  to  portions  of  the 
charge  of  the  court ;  but  it  is  sufficient  to  say  that  the  ques- 
tion was  clearly  left  for  the  jury  to  find  (assuming  that  Shear- 
man made  the  payment  from  his  own  funds,  and  took  the 
statement  and  receipt  without  any  arrangement  or  assent  to 
his  doing  so  on  the  part  of  BaUoa,  and  without  any  subse- 
quent arrangement  between  them  that  Ballou  should  adopt 
the  payment  as  his  own),  whether  the  facts  were  as  sworn  to 
by  Rogers,  and  that  if  so,  the  plaintiff  was  entitled  to  recover. 

I  think  the  charge  of  the  judge  was  correct,  that  a  new 
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trial  should  be  denied,  and  that  judgment  on  the  verdict 
should  be  entered  for  the  plaintiff. 

MoBOAN,  J.,  concurred. 

Mdllin,  J.,  did  not  vote. 

Judgment  for  the  plaintiff. 


Jebodinb  E.  PowEBSy  Eespondent,  v.  Ebastits  B.  Fbeemav, 

Appellant. 

(Gehebal  Tehh,  Fifth  District,  Decembbb,  1860.) 

A  mortgagee  of  chattels  cannot  obtain  a  lien  upon  other  similar  chattels, 
as  against  a  subsequent  purchaser  thereof,  through  a  yerbal  agreement 
between  himself  and  his  mortgagor  to  consider  them  substituted  in  the 
place  of  those  described  in  the  mortgage. 

And  to  protect  himself  against  a  subsequent  purchaser  of  the  mortgaged 
property,  he  must  pursue  the  statute  respecting  the  filing  of  his  mortgage 
literally. 

Thus,  where  the  mortgagor  resided  in  the  town  of  Antwerp,  Jefferson 
county,  and  bought  a  fanr  and  stock  thereon,  in  the  town  of  Wilna 
in  that  county,  and  gave  a  mortgage  on  the  stock,  and  a  few  days  after 
moTcd  his  residence  to  the  farm,  and  the  mortgage  was  filed  in  the  latter 
town. — Hektf  that  it  was  void  as  against  a  subsequent  bonafde  purchaser. 

The  payee  and  holder  of  an  over  due  promissory  note,  given  for  money 
loaned  by  him  to  the  maker,  purchased  personal  property  from  the 
latter  and  surrendered  the  note  as  the  consideration  for  the  sale,— j52?2d^ 
that  he  was  a  bona  fde  purchaser,  as  against  a  prior  mortgagee  of  the 
yendee,  of  whose  mortgage  he  had  no  actual  or  constructive  notice. 

The  decision  in  Day  v.  Saunders  (8  Keyes,  347),  commented  upon  and 
explained,  and  held  to  be  decisive  in  this  case. 

Appeal  from  a  judgment  rendered  6n  the  verdict  of  a 

jury- 
The  action  was  brought  to  recover  the  value  of  eight  cows, 

which  the  plaintiff  claimed  to  own,  and  which  the  defendant 

took  and  converted  to  his  own  use. 

It  appeared  that  on  the  l«t  day  of  October,  1866,  one 

Emerson  E.  Hall,  who  was  the  father  of  the  plain/iff,  entered 

into  a  written  contract  with  the  defendant  to  purchase  from 
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him  a  farm  of  about  281  acres,  lying  in  the  town  of  Wilna, 
in  the  county  of  Jefferson,  at  the  nominal  price  of  thirty-tivo 
dollars  per  acre,  but  with  an  oral  aiTangement  between  them, 
that  the  real  price  should  be  thirty-three  dollars  per  acre,  and 
that  all  above  that  price,  should  be  indoi*sed  as  paid  on  the  con- 
tract By  the  terms  of  the  contract.  Hall  was  to  pay  to  the 
defendant  for  the  first  two  years  annually,  the  interest  on  all 
sums  unpaid.  In  each  of  the  next  two  years  he  was  to  pay 
$400  of  principal  in  each  year,  and  the  annual  interest  on 
the  whole  sum,  and  the  residue  of  principal  was  to  be  ptud 
in  each  of  the  six  following  years,  in  equal  payments,  with 
interest  annually.  On  the  day  that  the  writings  were  exe- 
cuted, there  was  indorsed  on  the  contract  $1,163.14,  of  which 
$600  was  an  actual  payment  then  made  by  Ilall  to  the  defend- 
ant, and  the  residue  was  the  difference  between  thirty-three 
dollars,  the  real  price  per  acre,  and  thirty-five  dollars  which 
was  the  amount  included  in  the  contract. 

On  that  sanie  day,  the  defendant  sold  to  Hall,  eight  cows, 
and  in  security  for  the  purchase  money.  Hall  executed  to  the 
defendant  a  chattel  mortgage  on  them  to  the  amount  of  $400, 
and  Hall  took  possession  of  the  cows,  and  continued  in  pos- 
session until  he  disposed  of  them  as  hereinafter  stated. 

At  the  time  the  chattel  mortgage  was  executed.  Hall 
resided  in  the  town  of  Antwerp,  in  Jefferson  county,  and 
continued  to  reside  there  until  the  17th  day  of  October, 
aforesaid,  when  he  removed  to  the  farm  so  purchased  by 
him  in  Wilna,  and  continued  to  reside  there  until  after  the 
commencement  of  this  action ;  his  daughter,  the  plaintiff, 
who  wa«i  a  widow,  continued  to  live  with  him,  though  not  as 
a  servant,  during  all  that  time,  as  she  had  also  done  for 
several  years  previous  thereto. 

The  chattel  mortgage  was  never  filed  in  the  office  of  the 
clerk  of  the  town  of  Antwerp,  and  was  never  filed  any- 
where, until  the  3d  day  of  November,  1866,  when  it  was 
filed  in  the  town  clerk's  oflBco  of  the  town  of  Wilna,  where 
Hall  then  resided,  and  a  copy  of  it  was  never  thereafter 
filed  anywhere. 
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Between  the  time  of  execiitiup;  the  chattel  m  )rtgage,  and 
tlio  fall  of  1867,  Hall  sold  and  disposed  of  five  of  the  cows 
which  he  had  mortgaged  to  the  defendant,  and  from  time  to 
time  purchased  others ;  and,  on  the  12th  day  of  December, 
1807,  had  in  his  possession  three  of  the  cows  included  in  tho 
mortgage,  and  five  othere,  being  those  which  he  had  so  after- 
ward purchased.  And  it  was  claimed  by  the  defendant,  that 
the  five  cows  were  disposed  of  by  Hall  under  a  verbal 
agreement  between  them  that  he  might  do  so,  and  that  those 
purchased  by  him  should  bo  substituted  for  those  in  the 
mortgage.  And  testimony  ofl:ered  to  prove  that,  was  ruled 
out  by  the  court,  to  which  the  defendant's  counsel  excepted. 
"NTo  part  of  tho  indebtedness  of  Hall  secured  by  the  chattel 
mortgage  w^as  paid,  and  no  subsequent  payment  was  made 
toward  the  farm. 

Tho  plaintiff  held  two  promissory  notes  against  Hall,  one 
for  the  sum  of  $300,  and  the  other  for  $250,  executed  to  her 
for  moneys  which  she  loaned  to  him  in  1864,  and  1865,  the 
validity  of  which  debts  was  not  disputed,  but  was  conceded 
on  the  trial. 

On  the  12th  day  of  December,  1867,  Hall  sold  to  tho 
plaintiff  the  eight  cows  in  question,  at  forty  dollars  each, 
together  with  a  quantity  of  hay,  one  buggy  and  one  sleigh ; 
in  payment,  as  fiir  as  they  would  go,  of  the  two  notes,  and 
the  property  was  turned  out  to  her,  but  they  remained  on  tho 
farm  wherc  she  and  Hall  continued  to  reside,  and  on  the  same 
day  she  canceled  and  delivered  up  the  $300  note  to  Hall, 
and  the  residue  of  the  purchase  money,  being  $107.50,  was 
indorsed  on  the  $250  note,  which  she  retained  in  her  posses- 
sion. Both  notes  were  past  due  at  the  time  of  this  trans- 
action. 

On  the  13tli  day  of  December,  1867,  the  defendant,  while 
the  cows  remained  on  the  farm,  took  all  of  them  and  drove 
them  away,  claiming  them  under  the  chattel  mortgage,  and 
converted  them  to  his  own  use  ;  tho  plaintiff  being  present, 
and  forbidding  his  taking  them,  and  claiming  them  as  her 
own.     The  proof  showed  the  cows  to  be  worth  forty  dollars 
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each,  making  in  all  $320,  for  which  sum  the  jury  rendered  a 
verdict  for  the  plaintiff.  The  defendant  gave  evidence  to 
show  that  the  plaintiff  had  actual  notice  of  the  chattel  mort- 
gage before  she  purchased  the  cows.  The  plaintiff  gave 
evidence  to  prove  that  she  did  not  have  any  knowledge  or 
notice  of  the  mortgage,  and  the  jury  must  have  decided  that 
conflict  of  testimony  in  her  favor. 

Judgment  was  entered  for  the  plaintiff  according  to  tho 
verdict,  and  the  defendant  appealed 

Zevi  U.^Browriy  for  appellant. 

D.  J.  Wagerj  for  respondent. 

Present — Bacon,  Foster,  Mullin  and  Morgan,  JJ, 

By  the  Court — Foster,  J.  There  can  be  no  question  but 
that  the  sale  of  the  eight  cows,  made  by  the  defendant  to 
Hall,  on  the  fii-st  day  of  October,  1866,  transfeiTed  all  tho 
title,  which  the  defendant  had  to  them,  subject  only  to  the 
mortgage  which  he  took  to  secure  the  payment  of  the  pur- 
chase price.  The  mortgage  recites,  "  that  Emerson  E.  Hall, 
of  Antwerp,  Jeffei'son  county,  is  indebted  to  Erastus  B.  Free- 
man, of  Leray,  in  the  sum  of  $400,  being  for  the  security  of 
eight  red  cows,  on  said  Freeman  fann  in  Wilna,  that  have 
been  sold  with  said  Freeman  farm  to  saidllaU;  and  this 
mortgage  shall  be  void  if  said  Ilall  shall  pay  up  the  first 
year's  interest  on"  the  balance  of  purchase  money  for  said 
farm,  for  the  year  1867,  as  required  in  an  article  of  agreement 
this  day  made ;  and  in  case  of  non-payment  of  said  interest, 
said  Hall  shall  not  be  required  to  do  more  than  return  said 
cows,  or  those  of  equal  value.  Now  for  securing  the  payment 
of  the  said  debt,  and  the  interest  thereon,  from  the  date 
tliereof,  to  the  said  Erastus  B.  Freeman,  I  do  hereby  sell, 
transfer  and  assign  to  the  said  Erastus  B.  Freeman,  the  said 
eiglit  red  cows,  now  the  property  of  said  Jlall^  and  on  his- 
form  in  Wilna ;  Provided  always,  and  this  mortgage  is  on 
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the  express  condition,"  &c.  Tlie  sale  to  Hall  was  not  con- 
ditional, but  was  absolute;  and  the  onl}'  claim  that  the 
defendant  could  afterward  have  upon  them  was  under  liiji 
mortgage.  And  if  Ilall  afterward  sold  ar}^  of  them,  thd 
only  claim  that  defendant  could  have  on  them,  against  tho 
purchaser,  was  in  his  character  of  mortgagee. 

The  court  held  that  as  to  the  five  cows  which  Hall  subse- 
quently purchased,  and  which  he  sold  to  the  plaintii}',  tho 
defendant  had  no  legal  claim,  and  that  for  those  the  plaintiff 
was  entitled  to  a  verdict.  To  whidi  tlie  defendant's  counsel 
excepted.  I  have  no  doubt  that  this  ruling  was  correct,  and 
that  no  verbal  arrangement  which  the  defendant  and  Hall 
may  have  entered  into  after  the  execution  of  the  mortgage^ 
could,  as  betwer.n  the  defendant  and  a  subsequent  purchaser 
from  Hall,  subject  the  cows,  not  originally  included  in  the  mort- 
gage to  its  terms,  or  give  the  defendant  a  lien  thereon  as  such 
mortgngee.  If  his  mortgage  was  valid  as  against  a  purchaser 
in  good  faith,  he  might  follow  the  mortgaged  cows  into  the 
hands  of  the  purchaser  and  reclaim  them ;  but  he  could 
not  in  any  event  claim  the  five  co\ts  purchased  by  Hall  of 
other  persons  by  virtue  of  that  instrument.  To  allow  this 
would  be  to  uphold  mortgages  by  parol. 

Three  of  the  cows  in  question  were  included  in  the  mort- 
gage, and  it  becomes  important  to  inquire  whether  it  was 
ever  so  filed  as  to  protect  the  defendant  against  a  bona  fide 
purcliaser  of  them  from  the  mortgagor. 

The  statute,  4th  Ed.  2  R.  S.,  page  318,  sec.  9,  declares  that 
"every  mortgage  or  conveyance  intended  to  operate  as  a 
mortgage  of  goods  and  chattels  hereafter  made  which  shall 
not  be  accompanied  by  an  immediate  deliver}^,  and  be  fol- 
lowed by  an  actual  and  continued  change  of  possession  of  the 
things  mortgaged,  shall  be  absolutely  void  as  against  the 
creditors  of  the  mortgagor,  and  as  against  subservient  pur- 
chasers and  mortgagees  in  good  faith,  unless  the  mortgage  or 
a  true  copy  thereof  shall  be  filed  as  directed  in  the  succeeding 
section  of  this  act."  And  the  tenth  section  declares  that  "  tho 
instruments  mentioned  in  the  preceding  section  shall  be  filed 
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in  tlio  several  towns  and  cities  of  this  State  where  a  mort- 
gagor therein,  if  a  resident  of  this  State,  shall  reside  at  tho 
time  of  the  exeoxition  tJiereryf ;  and  if  not  a  resident,  then 
in  the  city  or  town  where  the  property  so  mortgaged  shall  bo 
at  the  time  of  the  execution  of  sudi  instrument."  And  the 
same  section  requires  such  filing  to  be  in  the  Clerlc^a  office  of 
the  town. 

There  being  no  question  that  Hall  was  a  resident  of  tlje 
State,  and  of  the  town  of  Antwerp,  and  tliat  tho  mortgage 
or  a  copy  thereof  was  not  filed  in  the  ofiico  of  the  town  clerk 
of  that  town,  the  instrument  was  absolutely  void  as  against 
subsequent  purchasers  in  good  faith  and  the  filing  in  the  town 
of  Wilna  in  November,  1867,  after  Hall  removed  to  that 
town,  did  not  restore  vitality  to  it  as  against  such  purchasers^ 

It  is  not  enough  to  say,  that  the  filing  in  Wilna  was 
better,  calculated  to  give  notice  of  the  jnortgage,  than  the 
filing  in  Antwerp  would  have  been.  The  answer  to  that 
is,  that  the  language  of  the  statute  is  clear  and  explicit, 
in  requiring  it  to  ba  filed  in  the  town  where  the  mort- 
gagor resides  at  the  time  of  its  execution,  and  its  require- 
ments must  bo  observed  by  the  mortgagee,  if  he  would 
have  his  mortgage  valid  against  such  purchasera.  And 
he  has  no  right  to  substitute  for  it  anything  else,  though 
he  may  think  it  would  give  much  better  information  of  its 
existence  than  if  he  literally  followed  the  requirements  of 
the  statute.  Pereons  who  subsequently  deal  ^rith  the  mort- 
gagor in  regard  to  the  mortgaged  property,  are  bound  to  take 
noticie  of  the  requirements  of  the  statute,  and  are  bound  to 
look  for  mortgages  where  the  statute  declares  they  shall  be 
filed. 

If  therefore,  the  plaintiff  was  a  purchaser  of  the  cows  ia 
good  faith,  the  mortgage  as  to  her  was  absolutely  void,  and 
she  was  entitled  to  recover  for  the  three  cows,  which  were 
included  therein,  as  well  as  for  the  other  five  in  question. 

The  jury  have  found  that  she  had  no  knowledge  or  notice 
of  the  mortgage ;  that  Hall's  debt  to  her  was  an  honest  one ; 
that  he  sold  the  cows  to  her  in  part  payment  of  her  del>t>  and 
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that  she  took  the  dcliveiy  of  them  and  canceled  and  gave  up 
to  him  the  §300  note,  and  indorsed  the  residue  on  the  other 
note,  both  being  then  past  due.  She  is,  therefore,  a  pur- 
chaser in  good  ftiith,  provided  tlie  giving  up  and  canceling 
of  one  note,  and  the  indorsement  up3n  the  other  of  the 
balance  of  the  purchase  price,  both  being  due,  forms  sucli  a 
consideration  for  the  purchase  as  is  necessary  to  make  one,  in 
that  respect,  a  purchaser  in  good  faith. 

We  need  not  stop  to  inquire  how  the  law  in  this  respect 
has  formerly  been  held  by  the  courts  in  tliis  State,  essentially 
variant  from  the  English  decisions,  and  from  the  decisions  of 
the  courts  of  several  of  the  ocher  States,  that  while  the  giv- 
ing up  of  a  promissory  note  not  matured,  constituted  such  a 
consideration,  that  the  giving  up  of  a  note  past  due  did  not. 
It  is  sufficient  to  say,  that  the  decision  of  the  Court  of 
Appeals  in  the  case  of  Day  v.  Saunders  (3  Keyes,  347),  has 
settled  the  law  that  there  is  no  such  distinction,  and  that  the 
canceling  and  giving  up  a  promissory  note  after  it  has 
become  duo  furnishes  a  good  consideration. 

The  distinction  in  that  respect  was,  at  best,  quite  vague, 
and  must  have  proceeded  upon  the  assumption  that  pro- 
missory notes,  while  maturing,  were  used  as  a  medium  of 
exchange ;  and,  to  a  considerable  extent,  were  used  as  a 
circulating  medium,  and  took  the  place  of  money,  and  that 
they  were  to  be  regarded,  in  transactions  founded  upon  them 
for  a  consideration,  as  money,  while  notes  which  were  dis- 
honored did  not  perform  any  such  office.  And  the  time 
probably  was  when  such  state  of  things  was  real ;  but  in  these 
days,  the  idea  that  notes  maturing  are,  to  any  considerable 
extent,  used  as  a  medium  of  circulation,  or  perform  any  of 
the  usual  offices  of  money,  is  too  fanciful  to  give  them  a 
preftirenco,  as  a  consideration,  over  such  as  have  matured, 
t!ic  holder  of  which  could  at  any  time  take  legal  measures  to 
secure  a  preference  over  creditors  of  the  payee  whose  debts 
were  not  due,  who  were  not  in  a  situation  to  take  any  legal 
measures  to  collect  their  debts. 

And  however  this  may  be,  the  case  of  Day  v.  Saunden 
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removes  the  distinction,  and  holds  tliat  the  giving  up  of  cither 
class  of  such  notes  constitutes  a  good  consideration. 

It  IS  claimed,  however,  on  the  part  of  the  defendant,  tliat 
the  decision  in  Day  v.  Saunders  does  not  apply  to  this  ca«8. 
That  was  an  action  by  the  holder  against  the  accommodation 
indorser  of  one  Whipple,  and  on  the  trial  it  was  established 
that  Whipple  was  the  maker  of  the  note  in  suit,  and  that 
Sanders,  the  defendant,  indorsed  it  for  tlie  accommodation 
of  Whipple,  and  for  the  express  purpose  of  turning  it  (uit  in 
part  payment  for  a  farm  which  Whipple  was  about  to  pur- 
chase, and  for  no  other  purpose.  That  Whipple  did  not 
purchase  the  farm,  but  that  he  turned  out  the  note  to  the 
plaintiflF  in  payment  of  a  prior  note  of  Wliipple  to  them, 
which  was  not  due,  and  also  in  payment  of  one  which  was 
past  due ;  and  it  had  already  been  decided  that  so  far  as  the 
giving  up  the  note,  which  had  not  matured,  the  consideration 
to  that  extent  was  good ;  but  the  court  in  this  district  held 
that  the  giving  up  of  the  note  past  due  did  not  furnish  a  con- 
sideration for  the  transfer  of  the  note  in  suit,  and  that  to  that 
amount  the  plaintiff  could  not  recover  of  Sanders.  On  appeal 
to  the  Court  of  Appeals,  the  judgment  of  the  Supreme  Court 
was  reversed,  and  it  was  decided  that  the  giving  up  of  the 
note  which  was  past  due  was  also  a  good  consideration,  and 
constituted  the  plaintiSs  holders  for  value  to  the  whole 
amount  of  the  note  in  suit,  and  entitled  them  to  recover  the 
whole  amount  of  it  from  the  indorcer,  although  it  had  been 
fraudulently,  as  to  him,  put  in  circulation  by  the  maker. 

Now,  if  as  against  an  accommodation  indorser  of  negotiable 
paper  fraudulently  put  in  circulation  by  the  maker,  the  holder, 
who  gives  up  for  it  a  promissory  note  of  such  maker  past  due 
is  held  to  have  paid  a  good  consideration,  it  is  impossible  for 
me  to  discover  any  reason  why  the  same  thing  would  not  con- 
stitute a  purchase  of  personal  property  without  notice  as 
againsst  the  holder  of  a  chattel  mortgage,  who  himself  neg- 
lects to  give  the  notice  which  the  statute  requires  him  to  give, 
to  protect  himself  against  such  purchaser,  a  purchaser  for 
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good  consideration  also.  I  think  the  principle  applies  equally 
to  either  case,  and  is  decisive  of  that  question  in  this  action. 

It  follows,  then,  that  the  judgment  below  must  be  aflirn>od 
unless  some  of  the  rulings  of  the  judge  at  the  circuit  were 
erroneous. 

The  views  which  I  have  taken  necessarily  dispose  of  all 
the  questions  raised  on  the  trial,  including  the  charge  of  the 
Judge,  except  one. 

Toward  the  close  of  the  trial  the  defendant  was  recalled  aa 
a  witness  in  his  own  behalf,  and  aft(n*  having  been  twice 
examined  in  chief  and  cross-examined  on  his  third  cxamina^ 
tion,  his  counsel  oflEered  :  "  Brown — I  offer  to  sliow  that  it 
was  then  agreed  between  them  before  the  sale  and  purchase 
that  they  might  exchange  or  sell  those,  exchange  those  for 
others  and  sell  those,  and  with  the  avails  purchase  others,  and 
that  they  agreed  that  they  should  be  held,  the  title  vesting  in 
Freeman,  the  same  as  those  exchanged ;  and  I  propose  to  follow 
it  up  by  showing  that  after  they  were  procured  by  Hall  the 
cows  were  pointed  out ;  a  formal  delivery  of  them  under  the 
agreement.  Court. — He  says  they  were  pointed  out  to  him. 
Brown. — And  that  all  of  that  was  brought  home  to  the  notice 
of  the  plaintiff  before  her  pretended  purchase."  This  was 
objected  to  and  excluded,  and  defendant's  counsel  excepted* 

It  is  claimed  for  the  defendant  that  this  "  proposition  was 
m  substance  to  show  that  Hall  purchased  the  five  cows  aa 
agent  of  and  for  Freeman,  delivered  them  to  him,  and  held 
the  same  as  his  agent  only ;  in  other  words,  that  those  cowa^ 
were  the  property  of  Freeman  and  in  his  possession  by  Ilall  as 
his  agent,  and  that  plaintiff  knew  the  fact  when  she  claimed 
to  purchase." 

Now,  there  is  not  only  nothing  in  the  facts  offered  to  be 
proved  which  would  tend  to  establish  such  agency,  but  thero 
is  no  evidence  in  the  case  from  which  such  agency  could  bo 
inferred,  nor  is  there  anything  to  show  that  from  the  time 
alluded  to  in  the  offer  the  defendant  ever  had  the  actual  posr 
session  of  any  of  the  cows  until  he  took  and  drove  them  away 
on  the  13th  of  December,  1867.    If  the  proof  contained  in 
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the  offer  would  establish  any.thing  in  favor  of  the  phiintilF,  it 
could  only  have  been  that  the  parties  attempted  by  what  they 
did,  to  subject  the  live  cows  purchased  by  Hall  of  others  to 
the  original  mortgage,  tliough  it  is  not  claimed  by  the  offer 
that  any  mention  was  at  that  time  made  of  the  mortgage. 
And  the  jury  having  found  upon  the  whole  evidence  that  the 
plaintiff  had  no  knowledge  or  notice  of  the  mortgage,  the 
proof  that  she  knew  of  the  transaction  so  offered  in  evidence 
could  not  possibly  have  aided  the  defendant  in  his  defence. 

The  mortgage  was  originally  filed  by  the  defendant,  on  the 
2d  day  of  November,  1866.  True,  it  was  filed  in  the  clerk's 
office  of  the  town  of  Wiliia,  but  so  far  as  the  defendant  was 
concerned,  it  was  a  filing,  and  at  all  events,  more  than  a  year 
had  elapsed  after  tlie  making  of  the  mortgage,  and  nioi-e 
than  a  year  after  such  filing,  and  therefore  when  the  plain- 
tiff purchased  the  cows  for  a  good  consideration,  although 
she  might  have  known  of  the  mortgage  originally,  or  of  the 
facts  proposed  to  be  proved,  she  had  the  right  from  the  fact 
that  a  copy  of  it  had  not  been  filed  at  any  time,  and  that 
much  more  than  a  year  had  elapsed,  as  well  after  the  date  of 
the  mortgage  as  after  the  original  tiling,  to  presume,  wlien 
she  made  the  purchase  that  the  claim  of  the  defendant,  what- 
ever it  may  have  been  was  satisfied  and  discharged. 

The  statute  declares  that  chattel  mortgages,  filed  pui-suant 
to  the  act,  shall  cease  to  be  valid  as  against  the  creditors,  and 
subsequent  purchasers  and  mortgagees  in  good  faith  after  the 
expiration  of  one  year  from  the  filing  thereof  unless  within 
thirty  days,  next  preceding  the  expiration  of  the  said  term 
of  one  year,  a  true  copy  of  the  mortgage,  together  with  a 
statement  of  the  interest  of  the  mortgagee  in  the  property 
thereby  claimed  by  him,  shall  be  again  filed  in  the  office  of 
the  clerk  of  the  town  where  the  mortgagor  shall  then  reside. 
(R.  S.,  4th  ed.,  318,  §  11.) 

If  the  mortgigsa  properly  file  his  mortgage  when  he 
receives  it,  and  he  does  not  file  a  copy  with  the  statement, 
within  thirty  days  before  the  expiration  of  a  year  thereafter, 
Bubsoquent  purchasers  for  a  valuable  consideration,  and  with- 
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out  notice  tliat  it  is  not  pai<l,  will  bo  protected  against  it ; 
and  certainly  the  same  protection  will  bo  afforded  to  tlicm, 
if  at  the  expiration  of  the  year  it  has  not  been  tiled  at  all,  or 
has  been  improperly  tiled  originally,  and  no  copy  thereof, 
with  statement,  filed  within  the  year. 

It  would  not  be  enough,  therefore,  for  the  defendant  to 
show  that  the  plaintiff  knew  of  the  original  mortgage ;  but 
he  was  bound  also  to  prove,  that  when  she  purchased  after 
tlie  expiration  of  the  year,  she  knew,  or  had  notice,  that  the 
mortgage  debt  had  not  been  paid. 

The  testimony  offered  and  excluded  could  not  have  bene- 
fited the  defendant,  and  its  exclusion  was  proper. 

The  judgment  should  be  affirmed.    All  concurring. 

Judgment  affirmed. 


XiXnnEB  B.  Ditrst  v,  David  Burtox,  James  Folts  and  Alex- 
ander Bridenbicker. 

(Geser-vl  Term,  Finn  District,  October,  18G9.) 

> 

An  association  carrying  on  the  manufacture  and  sale  of  cheese,  and  own- 
ing A  factory  and  macluncry  suitable  for  its  business,  made,  through  its 
managing  committee,  a  year's  lease  of  the  same  to  C,  agreeing  to  provide 
him  utensils  and  conveniences,  in  good  order,  for  the  manufacture  of 
cheese ;  C.  thereupon  agreed  to  pay  $000  rent  and  the  taxes  of  the 
premises ;  manufacture  into  cheese  in  a  skillful  and  \\-orkmanlike  manner 
the  milk  (restricted  to  the  produce  of  800  cows)  furnished  the  factory ; 
provide  materials  for  use  in  the  manufacture ;  box  and  prepare  the  cheeses 
for  market,  half  according  to  a  size  named,  the  rest  according  to  hoops 
to  he  provided  by  the  committee,  insure  them  while  remaining  at  the  flic- 
tory,  and  deliver  them  thereat  as  ths  committee  should  direct. 

It  was  a  further  part  of  the  agreement,  that  each  "  patron"  or  person  sup* 
plying  milk,  should  have  a  proportionate  part  of  the  whey,  either  fed  to 
his  stock,  at  so  much  per  head  on  the  premises,  or  delivered  to  him 
thereat,  and  that  C.  should  account  for  half  the  proceeds  of  surplus  whey 
sold  by  him ;  that  C.  should  keep  accounts,  make  a  statement  of  each 
sale  of  tlie  dices?,  exhibiting  the  proportionate  amount  due  to  each 
patron  from  such  sale,  on  account  of  milk  furnished  by  him,  after  deduct- 
ing the  price  of  manufacture  and  charges  for  keeping  and  feeding  stock ; 
Lansing — Vol.  II,         18 
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pay  the  rent  agreed  to  the  committee  by  deductions  from  tlic  proceeds 
of  sales  in  proportionate  sums,  as  due  tliereat  respectively,  omitting  tho 
two  first  sales;  give  the  business  all  necessary  personal  attention;  not 
under  let  it,  and  at  the  expiration  of  his  lease  surrender  in  good  orvler,  &a 

The  committee  agreed  that  the  patrons  should  famish  C.  one  good  rennet 
for  the  milk  of  each  cow,  and  pay  him  a  per  ccntage  u^^on  each* 
100  pounds  of  cheese  sold  and  delivered. 

C.  entered?  into  the  premises  and  manuftictured  cheese,  some  of  which  was 
sold  to  the  plaintiff  as  good  merchantable  cheese,  on  behalf  of  the  associa- 
tion by  the  defendants,  who  with  one  P.  constituted  the  committee,  and 
who  were  also  patrons  of  the  association  and  interested  ad  such,  in  tho 
sale.  The  cheese  so  sold  had  been  fraudulently  manufactured  of  sour  curd 
by  C.  and  his  employes,  and  was  of  bad  quality  on  that  account.  In  an 
action  to  recover  damages  for  fraud  in  the  sale. — Ileld^  that  the  defend- 
ants were  liable  for  the  fraud  of  C.  and  lUs  employees  and  servants,  on 
the  ground  of  their  agency  for  the  defendants  in  manufacturing  Ihc  cheese, 
and  although  the  defendants  might,  in  fact,  have  been  ignorant  thcrooC 

ndd  furtlicr,  that  the  measure  of  damages  being  the  difference  between  the 
actual  and  represented  value  of  the  cheese,  and  the  sale  having  been 
made  with  reference  to  the  market  at  New  York,  and  the  value  at  that 
place,  in  fact,  and  the  value  which  it  would  have  had  there,  if  as  repre- 
sented, being  shown,  evidence  of  the  amount  actually  realized  by  sale  of 
the  cheese  in  England  was  inadmissible  to  reduce  the  defendant's  damages. 

Nor  were  the  defendants  entitled  to  show  that  the  market  pdce  for  cheese 
at  New  York  was  controlled  by  the  market  of  London,  in  connection 
with  proof  that  through  sales  at  London,  in  the  ordmary  courae  of  busi- 
ness, the  plaintiffs  netted  a  larger  sum  for  the  cheese  than  the  ac^jal 
market  value  thereof  in  New  York,  and  especially',  when  the  evidence  did* 
not  relate  to  the  time  in  question. 

Case  and  exceptions  on  a  motion  for  a  new  trial.  The 
action  was  tried  at  the  Herkimer  circuit,  before  Mokoan,  J., 
and  a  jury,  and  a  verdict  was  rendered  for  the  plaintiff  for 
$1,400. 

Exceptions  were  taken  and  a  case  made  on  the  part  of  the 
defendant:^,  and  were  ordered  to  be  heard,  in  the  first  instance, 
at  the  General  Term. 

TliG  material  facts  are  stated  in  the  opinion. 

i^.  Keman^  for  the  plaintiff. 
li.  Earlj  for  the  defendants. 
Present — Baco::!,  Foster  and  Moega^^,  JJ. 
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By  the  Court — Foster,  J.  The  action  was  brought  to 
recover  damages  for  a  fraud  alleged  to  have  been  committed 
by  the  defendants,  in  the  sale  by  them  to  the  plaintiff  of  a 
large  quantity  of  cheese. 

Previous  to  and  during  the  year  1866^  the  defendants  were 
members  of  an  association  for  the  manufacture  and  solo  of 
cheese,  at  Frankfort,  in  the  ooimty  of  Herkimer,  and  wcro 
joint  ownera  as  such,  with  their  associates,  of  tho  eliecse 
factory,  with  all  the  machinery  and  utensils  used  in  I  he  busi- 
ness, and  were  members  of  a  committee  for  the  management 
of  the  aflkirs  of  the  association,  and  were  also  interested  io 
the  cheese  to  be  made  there ;  they  severally  furnishing  a  por- 
tion of  the  milk  to  be  manufactured  into  cheese. 

About  the  8th  of  August,  1866,  the  plaintiff  made  a  bargain 
with  them,  in  pursuance  of  which  they  immediately  after- 
ward delivered  about  40,692  pounds  of  cheese,  tO  be  shipped 
to  one  Burrill,  a  commission  merchant  and  cheese  dealer,  in 
the  city  of  New  York. 

When  the  bargain  was  made,  a  part  of  the  cheeses  were  in 
their  boxes,  and  a  part  were  uncovered ;  and  afterward,  the 
residue  of  the  cheese  was  boxed  by  the  defendimts,  or  under 
their  direction,  and  were  marked  or  branded  with  the  name 
of  their  cheese  factory,  and  directed  to  the  care  of  Bun-ill,  at 
his  place  of  business  in  the  city  of  New  York ;  and  the 
plaintiff  paid  to  the  defendants,  toward  the  cheese,  tho  sum 
of  $5,000. 

Afterward,  the  plaintiff  and  defendants  disagreed  as  to  the 
bargain  which  had  been  made,  and  the  defendants  in  this 
suit  and  their  associates,  commenced  an  action  against  Durst 
in  this  court,  and  in  their  complaint  charged  that  the  cheese 
was  sold  to  him ;  that  tho  sale  was  absolute,  at  the  price  of 
seventeen  cents  per  pound,  and  claimed  to  recover  of  him  at 
that  rate  for  the  whole  amount  of  cheese,  after  deducting  tho 
$5,000  which  they  had  received. 

Durst,  in  his  answer,  claimed  and  set  up  that  the  bargain 
for  the  cheese  was  made  by  him  as  the  agent  of  Burrill,  and 
not  for  himself.     That  his  agency  was  known  to  thorn  at  the 
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time  of  the  bargain.  That  the  cheese  was  not  purchased,  but 
was  to  be  shipped  by  them  to  Burrill  in  New  York  to  bo 
Bold  by  him  on  commission,  and  that  the  defendants  were  to 
be  paid  the  net  proceeds,  after  deducting  expenses  and  the 
commissions  of  Burrillj  and  the  $5,000  which  liad  been 
advanced  to  them. 

That  Burrill  received  and  sold  the  cheese  on  commission, 
and  rendered  an  account  thereof;  that  the  net  proceeds  was 
$6,309.97,  leaving  a  balance  due  to  them  of  §1,309.97,  wliicli 
togetlier  with  interest  amounted  to  §1,316.  That  he  delivered 
to  and  left  with  them  the  account,  and  tendered  to  them  the 
said  sum  of  $1,316,  which  they  refused  to  accept. 

That  the  tender  was  made  before  the  commencement  of 
that  action,  and  he  oftered  to  bring  the  money  into  court. 
That  issue  was  tried  before  referees,  who  found  a  sale  of  the 
cheese  to  Durst  at  seventeen  cents  per  pound,  and  charged 
liim  with  the  whole  amount  and  interest,  deducting  the 
$5,000  which  had  been  advanced  ;  and  judgment  was  rendered 
against  Durst  for  the  balance  over  the  85,000,  ;n:d  the 
interest,  amounting  to  the  sum  of  $2,025.02,  besides  costs. 
Judgment  was  thereupon  rendered  in  their  favor,  against 
Durst  for  that  amount  and  costs,  and  the  judgment  was  paid 
and  satisfied. 

Afterward  Durst  commenced  this  action,  and  in  his  com- 
plaint he  set  out,  the  complaint  and  answer,  report  of 
referees,  and  judgment,  in  the  other  action  ;  and  alleged  the 
said  payment  thereof;  and  then  claimed  to  recover  against 
these  defendants  (as  upo?i  a  sale  to  him\  for  a  fraud  commit- 
ted in  the  sale  of  the  cheese ;  alleging  that  the  defendants 
fraudulently  represented  the  cheese  to  him  to  be  of  a  good 
marketable  quality.  That  the  defendants,  their  agents  and 
servants,  had  knowingly  used  sour,  adulterated,  and  rotten 
milk  and  curd,  in  the  manufacture  of  the  cheese  ;  by  means 
of  which  the  cheese  was  of  an  inferior  quality,  and  uniit  for 
use ;  all  of  which  was  known  to  the  defendants,  their  said 
agents  and  servants,  but  which  was  unknown  to  the  plan  tiff, 
and  wliich  they  concealed  from  him,  with  a  view  to  induce 
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him  to  purchase  the  cheese  and  to  defraud   him;  and  he 
claimed  damages  to  $2,500. 

The  answer  of  the  defendants  did  not  deny  any  of  the 
allegations  concerning  the  prior  action  or  the  proceedings 
and  judgment  therein,  or  the  payment  of  that  judgment 
by  the  plaintiff. 

But  they  denied  that  they  had  the  general  charge,  man- 
agement or  control,  of  the  making  or  sale  of  the  cheese,  or 
that  tlie  cheese  was  of  an  inferior  quality,  or  improperly 
made ;  and  they  denied  every  allegation  of  fraud  charged  in 
the  complaint,  or  that  the  plaintiff  relied  on  any  representa- 
tions made  to  him,  but  that  he  purchased  relying  on  his  own 
inspection  of  the  cheese.  They  also  denied  any  intent  to 
cheat  or  defraud  the  plaintiff;  or  that  he  sustained  the  dam- 
age alleged  in  the  complaint.  And  they  denied  that  they 
were  a  committee  for  the  sale  of  the  cheese,  or  that  they  did 
sell  it  to  him. 

The  undisputed  testimony  showed  that  the  defendants  were 
owners,  with  a  number  of  other  associates,  of  the  cheese  fac- 
tory in  question.  That  they  furnished  a  portion  of  the  milk 
out  of  which  the  cheese  in  question  was  manufactured.  That 
they  were  owners  of  their  proportionate  share  of  all  the  milk 
delivered  to  the  factory,  and  of  all  the  curd  and  cheese  manu- 
factured there,  at  all  times  until  the  sale  to  the  plaintiff  took 
place,  and  that  they  were  a  committee  of  the  association,  and 
as  such  had  the  oversight  of  the  affairs  of  the  association. 
The  jury  could  not  well  doubt,  under  the  evidence,  that  two 
of  them  at  least,  if  not  all  of  them,  were  acting  in  and  made 
tlie  sale  of  the  cheese  to  the  plaintiff,  and  that  tliey  repre- 
sented the  cheese  to  him  as  being  of  a  good  marketable 
quality.  The  jury  were  also  well  warranted  in  finding,  that 
the  persons  who  were  engaged  in  the  manufacture  of  the 
cheese,  fraudulently  used  sour  and  damaged  milk  and  curd 
in  its  manufacture,  which  was  concealed  from  and  unknown 
to  the  plaintiff;  and  that  the  cheese  was  of  a  very  inferior 
quality,  and  a  large  portion  of  it  unfit  for  market,  whereby 
the  plaintiff  sustained  damage  to  a  larger  amount  tlian  was 
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recovered  by  the  verdict ;  and  I  think  the  jury  would  have 
been  warranted  in  finding,  that  at  lejist  one,  if  not  two  of  tho 
defendants  knew  of  such  improper  and  fmudulcnt  manufao- 
tare  of  the  cheese  in  question,  while  it  was  being-  made. 

The  plaintiif,  however,  cannot  claim  here,  that  the  jury 
have  so  found,  nor  can  he  rely  upon  what  he  claims  to  be  the 
law  of  the  case;  that  he  is  entitled  to  recover  against  them, 
merely  because  as  vendors  they  stated  that  the  cheese  was  a 
good  marketable  article,  even  though  they  were  not  aware 
that  it  was  fraudulently  made ;  because  the  court  charged  the 
jury  "that  if  there  was  no  design  by  the  defendants,  or 
their  agents  or  employes  to  commit  a  fraud,  but  the  cheese, 
or  some  of  it,  was  badly  manufactured,  for  want  of  skill,  or 
by  accident,  the  defendant  would  not  be  liable  to  tlie  pur- 
chaser in  this  action;  and  that  if  General  Campbell,  and 
those  employed  by  him,  put  sour  curd  into  the  cheese,  wiUi- 
out  fraud,  then  the  defendants  are  not  liable." 

The  court  also  charged  the  jury,  among  other  things  "  that 
General  Campbell  was  employed  by  the  defendants  as  the 
agent  to  manufacture  the  milk  of  the  patrons  of  the  factory 
into  cheese,  and  he  was  authorized  to  employ  other  help  for 
that  pui-poso.  If  General  Campbell,  or  those  employed  by 
him  to  assist^  purposely  and  designedly  used  the  tin  hoops  to 
conceal  the  sour  curd  in  the  cheese  they  manufactured  for 
the  patrons  of  the  factory,  so  as  to  materially  injure  the 
quality  of  the  cheese,  these  defendants  having  sold  the  cheese 
for  good  cheese,  although  having  no  actual  knowledge  of  the 
fraud,  are  responsible  to  the  purchaser  for  the  fraud  commit 
ted  by  their  employes  and  agents.''  To  which  the  defendants' 
counsel  excepted. 

The  court  also  held  and  decided  "that  the  defendants 
were  responsible  for  any  fraud  in  the  manufacture  of  the 
cheese  which  affected  its  goodness  in  the  market,  whether  it 
was  committed  by  General  Campbell  himself  or  bA'the  cheese 
makers  he  employed,  or  by  any  servants  in  their  employ.  If 
it  was  actually  put  into  the  cheese  (this  sour  curd)  so  as  to 
Hffect  the  cheese,  the  defendants  in  this  case,  having  sold  the 
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cheese  for  good  cheese,  are  responsible,  although  they  had  no 
absolute  knowledge  of  the  fact,  on  the  gi'ound  that  tliey  were 
bonnd  to  know  it  and  communicate  it;  and  that  tlio  only 
question  (aside  from  the  quantity  of  damages  in  case  the 
verdict  should  be  for  the  plamtifts)  was  whether  the  alleged 
fraud  in  tlie  manufacture  of  the  cheese  was  committed  by 
General  Campbell  or  his  servants."  To  which  the  defend- 
ant's counsel  excepted. 

In  order,  therefore,  to  maintain  the  verdict  it  must  appear 
that  the  relation  of  the  defendants  to  General  Campbell  and 
his  employes  was  such  as  to  constitute  him  and  them  agents 
or  servants  of  the  defendants. 

If  it  was  not,  the  plaintiff  was  not  entitled  to  recover;  and 
if  it  was,  I  have  no  doubt  that  they  are  rcsponsiljle  for  the 
fraudulent  acts  of  any  of  them,  though  in  fact  the  defendants 
were  ignorant  of  the  fraud. 

It  is  an  elementary  principle,  and  one  absolutely  necessary 
for  the  protection  of  innocent  persons,  that  a  ])arty  shall  be 
held  accountable  for  the  fraudulent  acts  of  his  servant  or 
agent  in  the  transaction  of  the  business  intrusted  to  him 
where  such  fraudulent  acts  result  to  the  injury  of  a  third  per- 
son who  in  good  faith  deals  with  such  party  or  agent  and  suf- 
fers thereby. 

The  authorities  in  support  of  this  proposition  are  numerous 
and  conclusive,  and  those  cited  to  us  by  the  plaintiffs  coun- 
sel (Story  on  Agency,  chap.  17,  sec.  452 ;  2  Kent's  Com.,  11th 
cd.,  842,  note  a/  Jefrey  v.  BigeloWj  13  Wendell,  518,  519, 
620,  &c. ;  Bank  of  (L  JS.  v.  Davis,  2  Hill,  452 ;  and  Gris^ 
wold  V.  Hover,  25  N.  T.,  595,  GOO,  and  cases  there  cited)  ai-o 
full  to  the  point;  and  see  Dunlap's  Paley  (4th  Am.  ed.,  301 
302,  and  cases  there  cited  under  note  [1]). 

And  the  rule  is  the  Siime  as  to  the  liability  of  partners  for 
tlie  frauds  of  each  other,  and  upon  the  same  principle.  (13 
Wendell,  svpra,  520 ;  25  N.  Y.,  597,  600 ;  1  Tenn.  Rep.,  12.) 
That  in  all  their  copartnership  acts,  they  act  as  the  agents  of 
each  other  and  of  the  finn. 

The  only  question  arising  on  the  merits  is,  was  Genera) 
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Campbell,  and  were  his  employes  the  agents  of  the  defend- 
ants, 80  as  to  bring  the  defendants  within  the  rule  above 
stated  ? 

On  the  6th  day  of  February,  18GG,  the  defendants  and  one 
Pierson,  who  was  also  a  member  of  the  committee,  entered 
into  a  contract  with  General  Campbell,  in  substance  as  fol- 
lows :  To  lease  to  him  their  cheese  factory,  building  and 
premises,  utensils  and  appurtenances  for  manufacturing  cheese, 
and  to  furnish  all  necessary  presses,  cheese  hoops,  setters  and 
rangers  for  the  use  of  the  factory,  with  an  ice-house,  and  a 
proper  place  to  keep  lime,  for  the  sum  of  $600  for  one  year ; 
to  commence  March  1st,  1866,  and  ending  the  last  of  Feb* 
ruary,  1867 ;  Campbell  was  to  pay  the  §600  to  the  committee, 
or  association,  manufacture  the  milk  furnished  to  the  factory 
into  cheese  and  take  care  of  the  cheese  until  sold  and  taken 
away,  in  a  good,  skillful  and  w^orkmanlike  manner ;  furnish 
all  the  cheese  boxes  (which  were  to  be  good),  all  the  bandag- 
ing, salt,  annatto,  press  cloths,  ice,  wood,  coal,  lime,  and 
everything  necessary  to  manufiicture  the  cheese,  except  that 
each  patron  was  to  furnish  one  good  rennet  for  each  cow 
whose  milk  was  taken  to  the  factory.  That  after  the  two 
Urst  sales  of  cheese  made,  Campbell  was  to  pay,  and  have 
taken  out  and  deducted  the  proportion  of  rent  due  from  him 
at  each  sale  thereafter.  He  was  to  pay  all  taxes  assessed  on 
the  premises  during  his  lease ;  to  keep  an  insurance  on  the 
cheese  of  $5,000  while  in  the  factory,  and  was  to  weigh,  box 
and  deliver  the  cheese  at  the  factory,  to  such  pereons,  at  such 
times,  and  in  such  quantities  as  the  committee  should  direct. 
Ho  was  to  press  one-half  of  the  cheese  in  quantity,  in  the 
same  sized  hoops  as  were  used  there  the  year  previous,  and 
the  other  half  in  smaller  hoops,  as  the  committee  should  fur- 
nish and  direct.  He  was  to  keep  proper  books  and  accounts, 
make  a  statement  at  the  time  of  each  sale,  embracing  the 
amount  of  milk  and  the  quantity  of  cheese  of  each  patron 
included  in  the  sale,  and  showing  the  proportionate  amount 
of  each  patron  after  deducting  the  price  of  manufacturing  the 
cheese  and  feeding  the  hogs  of  such  patron.    At  the  end  of 
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the  lease  be  was  to  leave  everything  in  good  order,  ordinary 
wear  and  tear  excepted.  lie  was  to  use  diligence  to  detect 
all  diluted,  adulterated,  filthy,  skimmed  or  sour  milk,  and 
inform  the  committee  of  the  persons  so  offending,  whereupon 
it  becomes  the  duty  of  the  committee  to  stop  such  persons 
from  delivering  any  more  milk,  and  if  the  committee  refused 
so  to  do,  Campbell  was  authorized  to  put  an  end  to  the  agree- 
ment. If  patrons  chose  to  keep  hogs  at  the  factory,  they  had 
a  right  to  do  so,  at  the  rate  of  one  hog  for  five  cows,  and 
Campbell  was  to  feed  them  with  the  whey  and  was  to  receive 
six  cents  per  week  for  each  hog  so  fed  by  him,  or  they  might 
take  away  their  proportion  of  tlie  whey,  daily  in  a  quantity 
of  three-fom*ths  of  the  amount  of  the  milk,  which  they  fur< 
nished,  and  if  Campbell  sold  tlie  surplus  whey  he  was  to 
account  for  one-half  of  the  proceeds.  He  was  to  feed  and 
take  care  of  the  hogs  of  the  patrons,  which  were  kept  there 
in  a  proper  manner,  and  was  to  give  the  business  in  and  about 
the  factory,  all  necessary  personal  care  and  attention,  a)id  lie 
was  not  to  underlet  the  saine.  The  committee  contracted  and 
agreed  that  the  patrons  should  pay  to  Campbell  at  the  rate 
of  $1.65  for  every  100  pounds  of  cheese  so  manufactured, 
when  sold  and  delivered.  They  were  to  see  that  the  vats, 
utensils,  whey  conductors,  floor,  sink,  hoisting  apparatus  and 
drain  were  to  be  put  in  good  order  to  start  the  factory,  and 
were  to  indemnify  Campbell  against  any  damages  in  conse^ 
quence  of  the  factory  being  stopped  during  the  time  of  mak- 
ing cheese,  by  the  acts  of  any  person  other  than  the  patrons, 
or  of  Campbell  himself.  That  Campbell  should  not  engage 
or  contract,  and  receive  the  milk  of  more  than  800  cows,  to  be 
manufactured  into  cheese,  there,  and  that  he  should  not  make 
any  extra  charge  in  case  he  manufactured  the  milk  into  cheese 
twice  a  day  in  separate  messes. 

Campbell,  who  was  a  witness  for  the  defendants,  supposed 
that  property  in  the  cheese  was  in  him,  and  that  his  assent 
was  necessary  before  a  sale  could  be  effected,  but  I  think  it 
is  perfectly  clear  tlmt  the  contract  gave  him  no  authority 
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over  the  cheese,  except  to  take  good  care  of  it,  and  to  deliver 
it  as  the  committee  should  direct  him.  And  the  contract 
gave  him  no  such  interest  in  it,  as  would  make  him  the 
proper  party  to  fix  a  price  upon  it.  He  had  no  ultimate 
interest  in  regard  to  it,  beyond  one  and  sixty-five  one-hund- 
redths  of  a  cent  per  pound,  the  price  which  he  was  to  receive 
when  it  was  sold ;  and  as  to  that,  he  had  the  express  contract 
of  the  committee,  that  the  patrons  should  pay  it;  and  at  all 
events  it  was  unimportant  to  him,  whether  the  cheese  brought 
a  full  price  or  not,  so  long  as  he  got  his  price  for  making  it 
while  the  patx'ons  were  interested,  and  their  committee,  for 
them  and  for  themselves,  in  obtaining  for  it  all  that  it  was 
worth  in  the  market.  But  there  can  be  no  dispute  upon  the 
construction  of  the  contract,  that  the  patrons  alone  owned 
the  milk,  the  curd,  the  whey,  and  the  cheese  at  all  times, 
until  it  was  sold  to  the  plaintiff.  It  was  made  for  them,  and 
every  step  in  the  process  of  making  it  was  taken  for  them, 
at  their  risk  and  at  their  expense,  and  it  cannot  be  doubted 
from  the  contract,  that  it  was  intended  that  the  committee 
should  have  the  general  oversight  of  it,  and  that  they  could 
.45top  the  manufacture  of  it,  if  Campbell  did  not  follow  their 
instructions  in  regard  to  it.  And  the  proof  shows,  that  the 
iRembers  of  the  committee  were,  some  of  them,  sometimes, 
•once  or  twice  a  day,  and  sometimes  less  frequently,  at  the 
factoty,  as  such  committee,  attending  to  the  business  going 
on  there.  I  think  that  Campbell,  and  those  immediately 
under  iiim,  were  none  the  less  the  agents  or  servants  of  the 
defendants  because  he  leased  the  factory.  The  whole  thing 
was  a  contract,  bv  which  he  was  to  manufacture  the  cheese 
for  the  patrons  who  were  represented  in  and  by  the  conti-act, 
and  for  no  othei-s,  because  all  who  were  to  become  patrons, 
even  if  they  were  not  so  when  the  agreement  was  executed 
became  patrons  under  that  agreement,  and  were  subject  to 
all  its  provisions  in  their  favor,  and  in  favor  of  Campbell. 
And  Campbell  couid  neither  extend  the  amount  of  patronage 
beyond  the  milk  of  800  cows,  nor  was  he  at  liberty,  though 
the  patrons  under  that  agreement  should  furnish  milk  from 
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less  than  800  cows,  to  make  cheese  there,  for  other  persons 
not  patrons,  upon  any  terms  whatever. 

He  was,  therefore,  their  agent  under  a  special  rate  of  com- 
pensation set  forth  in  the  agreement,  and  liis  employes  were 
also  the  agents  and  servants  of  the  patrons  of  the  factory. 

A  large  class  of  cases  has  been  cited  by  the  counsel  for  the 
defendants,  for  the  purpose  of  showing  that  a  person  situated 
as  Campbell  was,  is  not  an  agent,  so  as  to  make  the  defend- 
ants responsible  for  his  fraud,  or  the  fraud  of  those  who 
helped  him  to  manufacture  the  cheese.  I,  however,  fail  to 
discover  any  analogy  between  any  of  these  cases  and  the  one 
under  consideration  which  calls  upon  us  to  relieve  the  defend- 
ants from  the  consequence  of  their  fraudulent  conduct.  They 
are  all  cases  of  actions  brought  to  recover  damages  sustained 
by  negligence,  and  brought  against  municipal  corporations 
which  have  contracted  with  individuals  to  improve  streets  or 
to  make  other  improvements,  or  repairs  for  such  corpora- 
tions ;  against  individuals  who  had  contracted  with  others  to 
build  houses  or  walls,  or  other  erections  for  them ;  against 
persons  who  have  contracted  with  steamboats  or  tugs  to  tow 
their  vessels,  and  which  have  been  so  towed  that  collisions  have 
occurred  and  damage  has  been  sustained  thereby  by  the  parties 
suing,  and  in  other  kindred  cases;  and  where  in  all  the  cases 
the  negligence  has  been  the  act  of  the  party  contracting  to  do 
the  work,  or  perform  the  service,  or  of  his  subordinates ;  and 
where  the  injury  has  happened  while  the  work  was  being 
performed  by  him  and  Wiis  unfinished ;  where  the  negligent 
act  of  such  contractor  was  the  immediate  and  only  cause  of 
the  injury ;  where  no  act  of  the  defendant  contributed  to  the 
injury ;  where  no  possible  benefit  occurred  to  him  in  conse- 
quence of  the  act;  and  where  also  the  law  would  afford 
redress  by  action  against  the  party  whose  negligent  act  caused 
the  injury.    . 

In  this  case  I  think  I  have  shown  that  the  defendant  and 
all  the  patrons  had  the  control  and  direction  of  the  making  of 
their  cheese,  arid  at  least  that  they  were  bound  to  know 
whetlier  it  was  honestly  made  or  not.    The  injury  to  the 
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plaintiff  did  not  happen  while  tlie  chee;>e  was  being  made. 
It  did  not  happen  immediately  from  the  fraudulent  raannfae- 
tui-e  of  the  cheese,  but  afterward  when  the  sale  took  place 
from  the  fraudulent  making,  and  from  tho  repreeentations  of 
the  defendants  taken  together.  It  can  scarcely  be  claimed 
that  this  plaintiff  could  maintain  an  action  against  Campbell, 
though  it  were  admitted  tliat  he  or  his  employees  committed 
%  fraud  in  making  it.  And  it  is  very  clear  that  by  selling  the 
inferior  article,  as  they  did,  for  a  good  marketable  one,  they 
were  benefited  and  received  a  much  larger  price  for  it  than 
they  were  entitled  to  receive  from  the  plaintiff,  and  a  mnch 
larger  price  than  he  would  have  paid  them  if  he  had  not  been 
induced  by  them  to  suppose  the  cheese  was  good. 

It  is  because  the  principal  receives  more  in  consequence  of 
the  fraud  of  his  agent,  in  the  sale  of  his  property,  than  ho 
otherwise  would,  that  the  law  holds  him  in  a  civil  suit,  as 
having  adopted  the  act  of  the  agent,  and  made  it  his  own. 
And  it  is  for  that  reason  that  he  is  held  liable  to  the  purchaser 
for  the  damacres  which  he  has  sustained.  It  was  the  fault  or 
misfortune  of  the  defendants,  that  they  allowed  the  fraudulent 
manufacture  of  their  cheese,  and  therefore  inequitable  tliat 
they  should  so  act,  though  ever  so  innocently,  as  to  charge 
the  plaintiff  witli  the  consequences. 

The  defendants'  counsel  offered  in  evidence,  the  account  of 
gales  rendered  by  Burrill,  and  which  was  set  up  in  the  previous 
action,  by  whicli  it  appeared  that  the  net  proceeds  of  the 
cheese,  almost  all  of  which,  it  appeared,  was  shipped  to 
England  and  sold  there,  amounted  to  $6,309.97,  as  evidence 
to  reduce  the  damages  of  the  plaintiff.  The  plaintiff's  conn* 
sel  object<;d  and  the  court  excluded  it,  and  defendants'  counsel 
excepted. 

The  ruling  of  the  court  was  connect.  It  had  been  proved, 
that  the  cheese  in  question,  if  it  had  been,  as  it  was  repre- 
sented, was  worth  in  New  York  the  sum  of  nineteen  cents  per 
pound,  and  tliat  as  it  was,  it  was  only  worth  twelve.  New 
York  was  the  market  to  whicli  both  parties  knew  the  cheese 
waa  to  be  sent,  and  the  defendants  had  it  marked  for  that 
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market ;  and  proof  of  what  the  clieese  actually  brought  in 
England,  could  not  bo  competent  to  clmnge  the  rule  of 
damages,  which  dearly  is  the  diflerence  between  what  it 
would  be  worth,  if  as  represented,  and  what  it  was  actually 
worth  as  it  was.  The  question,  whether  the  ultimate  loss  of 
the  purdiaser  was  actually  more  or  less  was  wholly  immate* 
rial.  For  aught  that  appears  before  the  sale  in  England  took 
place,  the  price  of  cheese,  both  there  and  in  New  York,  had 
materially  advanced,  and  at  all  events,  it  was  not  only  incom- 
petent evidence,  but  it  would  be  manifestly  unjust  to  allow 
to  the  defendant,  that  rule  of  damages  in  this  action,  when 
they  repudiated  that  account  when  it  was  rendered  to  them, 
and  the  balance  of  it,  over  the  $5,000,  was  tendered  to 
them,  and  when  they  brought  an  action,  and  recovered  of  the 
defendant  a  greater  sum,  by  more  than  $600. 

The  defendants'  counsel  asked  one  of  their  witnesses :  ^'  Is 
the  market  for  cheese  in  this  country  largely  controlled  and 
influenced  by  prices  in  Iiondon  and  Liverpool  ?  *'  The  plain- 
tiff's counsel  objected  to  the  question.  The  defendants' 
counsel  said  that  he  proposed  to  show  the  market  of  London, 
for  cheese,  is  just  as  good  a  test  for  the  price  of  cheese  as 
New  York;  that  he  offered  it  with  the  view  of  making  the 
aoconnt  of  sales  competent  evidence,  and  that  he  proposed  to 
show  that  the  cheese  was  sold  in  London.  The  court  excluded 
the  evidence,  and  defendants'  counsel  excepted. 

The  defendants'  counsd  then  offered  to  show,  by  the  wit- 
ness, that  die  cheese  market  of  New  York,  and  of  this  whole 
country,  is  controlled  and  regulated  mainly  by  the  price  of 
cheese  in  Londt^n  and  Liverpool,  and  proposed  to  follow  it 
up  by  showing  that  this  cheesb  was  shipped  to  London,  and 
sold  in  the  market  of  London  to  divers  purchasers,  and  netted 
the  plaintiff,  over  and  above  all  expenses,  at  Frankfort,  six- 
teen and  a  half  cents  per  pound ;  and  also  proposed  to  show 
that  the  sale  was  made  in  tlie  ordinary  way,  by  the  returns, 
in  the  ordinary  course  of  business.  This  was  objected  to  by 
the  plaintiff's  counsel,  and  the  court  excluded  the  evidencei^ 
and  defendants'  counsel  excepted. 
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The  defendants'  counsel  then  offered  to  prove  the  same  facta 
as  above  offered,  and  to  follow  it  np  by  showing  that  the  plain- 
tiff said  the  cheese  bronglit  such  a  price  in  London  as  to  net 
him  sixteen  and  a  half  cents  per  pound  at  Frankfort.  This 
also  was  objected  to  and  excluded,  and  defendants'  counsel 

excepted. 

None  of  the  authorities  cited  by  the  defendants'  counsel 
tend  to  establish  the  rule  of  evidence  which  he  contends  for. 
The  true  question  was,  what  would  this  cheese  have  been 
worth  in  the  market  in  New  York  when  it  reached  there, 
if  it  had  been  as  represented,  and  what  was  it  worth  there,  at 
tliat  time,  as  it  was?  There  was  no  doubt,  on  the  trial,  that 
there  was  then  a  market  price  in  New  York  for  cheese,  which 
was  well  known  there  from  day  to  day,  and  in  such  case,  the 
parties  must  prove  what  it  was  there ;  and  it  is  only  in  cases 
of  uncertainty,  as  to  the  market  there,  that  parties  will  be 
allowed  to  prove  the  market  price  elsewhere  as  approximate 
evidence  of  value.  And  besides,  when  parties  are  allowed  to 
prove  the  market  price  elsewhere,  it  must  be  confined  to  what 
the  market  price  was  at  the  time  in  question,  and  not  wliat 
it  becamd  a  month  or  months  afterward. 

Campbell  had  been  sworn  as  a  witness  for  the  defendant's, 
and  on  his  direct  examination  had  testified,  that  all  of  the 
cheese  in  question  was  made  before  the  8tli  of  July,  1866. 

That  Faulkner  had  all  the  cheese  made  previous  to  that 
which  was  sold  to  the  plaintiff,  and  that  one  Crist  had  the 
cheese  immediately  after  that  of  the  plaintiff  during  the 
month  of  July.  And  he  testified  that  no  sour  curd  was 
used  till  the  last  of  July  or  in  August.  And  that  he  dis- 
covered no  sour  curd ;  and  that  no  bad  cheese  was  made  till 
August. 

On  his  cross-examination,  he  testified  that  Crist  purchased 
four  cheeses  at  the  factory  which  were  made  in  the  month  of  " 
July,  and  not  before  the  tenth  of  that  month ;  and  that  one 
of  those  cheeses  was  sent  back  to  the  factory  from  New  York 
by  Crist. 

The  counsel  for  the  plaintiff  then  asked  the  witness,  ^  Was 
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that  a  good  or  bad  cheese?"  and  whether  the  defendants 
made  an  allowance  to  Crist  on  account  of  the  bad  quality  of 
the  cheese  2  The  defendant's  counsel  objected  to  each  of  the 
questions  as  incompetent  and  immaterial.  The  court  over- 
ruled the  objections  and  admitted  the  testimony,  and  the 
witness  answered  that  the  center  of  the  cheese  was  bad ;  and 
also  that  the  defendants  did  make  such  allowance. 

So  toO|  against  the  objection  of  the  defendants'  counsel,  and 
after  the  defendants  had  rested,  Crist  was  called  as  a  witness 
for  the  plaintiff,  and  testified  that  he  had  six  large  cheeses  of 
the  defendants ;  that  he  bought  four  of  them,  and  took  two 
on  commission ;  that  they  were  made  in  July,  and  that  he 
took  them  in  August ;  that  he  saw  and  examined  the  one  of 
them  that  was  sent  back ;  that  it  was  sent  back  to  him,  and 
that  he  took  it  to  the  factory ;  that  it  ^'  was  as  bad  a  cheese  as 
he  ever  saw,  and  smelt  very  offensively." 

I  have  no  doubt  that  all  this '  testimony  was  competent 
In  order  to  rebut  the  proof  which  the  plaintiff  had  given  to 
show  that  the  sour  curd  had  not  been  fraudulently  introduced 
into,  and  formed  a  part  of  the  cheese,  which  had  been  sold  to 
him,  Campbell  had  been  called,  and  one  or  two  other  wit- 
nesses on  the  part  of  the  defence,  to  prove  that  there  was  no 
sour  curd  there,  and  that  no  bad  cheese  was  made  until 
August ;  and  this  testimony  by  Campbell  himself,  and  by 
Crist,  was  properly  introduced  to  show  that  the  statement  of 
Campbell,  that  no  sour  curd  was  used,  and  no  poor  cheese 
was  made  until  August,  could  not  be  relied  upon. 

It  was  claimed  on  the  part  of  the  plaintiff,  and  the  testi- 
mony of  witnesses  on  his  part  tended  to  prove,  that  for  the 
purpose  of  introducing  the  sour  curd  on  hand  into  the  center 
of  the  cheese  Campbell  had  procured  and  used  a  tin  hoop,  by 
means  of  which  a  pan  full  of  sour  curd  could  be  held  in  iho 
center  of  the  cheese  and  surrounded  with  sweet  curd,  while 
the  cheese  was  being  made  up.  So  that  when  the  cheese 
was  manufactured  the  sour  part  of  it  would  be  surrounded 
on  all  sides  by  the  pure  curd.  The  defendants  then  proved 
by  their  cheese  maker,  who  was  the  daughter  or  step-daugbter 
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of  Campbell,  that  she  luid  seen  such  a  tin  lioop  u£cd  in  a 
dieese  factory  in  Home  and  also  in  a  £ictorv  at  Wallsviilc, 
in  Oneida  county,  and  that  the  tin  hoop  used  in  the  factory  at 
Frankfort  was  procnred  at  her  suggestion. 

When  Crist  was  afterward  examined,  the  plaintiSs  asked 
turn  "  What  do  you  say  as  to  the  practice  being  prevalent  of 
using  a  tin  hoop  to  put  cold  curd  into  the  center  of  a  dieese  !" 

Thi3  was  objected  to  by  the  defendant's  counsel  as  incom- 
petent and  immaterial.  The  court  admitted  the  evidence^ 
and  the  defendant's  counsel  excepted.  And  the  witness 
Answered,  *'  I  have  never  heard  of  it  until  this  case ;  this  is 
the  only  instance  that  I  ever  knew  or  heard  of  its  being 
tried ;  there  are  two  modes  of  using  cold  curd  left  over.  Some 
put  it  in  the  next  day's  curd  and  others  press  it  and  cap  the 
cheese.  They  put  it  in  tlie  next  day's  curd  by  mixing  it 
through,  and  do  not  put  it  in  a  lump  together.  I  never 
heard  of  its  being  put  in  a  lump  in  the  center  until  I  heard  it 
here  to-day." 

I  have  no  doubt  that  this  testimony  was  competent.  It 
was  competent  for  the  defendants  to  prove  that  such  a  hoop 
was  and  had  been  in  use  in  other  ftvctories,  and  if  this  testi- 
mony had  not  been  given  in  reply,  the  defendants  might  well 
have  claimed  that  such  hoops  were  in  general  and  common 
use. 

Other  exceptions  were  taken  during  the  trial,  but  no  point 
is  made  on  any  of  them  before  ns.  I  liave,  however,  exam 
tned  them,  and  think  that  no  error  was  committed  by  th^ 
judge. 

The  motion  for  a  new  trial  should  be  denied  and  judgment 
should  be  entered  npon  the  verdict  for  the  plaintifll 

Baoon  and  Moboan,  JJ.,  concurred. 

Judgment  accordingly. 
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Oabolikb  Fults,  AdminietratriXy  and  Delos  Mills,  Admin- 
j8ti*ator,  &c.^  of  Lewis  II.  Fults,  deceased,  Appellants,  v. 
William  Wy:!JN,  Eespondent. 

(General  Teiuc,  Fnmi  Disnucr,  Octobee,  1860.) 

A  notice  of  appeal  from  a  Jud^^ont  of  a  Justice's  court,  vliicb  neccesarily 
shows  the  respondent  how  the  Judgment  should  be  more  favorable  to  tlio 
appellant,  and  enables  the  former  to  make  the  offer  permitted  by  section 
371  of  the  Code,  is  sufficient,  upou  the  question  of  costs,  although  it  docs 
not  state,  in  hoK  wrba,  that  the  Judgment  should  have  been  *^more 
favorable." 

Appeal  from  an  order  of  the  Lewis  County  Conrt,  affirming 
the  taxation  of  the  costs  of  the  i*cspondent,  in  that  court,  and 
refusing  to  tax  the  costs  of  the  appellants.  The  facts  are 
stated  in  the  opinion. 

C.  E.  StephenB^  for  the  appellants. 

A.  J.  MerenesSy  for  the  respondent 

Present — ^Baoow ,  Fostes  and  MoBOAisr,  JJ. 

By  the  Court — Fosteb^  J.  Lewis  II.  Fults  commenced  an 
action  in  a  justice's  comi;,  in  the  county  of  Lewis,  against 
William  Wynn.  An  issue  was  joined  and  a  trial  had,  which 
resulted  in  a  judgment  in  favor  of  Wynn  for  one  dollar  of 
damages  and  $6.60  costs.  Conceiving  himself  aggrieved,  Wynn 
appealed  to  the  County  Court  of  Lewis  county,  wliere  two 
trials  were  had,  in  each  of  which  the  jury  disagreed,  and 
afterward  Lewis  K.  Fults  died,  and  his  administratrix  and 
administrator,  above  named,  continued  the  action  in  their 
Barnes ;  and  on  a  third  trial,  Wynn  obtained  a  verdict  against 
them  for  the  sum  of  thirty  dollars*  Thereupon  eacli  party 
claimed  costs  of  the  other.  Tlie  clerk  taxed  the  costg  of  the 
defendant.     The  plaintiff  appealed  to  the  County  Court, 

Lansixg — ^VoL.  n.        20 
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where  the  taxation  was  affirmed,  and  the  taxation  of  the 
plaintiff's  costs  refused,  and  they  appeal  to  this  court. 

By  the  return  of  the  justice,  it  appeared  that  the  defend- 
ant,  TVynn,  who  was  the  appellant  in  the  courf  below,  served 
npon  him  a  notice  of  his  appeal,  and  which  was  annexed  to 
the  return,  which  stated,  among  other  things,  that:  "6th. 
The  judgment  should,  from  the  evidence,  have  been  in  favor 
of  the  defendant  for  $150."  And  the  defendant  also  claimed 
that  the  judgment  should  liave  been  more  favorable  to  him  for 
the  following  reasons,  viz. : 

"  Ist.  The  judgment  should  have  been  for  a  larger  amount 
in  favor  of  defendant. 

"  2d.  The  judgment  should  have  been  in  favor  of  defendant 
for  at  least  $150  damages." 

It  is  claimed,  on  the  part  of  the  appellant,  that  the  notice 
of  appeal  to  the  County  Court,  which  was  served  on  the  plain- 
tiff in  the  justice's  court,  was  different  from  the  one  served  on 
the  justice.  That  that  notice  did  not  sufficiently  state  the 
grounds  of  appeal,  to  call  npon  the  plaintiff  to  make  an  offer, 
and  that  the  notice  served  on  the  party  is  the  one  by  which 
the  determination  as  to  costs  is  to  be  controlled. 

Upon  the  qu3stion  wliethor  a  notice,  like  the  one  served 
upon  the  justice,  was  served  on  the  plaintiff,  the  affidavits  are 
conflicting,  and  there  is  no  positive  proof  from  any  one  that 
such  notice  was  not  served ;  while  the  defendant's  affidavits 
are  quite  satisfactory  in  showing  that  it  was.  But  I  think 
that  the  notice  which  the  appellant  here  claims  was  served 
on  the  plaintiff  below,  was  sufficient  to  require  him  to  make 
an  offer,  more  favorable  to  the  defendant  than  the  judgment 
which  he  appealed  from,  if  he  would  relieve  himself  from 
costs,  in  case  the  defendant  should  obtain  a  larger  verdict  in 
the  County  Court. 

That  notice  did  not  use  the  terms  "  more  favorable,"  but 
it  stated  that  the  judj;ment  was  rendered  against  the  plaintiff 
for  one  dollar  of  damages  and  $6.60  costs,  and  the  fourth  and 
fifth  grounds  of  appeal  were  stated  as  follows : 
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"  4th.  The  evideuco  in  the  case  Bliowed  that  the  plaintiff 
was  indebted  to  the  defendant  in  the  sum  of  $150. 

"  5th.  The  judgment  should,  from  the  evidence,  have  been 
in  favor  of  the  defendant  for  $150." 

The  court  in  this  district  has  been  very  strict  in  requiring 
the  appellant,  in  his  notice  of  appeal  from  a  justice's  court,  to 
state  clearly  Tiow  the  judgment  should  be  more  favorable  to 
him,  if  he  would  allege  afterward  that  ho  was  entitled  to  the 
costs  of  the  appeal,  and  has  required  a  more  full  and  clear 
statement  from  him  than  is  required  in  most  of  the  other  dis- 
tricts; but  we  have  never  decided  that  the  words  "more 
favorable"  should  be  used  in  the  notice,  nor  has  such  decision 
been  made  in  any  other  district  that  we  are  aware  of.  Nor 
can  it  be  necessary  to  insert  such  words.  Both  parties  are 
aware  of  the  amount  of  damages  in  the  justice's  court ;  and 
besides,  in  this  case,  the  notice  of  appeal  stated  the  amount, 
and  when  the  notice  of  appeal  also  claimed  that  the  judgment 
should  have  been  for  $150  instead  of  one  dollar,  as  it  was,  it 
necessarily  informed  the  plaintiff  that  the  claim  was  that  it 
should  be  "  more  favorable"  than  it  was ;  and  it  also  informed 
him  Jiow  much  more  favorable  he  claimed  it  should  be.  And 
it  communicated  to  him  all  the  real  information  which  could 
be  necessary  to  enable  him  to  offer  judgment  for  such  sum  as 
would,  at  least,  equal  in  amount  any  verdict  which  the 
defendant  might  recover  against  him. 

The  defendant  having  stated  in  his  .notice  that  the  judg- 
ment should  have  been  for  $150  instead  of  the  sum  for  which 
it  had  been  rendered,  it  became  the  duty  of  the  plaintiff 
unless  he  believed  that  on  the  appeal  the  damages  could  not 
be  increased  ten  dollars,  to  make  an  offer.  He  omitted  to 
make  any  offer.  The  damages  in  favor  of  the  defendant 
were  increased  more  than  ten  dollars,  and  he  was  clearly 
entitled  to  the.  costs  of  the  appeal. 

The  order  of  the  County  Court  affirming  the  taxation  of 
eosts  by  the  clerk,  should  be  affirmed  with  ten  dollars  costs. 

Bagok  and  Morgan,  JJ.,  concurred. 

Judgment  affirmed  with  costs. 
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Hexst  0.  Stevens,  Respondent,  v.  Seth  F.  Benton,  Appel- 
lant. 

(Qen^ral  Tbbjc,  Fifth  District,  Ootobsb,  1869.) 

By  taking  bis  appeal  from  the  judgment  of  a  Justice  of  the  peace  in  foim 
as  for  a  new  trial,  the  appellant  does  not  waive  the  right  to  insist  that  an 
attachment,  through  which  the  Justice  took  cognizance  of  the  cajse,  was 
void.    Per  Fosteb,  J. 

Or  to  raise  in  the  appolhite  court  as  fully  as  he  might  if  he  had  appealed  on 
questions  of  law  only,  all  questions  properly  raised  in  the  court  below, 
excepting  those  to  procccdiugs  which  took  place  on  the  trial  of  the 
action.  Id. 

The  affidavit  presented  to  a  Justice  of  the  peace  under  the  act  to  abolish 

.  imprisonment  for  debt  (1831,  §  88).  as  the  basis  for  a  short  attachment, 
need  not  state  facts  showing  any  iraudulent  or  improper  act,  as  required 
in  the  affidavit  on  application  for  a  long  attachment    Id, 

But  quere,  whether  an  objection  that  the  affidavit  do's  not  s'ate  the  &ct9 
which  show  that  the  claim  is  on  contract,  and  which  render  a  warrant 
impossible  under  section  30,  is  not  available  to  the  defendant    Id, 

When  it  appears  on  the  return  of  an  attachment  issued  under  section  83, 
that  property  has  been  attached,  but  that  a  copy  of  the  inventory  and 
attachment  have  not  been  personally  served,  the  Justice  obtains  no 
Jurisdiction  of  the  person  untU  the  return  of  a  summons.    (§  88.)    Id, 

If  tliercfore,  the  defendant  appears  on  return  of  the  summons.  Joins  issue, 
&c.,  without  objecting  to  the  sufficiency  of  the  affidavit  upon  which  the 
attachment  issued,  he  waives  an  irregularity  in  that  respect ;  and  this  is 
80,  although  he  appeared  specially  for  the  purpose  and  took  the  objection 
on  return  of  the  attachment    Id, 

The  plaintiff  in  an  action  to  recover  for  his  services  under  an  agreement,  to 
remunerate  and  board  him  in  consideration  thereof,  may  show  the  value 
of  his  services  with  or  over  and  above  board,  by  the  testimony  of  a  wit- 
ness who  has  had  no  knowledge  of  the  value  of  the  board  furnished.  Id, 

He  may  not  show  the  compensation  paid  him  for  like  services  by  a  former 
employer  in  whose  service  he  had  been,  directly  before  the  services  in 
question,  and  who  had  taken  him  into  employment  after  a  prior  engags- 
ment  with  the  defendant 
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Appeal  from  an  order  of  tlie  County  Court  of  Oneida 
county,  denying  a  new  trial.  The  material  facts  are  stated 
in  the  opiDion. 

cTl  D*  Kemarij  for  the  appellant. 

S.  J.  BurrowSj  for  the  respondent. 

Present — ^Bacox,  Foster,  Morgan  and  Mullen,  JJ. 

By  the  Court. — Foster,  J.  On  the  17th  day  of  June, 
1868,  the  plaintiff  appeared  before  Dexter  Gilmorc,  a  justice 
of  the  peace  of  the  county  of  Oneida,  and  made  oath  in 
writing  that  Seth  F.  Benton  was  justly  indebted  to  him  on  a 
demand,  arising  on  contract,  in  the  sum  of  $200  over  and 
above  all  discounts,  &c.  That  Benton  was  not  a  resident  of 
the  county  of  Oneida  "  and  that  no  warrant  can  issue  against 
hint  on  the  demand  of  this  deponent^  according  to  the  act  to 
(Aolish  imprisonment  for  debt  and  to  punish  fraudulent 
debtors.^'*  lie  also  gave  bail  pursuant  to  the  said  act,  and 
demanded  that  an  attachment  be  issued. 

The  justice  thereupon  issued  a  short  attachment  in  the 
usual  form,  returnable  before  him  on  the  19th  day  of  the 
Bame  month. 

On  the  17th  day  of  June  the  constable  levied  the  attach- 
ment on  certain  personal  property  of  the  defendant  in  the 
possession  of  one  Battey,  and  served  a  copy  of  the  attach- 
ment and  inventory  of  the  property  on  Battey,  as  appeared 
by  his  return ;  and  he  further  returned  to  the  attachment, 
that  he  did  not  find  the  defendant  in  the  county,  but  that  ho 
was  absent  therefrom  ;  and  that  he  had  no  residence  therein. 

At  the  time  and  place  mentioned  for  the  return  of  the 
attachment,  the  parties  were  called  by  the  justice,  and  the 
plaintiff  appeared  in  person,  and  by  his  attorney ;  and  the 
defendant  appeared  by  William  P.  Battey,  for  the  puiposs 
of  mahing  objection  to  the  process  ;  and  was  sworn  as  to  his 
authority.  And  he  objected  to  the  attachment  on  the 
ground,  that  the  affidavit  on  which  it  issued  was  insufiicient. 


158  CASES  IN  THE  SUPREME  COURT  [Oct, 

Bterens  v.  Benton. 


and  the  attachment  wrongftilly  issued.  The  justice  over- 
ruled the  objection.  The  counsel  for  the  defendant  declined 
to  appear  and  answer  generally,  and  the  justice  issued  a 
short  summons  returnable  on  the  22d  of  June.  The  con- 
stable returned  the  summons,  with  his  return  thereon,  by 
which  it  appeared,  that  after  diligent  search,  the  defendant 
could  not  be  found  in  the  county,  and  had  no  residence 
therein. 

On  the  22d  of  June  both  parties  appeared,  and  tlie  plain- 
tiff claimed  against  the  defendant  in  writing  for  work,  labor, 
and  services;  done  and  performed  for  him  by  the  plaintiff, 
and  demanded  judgment  in  the  sum  of  $200. 

The  defendant  answered  in  writing,  denying  the  complaint 
and  claiming  that  the  work,  labor  and  sei-vices  wore  per- 
formed by  the  plaintiff  under  a  special  contract  for  a  specified 
sum.  That  the  whcfle  amount  had  been  paid  to  him,  and 
that  there  was  a  balance  due  to  the  defendant  of  five  dollars 
and  sixty-four  cents,  which  he  claimed  to  recoup;  but  no 
objection  was  then  taken  to  the  suflSciency  of  the  affidavit  on 
which  the  attachment  was  issued,  nor  was  any  such  objection 
aftei*ward  made  in  the  justice's  court. 

The  action  was  afterward  tried  before  the  justice  and  a 
jury,  and  a  verdict  was  rendered  in  favor  of  the  plaintiff  for 
$126.25,  for  which  judgment  was  rendered  with  costs. 

The  defendant  appealed  to  the  Couuty  Court,  and  in  his 
notice  of  appeal  desired  a  new  trial  in  that  court,  and  stated 
as  grounds  of  appeal  that  the  judgment  was  contrary  to  the 
law  and  evidence  of  the  case.  That  the  justice  erred  in 
refusing  to  nonsuit  the  plaintiff  and  in  the  admission  of  evi- 
dence, and  that  the  judgment  should  have  been  more  favorable 
to  the  defendant. 

In  the  County  Court,  when  the  case  was  called  for  trial, 
the  counsel  for  the  defendant  moved  that  the  judgment  of  the 
justice  be  reversed,  on  the  ground  that  the  afiidavit  on  which 
the  attachment  issued  was  insufiicient,  and  that  it  did  not 
Bufiiciently  set  forth  the  facts  and  circumstances  upon  which 
the  application  therefor  was  founded,  and  that  in  addition  to 
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the  facts  and  circumstances  set  forth,  it  should  have  set  forth 
facts  and  circumstances  which  would  have  entitled  the  plain- 
tiff to  a  long  attachment  had  the  defendant  been  a  resident 
of  the  county.  The  counsel  for  the  plaintiff  objected  to  the 
motion  upon  the  ground  that  it  had  been  waived  by  appealing 
for  a  new  trial ;  that  the  aiEdavit  cannot  be  returned  by  the 
justice,  and,  if  returned,  it  is  unofScial,  and  this  court  cannot 
act  upon  it;  and  that  by  appealing  for  a  new  trial,  the 
defendant  waived  all  objection  to  the  sufficiency  of  the  affi- 
davit upon  which  the  attachment  issued,  and  was  estopped 
from  raising  the  question  at  that  time  in  that  court. 

The  court  denied  the  motion,  and  the  defendant's  counsel 
excepted. 

It  is  quite  clear  that  the  County  Court,  in  denying  the 
motion  of  the  defendant's  counsel,  did  not  do  so  because  the 
notice  of  appeal  called  for  a  new  trial,  for  it  had  just  before 
decided  to  entertain  the  motion,  and  in  doing  so  had  over- 
ruled precisely  the  same  objections  of  the  plaintiff's  counsel, 
as  those  above  stated,  and  I  have  no  doubt  that  in  overruling 
the  objections  of  the  plaintiff's  counsel  the  court  was  correct. 
The  statute  authorizes  a  party  to  a  judgment  in  a  justice's 
court  to  appeal  to  the  County  Court  upon  questions  of  law 
only,  in  which  case  no  retrial  is  had ;  but  the  questions  of  law 
are  to  be  decided  upon  the  evidence  and  proceedings  had 
before  the  justice,  as  returned  by  him,  or  he  may  appeal  for  a 
new  trial ;  in  which  case  the  justice  does  not  return  the  testi- 
mony taken  before  him,  but  returns  "  the  process  by  which 
the  action  was  commenced,  with  the  proof  of  service  thereof 
and  the  pleadings  or  copies  thereof,  the  jproceedwga  and 
judgment,  together  with  a  brief  statement  of  the  amount  and 
nature  of  the  claims  litigated,"  while  on  an  appeal  on  ques- 
tions of  law  only  the  justice  returns  the  testimony,  proceed- 
ings and  judgment.    (Code  of  Procedure,  §  860.) 

I  think  it  is  clear,  that  where  a  party  appeals  from  a  jus- 
tice's judgment  for  a  new  trial,  he  can,  in  the  appellate 
court,  raise  all  questions  which  were  properly  raised  in  the 
court  below  (except  such  as  were  raised  to  proceedings  which 
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took  place  on  the  trial  of  the  action),  as  fully  as  he  could  do 
if  the  appeal  were  on  questions  of  law  only.  The  return  of  the 
justice  in  such  case,  as  we  have  seen,  is  quite  as  ample,  except 
in  regard  to  the  testimony,  as  in  the  case  of  appeal  on  ques- 
tions of  law.  Indeed,  unless  the  word  "proceedings"  covers 
everything  that  took  place  in  the  court  below,  except  "  testi- 
mony" and  "judgment,"  the  return,  in  case  a  new  trial  is 
ftsked  for,  is  more  comprehensive ;  for  it  contains  in  terms  all 
that  is  provided  for  in  a  return  on  an  appeal  on  questions  of 
law  only,  and  also  the  "  process,"  "  proofs  of  service,"  and 
"  pleadings."  And  yet  I  have  no  doubt  that  all  these  are 
covered  by  the  word  "  proceedings ;"  and  that  the  return  in 
both  classes  of  appeals  is  to  be  the  same,  except  as  to  the 
testimony  and  rulings  upon  the  trial.  The  reason  for  the 
determination,  by  the  appellate  court,  of  all  questions  of 
jurisdiction,  and  of  regularity,  which  arose  in  the  court  below, 
is  the  same  in  both  classes  of  appeals.  And,  if  all  such  ques- 
tions do  not  come  up  before  the  appellate  court,  on  an  appeal 
for  a  new  trial,  the  aggrieved  party  must  either  bring  two 
distinct  appeals  from  the  same  judgment,  which  surely  cixnnot 
bo  done,  or  else  the  statute  does  not  give  the  party  an  oppor- 
tunity in  the  court  above  to  ro-try  all  the  questions  which 
arose  in  the  justices'  court. 

We  do  not  know  why  the  County  Court  denied  the  motion 
to  reverse  the  judgment ;  but  it  must  have  been  eitlier  because 
it  thought  the  affidavit  on  which  the  attachment  was  founded 
was  insufficient,  or  that  the  question  was  not  properly  raised 
before  the  justice. 

If  the  question  were  before  us  for  adjudication,  I  should^ 
have  no  hesitation  in  saying  that  the  affidavit  on  which  the 
attachment  was  issued  was  defective,  and  did  not  give  the 
justice  jurisdiction  to  issue  it.  Not,  however,  for  one  of  the 
reasons  stated  by  the  defendant's  counsel,  that  it  did  not  state 
facts,  which,  as  against  a  resident  defendant,  would  havo 
authorized  the  issuing  of  a  long  attachment,  for  this  proceed- 
ing was  under  the  act  of  1831,  and  did  not,  as  against  a  won^ 
ireeident,  require  proof  of  any  fraudulent  or  improper  act  oa 
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the  part  of  tlie  defendant  to  entitle  tlie  plaintiff  to  the  attach- 
ment, but  only  that  the  demand  arose  on  contract,  that  the 
defendant  was  not  a  resident  of  the  county,  and  that  no  war- 
rant under  that  act  could  issue  against  him ;  but  I  should 
hold  it  to  be  so,  because  tliere  were  no  facts  or  circumstances 
set  forth  to  show  that  the  demand  was  such,  that  under  the 
act  in  question,  no  warrant  could  be  issued  against  him.  No 
feet  or  circumstance  appeared  in  the  affidavit,  from  which  it 
could  be  inferred  that  a  warrant  could  not  issue,  except  that 
the  demand  arose  on  contract,  and  yet  in  many  cases  of 
demands,  a  warrant  may  issue  under  the  act  of  1831,  although 
it  arose  on  contract. 

The  affidavit  should  have  shown  how  it  arose  on  contract, 
80  that  the  justice  could  judge  whetlier  a  warrant  could  issue 
or  not,  but  as  it  was,  tlie  plaintiff  swore  to  the  law  instead  of 
the  facts.  Several  authorities  are  cited  on  this  question  and 
tJie  result,  of  them  all  I  think  supports  tlie  view  which  I  have 
taken  of  it,  but  I  need  not  cite  them,  for  in  my  judgment,  no 
such  question  was  in  the  case.* 

When  the  question  was  raised  before  the  justice,  there  had 
been  no  service  of  the  attachment,  even  admitting  that  it  had 
been  regularly  issued,  which  would  of  itself  give  the  justice 
jurisdiction  of  the  parties. 

The  thirty-seventh  se<5tion  of  the  act  in  question  provides 
that  if  the  attachment  shall  be  returned  personally  served  on 
the  defendant,  the  justice  shall  on  the  return  day,  proceed  to 
liear,  &c. 

*  By  section  83  of  the  non-imprisonment  act  (Laws  1831,  ch.  800),  an 
attachment  may  issue  against  a  non-resident  defendant,  whenever  no  war- 
rant can  issue  under  the  80th  section  of.  the  same  act :  and  the  80Ui  section 
authorizes  a  warrant  only  in  cases  of  (1)  money  collected  by  a  public  officer , 
(2)  official  misconduct  or  neglect  of  ()uty ;  (3)  misconduct  or  neglect  in  any 
professional  employment  In  WUliama  v.  Barnaman  (19  Abb.,  09),  it  was 
decided  that,  an  affidavit  that  defendants  were  indebted  to  plaintiff  on  a 
demand  arising  upon  keeping  their  horses,  was  sufficient  to  show  that  the 
action  was  one  "  arising  upon  contract  express  or  implied."  And,  quere,  if 
in  the  affidavit  in  this  case,  it  bad  been  stated  that  the  action  ai-ose  on  con- 
tract for  services  by  plaintiff  or  for  services  as  bar-keeper,  such  statement 
would  not  have  been  sufficient  to  negative  any  presumption  that  the  case 
might  be  one  in  which  a  warrant  could  issue  under  section  SO.    [Kef.] 
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The  thirty-eighth  section  provides,  that  if  at  the  return  day 
it  shall  appear  by  the  return,  that  property  was  attached,  and 
that  a  copy  of  the  inventory  and  attachment  was  not  person- 
ally served,  and  the  defendant  shall  not  appear,  the  plaintiif 
inav  take  out  a  summons  aiijainst  the  defendant,  and  if  such 
summons  shall  be  retunied,  that  the  defendant  cannot  be  found 
after  diligent  inquiry,  or  that  the  same  has  been  personally 
served  upon  the  defendant,  then,  in  either  case,  the  justice 
shall  proceed  to  hear,  &c.,  as  upon  a  summons  returned  per- 
sonally served. 

The  objection  to  the  sufBciency  of  the  aflSdavit  was  taken 
on  the  return  of  the  attachment  not  personally  served. 

The  statute  which  I  have  set  out  authorized  the  justice  to 
thereon  proceed  and  hear  the  case  if  the  defendant  appeared, 
and  by  appearance  the  statute  meant  a  general  appearance, 
for  without  stick  appearance  no  jurisdiction  was  acquii'ed. 
And  without  such  an  appearance  the  defendant  had  no  stand- 
ing in  the  court  any  more  than  he  had  at  any  time  afber  the 
issuing  of  the  attachment  and  before  the  return  thereof.  And 
the  justice  could  not  take  jurisdiction  to  decide  any  question 
between  the  parties  unless  the  defendant  appeared  in  such 
manner  as  to  confer  jurisdiction.  And  if  the  defendant  did 
not  so  appear,  the  only  thing  which  the  justice  could  do,  as 
such,  was  to  issue  a  summons  in  pursuance  of  the  thirty- 
eighth  section  of  the  act.  It  is  only  upon  the  return  of  pro- 
cess which  purports  to  confer  jurisdiction,  that  the  defendant 
can  appear  specially  and  object  to  the  regularity  of  the  process. 

In  my  judgment,  the  only  time  when  the  defendant  could 
appear  specially  and  object  to  the  regularity  of  the  attach- 
ment proceedings  was  on  the  return  of  the  summons,  and  he 
could  then  have  claimed  that  the  attachment  was  irregular, 
and  that  jurisdiction  was  not  conferred  over  him.  This  he 
did  not  do,  but  he  appeared  then  generally,  and  he  volun- 
tarily joined  issue  in  the  action  upon  the  merits.  If  the 
objection  in  question  had  been  taken  then  and  overi'uled,  his 
immediately  thereafter  joining  issue  upon  the  merits  would 
not  deprive  him  of  the  right  to  renew  the  objection  in  the 
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County  Court,  and  also  here.  He  did  not  do  bo,  buteliOBe  to 
raise  it  at  a  time  and  in  a  way  Avhich  did  not  legally  authorize 
tlje  justice  to  pass  upon  it.  And  for  aught  that  appears,  the 
justice  may  have  overruled  his  objection  for  the  reason,  that 
he  had  not  then  the  right  to  determine  the  question.  At  all 
events,  he  should  have  raised  tlie  question  on  the  return  of 
the  summons,  and  by  joining  issue  then  without  objection,  he 
conferred  jurisdiction,  if  without  that,  it  had  not  been  pre- 
viously acquired. 

A  jury  was  impanneled,  and  on  the  trial  it  appeared  that 
the  plaintiff  had  been  employed  by  the  defendant  as  a  bar- 
tender at  his  saloon  and  eating  house,  that  he  had  acted  as 
such  for  about  fifteen  months,  and  that  while  he  was  so 
employed  the  defendant  boarded  him.  Several  witnesses 
were  asked  by  the  plaintiff's  counsel  *'how  much  were  the 
services  of  the  plaintiff  worth  with  board?"  Others  were 
asked,  "How  much  were  his  services  worth  over  his  board  ?'* 
All  of  which  were  objected  to  as  incompetent  evidence,  unless 
the  witnesses  were  competent  to  speak  of  the  value  of  his 
board.  All  the  objections  were  oveiTuled,  and  the  defendant's 
counsel  excepted,  and  most  of  the  witnesses  answered  forty 
dollars  per  month.  One  answered  fifty  dollars ;  and  most  of 
them  stated  that,  without  board,  his  services  would  be  worth 
iifty  dollars  or  upward  per  month.  It  is  supposed,  by  the 
defendant's  counsel,  upon  the  authority  oi  Lewis  v.  Trickey 
(20  Barb.,  387),  that  the  court  below  erred  in  admitting  the 
testimony  so  objected  to.  In  that  case  the  action  was  brought 
to  recover  for  the  services  of  the  plaintiff,  who  was  an  infant, 
and  was  in  the  employ  of  the  defendant,  for  several  years, 
during  which  time,  the  defendant  boarded  and  clothed  him, 
and  for  a  portion  of  the  time  sent  him  to  school,  and  paid  for 
his  tuition ;  and  the  question  really  was,  whether  witnesses 
for  the  defendant  could  be  allowed  without  any  knowledge, 
so  far  as  appeared,  of  the  expense  of  the  board,  clothings 
schooling,  or  loss  of  time  of  the  plaintiff,  while  so  attending 
school,  to  tell,  in  gross,  what  the  services  of  the  plaintiff  were 
worth  per  year,  or  during  the  whole  time  that  he  was  in  the 
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defendant's  employmeut,  over  and  above  such  board,  clothing 
and  tuition.  There  is  some  uncertainty  as  to  the  precise 
questions  before  the  court  in  that  case. 

In  the  statement  of  the  case,  it  appears  that  the  questions 
'Were:  "What,  in  yonr  opinion,  Avere  the  services  of  the 
plaintiff  worth  to  the  defendant  the  first  year,  under  the  cir- 
eumstancea  he  was  placed  in^  besides  his  board  ?  And,  "  What, 
in  your  opinion,  were  his  services  worth,  over  and  above  his 
board,  during  the  whole  time  the  plaintiff  was  with  the 
defendant?"  But  Johnson,  J.,  in  delivering  the  opinion  of 
the  court,  at  page  391,  says :  "  The  defendant  offered  to  prove 
by  his  witnesses  what  the  plaintiff's  services  were  worth, 
over  and  above  his  board,  clothing,  and  schooling,  furnished 
by  the  defendant,  without  proving  or  offering  to  prove  that 
the  witnesses  knew  the  quantity  or  value  of  either  item, 
assumed  by  the  question  to.  have  been  furnished." 

In  that  case  the  plaintiff  was  allowed,  against  objection,  to 
ask  a  witness  "  what  were  the  services  worth,  in  your  judg- 
ment;" and  the  witness  answered,  "I  should  think  his  ser- 
vices were  worth  about  twelve  dollars  for  the  last  two  years  he 
worked  there,  for  the  third  year  about  ten  dollars  per  month, 
-and  for  the  first  and  second  years  about  eight  dollars  per 
month."  And  this  necessarily  included  his  board.  And  the 
witness  was  understood  to  answer  that  those  were  the  valua- 
tions for  his  services  over  and  above  his  board.  And  the 
Supreme  Court  afiirmed  the  decision  of  the  referees  who 
tried  the  cause. 

I  do  not  perceive  any  essential  difference  between  the  ques- 
tions presented  here  and  that  presented  in  the  case  referred 
to.  Here,  to  be  sure,  the  words  "over  and  above"  or 
"  with  board  "  are  expressed  in  the  question. 

There  they  were  implied,  but  the  substance  was  the  same 
tod  called  for  the  same  answer. 

If  a  person  hired  another  by  the  month  to  labor  for  him 
and  to  be  boarded  in  his  family  without  any  specified  price 
to  be  paid  for  the  labor,  would  he  be  allowed  to  diminish  the 
price  which  he  was  to  receive  below  the  ordinary  price  of 
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such  labor  by  proving  that  he  furnished  him  with  better 
board  than  was  usually  famished  to  such  laborers,  or  would 
the  employe  be  allowed  to  enhance  the  price  per  month  by 
proving-  that  his  fare  was  below  that  usually  furnished  in 
such  cases  i 

It  seems  to  me  that' the  words  "with  board"  and  "over 
and  above  board,"  used  in  the  case,  tended  to  simplify  the 
question  and  render  more  clear  the  answer  which  should  be 
given,  and  that  the  ruling  of  the  court  below  in  that  respect 
was  correct 

It  appeared  that  the  plaintiff  had  worked  for  the  defendant 
in  the  same  business  before  the  time  in  question,  and  that 
after  the  plaintiff  left  the  defendant's  employ  last  before  the 
time  in  question,  he  worked  for  one  Griffin  in  a  like  employ- 
ment, and  the  plaintiff's  counsel  asked  one  of  hie  witnesses : 
"What  was  plaintiff  receiving  from  Griffin?"  This  was 
objected  to  by  defendant's  counsel  as  an  improper  mode  of 
proving  damages.  The  court  admitted  the  testimony,  and 
defendant's  counsel  excepted,  and  the  witness  answered :  "  Ho 
was  receiving  eleven  dollars  per  week  and  dinner,"  &c. 
This  evidence,  I  think,  was  clearly  incompetent  If  it  waa 
for  the  purpose  of  showing  that  to  be  a  fair  value  of  the  sei^ 
vices  of  the  plaintiff  while  in  the  employ  of  the  defendant,  it 
was  improper ;  and  if  it  was  designed  to  show  that  it  afforded 
evidence  that  the  defendant  must  have  agreed  to  pay  the 
plaintiff  as  much  as  that,  it  was  equally  improper.  In  the 
conflict  of  testimony  upon  the  question  of  the  value  of  the 
services,  it  is  impossible  to  say  that  it  did  not  affect  the  result 
Indeed,  it  would  seem  that  it  did,  for  after  the  jury  had 
retired  they  in  a  short  time  returned  into  court  and  requested 
the  court  to  instruct  them  "  as  to  whether  the  plaintiff  left 
Griffin's  to  commence  the  services  in  question  for  the  defend- 
ant ?"  And  the  court  thereupon  read  to  them  from  his  min- 
utes the  evidence  relating  thereto.  I  tliink  for  this  error 
alone  a  new  trial  should  be  gi*anted,  costs  to  abide  the  event* 

All  concurring  in  the  conclusion. 

New  trial  ordered. 
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Geobge  Noethup,  Administrator,  &c.  of  Lucilla  Nobthup, 
deceased,  v.  The  Railway  Passenger  AssujEtANCE  Com- 
pany. 

(General  Term,  Sstenth  District,  Deceicber,  1869.) 

An  insnrance  against  *'  any  accident  whUe  traveling  by  public  or  private 
conveyances  provided  for  transportation  of  passengers,'*  held  not  to  cover 
accident  to  the  insured  while  he  is  going  on  foot  over  the  customaij 
route  between  a  steamboat  landing  where  conveyances  are  to  be  had  for 
hire,  and  a  railway  station,  In  the  prosecution  of,  and  for  the  purpose  of 
continuing  by  rail,  the  journey  with  reference  to  which  the  insurance 
was  taken. 

Tins  case  was  submitted  under  the  Code,  section  372. 

The  plaintiff  claimed  to  recover  for  the  death  of  his  intes- 
tate, against  the  defendant,  a  corporation  organized  under  the 
laws  of  Connecticut,  having  authority  to  insure  against  death 
and  accident,  and  upon  an  insurance  policy  as  follows,  viz. : 


§siUvni)  ^nmnqm  ^smnwt  (So. 


of  Hartford,  Conn. 


©TAXIOIV    ISa.  80£S. 


R.  p.  a.  Co., 
1868. 

9  A.   X 

80th  Doc 
Btatlos.  66ft. 


Thin  TicKct  \riti  oe  good  for  ONE 
DAY,  commencing  with  dAtc. 


STM 


\eiiu,   o/ecu 


FORM 

lA 


2«0T  TBANSFERABLE. 

T^wenty  Cents, 


CO 


©5,000. 

The  RAILWAY  PASSENGERS  ASSURANCE  COMPANY,  of  Hartfoid,  Conn.,  wifl 
]wy  tho  owner  of  this  Ticket  TWENTY-FIVE  DOLLARS  PER  WEEK,  in  r««ie  of 
personal  injury  causing  total  dieabilitj.  for  a  period  not  exceeding  TWENTY-SIX 
WEEKS ,  or  the  sum  of  FIVE  THOUSAND  DOLLARS  to  hli«  legal  reprci>entat!ve.4.  In 
tiie  event  oT  DEATH,  fVom  personal  injary,  ensning  within  Thbxe  Montus  from  the 
happening  thereof,  when  caused  by 

^tt))  ^rdtlent  tiltUc  Sravelitig 

bj  public  or  private  conyeyanccs  provided  for  the  transportation  ef  Pas sensrcrs  in  the 
trnited  States  or  British  North  American  Possessions,  it  being  undcrstoiid  that  this 
Policy  covers  no  deacription  of  War  Risk. 

(30^  Insurance  on  any  one  life  is  limited  to  $10,000;  and  no  penton  holding  more  than 
two  tickets  will  be  entitled  to  receive  in  excess  of  ttiat  sum,  or  proportionate  compen- 
sation. J.  O.  BATTERSON,  PretideHL 

t^Sr  As  a  means  of  identification,  in  case  of  fhtal  accident,  the  Assured  is  desired  te 
write  bis  name  and  residence  below. 

Name Mrs.  GEO.  NORTOUP, 

Residence    RathboncTlUo. 
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D.  liumaeyj  for  the  plaintiff. 
IT.  F.  Cogswell^  for  the  defendant. 
Present — Joiinsok,  Dwioht  and  J.  0.  Smifh,  J  J. 

By  the  Court — James  C.  SMirn,  J.  By  the  terms  of  the 
contract  in  this  case,  tlie  defendant  undertook  to  insure  the 
plaintiff  againt  personal  injury  "  caused  by  any  accident  while 
traveling  by  public  or  private  conveyance  provided  for  the 
transportation  of  passengers,"  &c. 

The  contract  was  expressed  in  an  insurance  policy  or  ticket, 
which  was  issued  to  the  plaintiff,  by  the  agent  of  the  defend- 
ant, at  Kathbone,  Steuben  county,  and  which  the  plaintiff 
procured  with  the  intent  of  setting  out  on  the  same  day,' to 
travel  by  public  conveyance  to  the  county  of  Madison. 

Immediately  after  procuring  the  ticket,  the  plaintiff  entered 
upon  the  intended  journey,  in  company  with  her  husband 
and  others,  and  the  party  traveled  by  cars  on  the  Erie  rail- 
way to  Elmira,  and  thence  by  cars  on  the  Canandaigua  and 
Ehnira  road  to  Watkins  at  the  head  of  Seneca  Lake.  From 
Watkins  they  went  by  steamboat  on  said  lake  to  Geneva, 
where  they  arrived  about  eight  o'clock  in  the  evening.  On 
landing  at  the  steamboat  wharf,  the  party  started  on  foot^  to 
go  to  the  station  of  the  New  York  Central  Railroad  Com- 
pany, about  seventy  rods  from  the  wharf,  in  further  prosecu- 
tion of  their  journey,  and  on  the  way  from  the  wharf  to  the 
station,  the  plaintiff's  intestate  slipped  and  fell  upon  the  side- 
walk, and  thereby  received  injuries  of  which  she  died  in  a 
few  days. 

It  appears  from  the  statement  of  facts  submitted  to  the 
court,  that  persons  arriving  on  the  steamboat  generally  pass 
from  the  wharf  to  the  railroad  station  through  the  public 
sti'ccts  of  Geneva ;  and  that  upon  the  arrival  of  the  steam- 
boat, on  the  occasion  above  referred  to,  there  were  public  liacks 
for  hire  at  the  wharf,  for  the  purpose  of  conveying  passengers, 
jf  hired  to  do  so,  to  any  part  of  said  village,  or  to  the  rail* 
road  station. 
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Without  undertaking  to  lay  down  any  general  rule,  or  to  do 
anything  more  than  to  decide  the  particular  case  before  us, 
we  are  of  opinion,  upon  the  facts  submitted,  that  the  accitfent 
referred  to  was  not  within  the  terms  of  the  policy.  True, 
the  accident  occurred  to  the  plaintiff  "  while  traveling,"  and 
th«it  too,  while  traveling  on  the  very  journey  which  she  had 
in  view  when  she  procured  the  ticket ;  but  at  the  time  frhen 
the  accident  occurred,  the  plaintiff  was  not  traveling  by  any 
^*  public  or  private  conveyance  for  the  transportation  of  pas- 
Bengcre,"  but  was  voluntarily  pursuing  her  journey  on  foot, 
although  there  were  conveyances  at  hand,  which  she  might 
have  employed,  if  she  had  chosen  to  do  so.  The  defendant 
insured  only  against  the  perils  of  traveling  by  conveyance; 
and  if  the  plaintiff  had  gone  *'by  conveyance"  from  the 
wharf  to  the  station,  the  accident  in  question  could  not  have 
occurred. 

Tlie  counsel  for  the  plaintiff  argues  that  the  risk  assumed 
^y  the  defendant,  is  not  confined  to  accidents  occurring  dur- 
ing the  very  act  of  riding,  but  that  it  covers  every  accident 
happening  while  doing  any  act  necessary  or  proper  to  be 
done,  during  the  making  of  the  journey,  including  in  tlie 
present  case,  the  passing  from  the  steamboat  wharf  to  the 
raihoad  station,  in  any  usual  and  proper  mode.  Accidents 
may  be  supposed,  which  though  not  occurring  in  the  very 
act  of  riding  in  a  conveyance,  would  be  covered  by  the 
defendant's  contract.  The  fcase  of  Theobald  v.  Bailway 
Passengers  Assn7*ance  Company  (26  Eng.  L.  &  Eq.  R., 
432),  cited  by  the  plaintiff's  counsel,  presents  an  instance  of 
that  kind.  In  that  case,  the  train  had  stopped  at  a  station 
where  a  change  of  cars  took  place,  and  the  plaintiff,  while 
stepping  out  of  the  car,  met  with  an  injury  without  any 
tiegh'gence  on  his  part,  and  in  consequence  of  the  step  t»f  the 
car  being  accidentally  slippery.  There,  as  was  said  by  Pol- 
lock, (1.  B.,  "though,  at  the  time  of  the  accident,  the  plain- 
tiff's journey  had  in  one  sense  terminated  by  the  carriage 
having  stopped,  he  had  not  ce.ised  to  be  connected  with  the 
carriage,  for  he  was  still  on  it.     The  accident  also  happened 
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without  negligenco  on  liis  part,  and  while  doing  an  act, 
whicli  as  a  passenger,  he  must  necessarily  have  done,  for  a 
passenger  must  get  into  the  carriage  and  get  out  of  it  when 
the  journey  is  at  an  end,  and  cannot  be  considered  as  discon- 
nected from  the  machinery  of  motion  xmtil  the  time  he  has, 
as  it  were,  safely  landed  from  the  cojriage  and  got  upon  the 
platform.  The  accident  is  attributable  to  his  being  a  passen- 
ger on  the  railway,  and  it  arises  out  of  an  act  immediately 
connected  with  his  being  such  a  passenger.''  The  policy  in 
that  ease  insured  against  injuries  "  happening  to  the  assured- 
from  railway  accidents  whilst  traveling  in  any  class  carriage 
on  any  litie  of  railway,"  &c.,  and  it  was  held  that  the  acci- 
dent was  within  the  meaning  of  the  policy.  But  that  case 
does  not  go  to  the  extent  of  holding  that  the  policy  covered 
every  accident  happening  to  the  assured  while  doing  any  act 
necessary  ar  proper  to  be  done,  during  the  making  of  thd 
journey. 

The  distinction  between  that  case  and  the  one  before  us,  id 
obvious.  There,  the  assured  was  injured  while  yet  on  the 
carriage  in  which  he  had  made  his  journey,  and  while  in  the 
act  of  getting  out  of  it,  which,  as  a  passenger,  he  must  neces- 
sarily have  done.  Uere,  the  assured  when  injured,  wad 
not  in,  on,  or  in  any  way  connected  with  any  convey ance,  and 
she  was  pursuing  a  part  of  her  journey  on  foot,  she  having 
voluntarily  chosen  to  walk,  in  preference  to  taking  a  carriage. 

Judgment  should  be  given  for  the  defendant. 

Judgment  for  defendant. 


Charles  11.  Williams  and  others,  v.  The  Crry  of  Rocuesteb 

and  others. 

(Gkneral  Term,  Betbkth  District,  December,  186^) 

A  case  for  submission,  under  secUon  872  of  the  Code,  must  present  an  actual 
controversy  for  adjudication  between  the  parties,  and  also  indicate  tho 
Judgment  desired,  or  it  will  be  dismissed . 
Laxsincs — ^Vou  II.         22 


170  CASES  IN  THE  SUPREME  COIJIIT  [Dec, 

WilUana  t.  TU*  City  of  RocUoster. 
The  facts  appear  in  tht  opinion  of  the  court 

E.  A.  RayrrKmdj  for  t1i«  plaintiff. 

A.  G.  WheeUr^  for  the  defendant. 

Present — Johnsok^  J.  C.  Smith  and  D  wight,  J  J. 

By  the  Court — Dwioht,  J.  Tliis  purports  to  be  a  snbmis- 
fiion  of  a  controrersy,  without  action,  under  section  372  of 
the  Code  of  Procedure.  But  the  parties  have  apparently 
mistaken  the  province  and  purpose  of  that  provision  of  law. 
Its  object  is  to  enable  parties,  without  resort  to  legal  process 
or  formal  pleadings,  to  submit  to  the  court,  for  its  adjudica- 
tion, some  alleged  cause  of  action  or  claim  for  relief.  The 
submission  must  be  for  an  adjudication.  A  case  must  be 
presented  in  which  a  judgment  may  be  rendered  in  favor  of 
one  and  against  the  other  of  the  parties  to  the  submission ; 
and  the  case  must  indicate  what  judgment  is  asked  for. 

This  is  not  such  a  case.  A  st^itement  of  facts  is  presented, 
agreed  upon  between  the  parties,  and  then  three  questions 
are  propounded,  to  be  answered  categorically  by  the  court. 

No  judgment  for  relief  is  asked  for,  nor  does  it  appear  that 
any  controversy  exists  between  the  parties  beyond  a  differenco 
of  opinion  upon  the  questions  propounded  to  the  court. 

The  facts  stated  are  such  as  tend  to  make  out  a  cause  of 
action  in  favor  of  the  plaintiff,  against  some  of  the  defendants, 
for  trespass  ;  they  might,  also,  be  possibly  made  the  basis  of 
a  demand  for  equitable  relief,  in  the  nature  of  an  injunction. 
But  the  question  is  not  submitted  whether  the  plaintiffs 
are  entitled  to  a  judgment  for  damages,  nor  whether  any 
threatened  action  on  the  part  of  the  defendants  should  be 
restrained  by  injunction. 

It  is  impossible  for  the  court  to  render  any  judgment  upon 
such  a  submission. 

The  case  must  be  dismissed,  without  costs  to  either  party. 

All  concur.    Case  dismissed. 
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GnoLETTB  SnARTy  Appellant,  v.  Eenj.  F.  Fbeiumak    and 

others,  Eespondents. 

(QxNEBAL  Term,  Sbtbnth  District,  Decioibeb,  1860.) 

In  an  action  brought  to  set  aside  the  deed  of  a  deceased  grantor,  as  fhiudti- 
lent  against  his  creditors,  with  a  riew  to  a  subsequent  application  to  the 
surrogate  for  sale  thereof  under  section  72,  chap.  460,  Laws  of  ]  837,  whidi, 
as  amended  in  1843  (chap.  172),  renders  a  Judgment  upon  tlie  mcrilB  against 
administrators,  &c.,  prima  faeid  evidence  of  indebtedness  upon  tlie  appli- 
cation.— Heldf  that  the  plaintiff  did  not  sustain  his  complaint  by  simply 
showing  a  Judgment  in  his  favor  against  the  grantor's  administrator. 

Appeal  from  a  judgment  entered  on  the  report  of  a 
referee  in  favor  of  the  defendants.  The  facts  arc  stated  in 
the  opinion  of  the  court. 

JSl  G.  Zaphamj  for  the  appellant. 

W.  C.  liowUy^  for  the  respondents* 

Present — Johnsoit,  J.  C.  SMrrn  and  Dwiqht,  JJ, 

By  the  Court — ^Dwigut,  J.  This  was  an  action  to  set 
aside  a  deed  executed  by  Alvah  H.  Parks,  deceased,  in  liia 
lifetime,  on  the  ground  that  it  was  executed  in  fraud  of  credi- 
tors of  the  deceased,  of  whom  the  plaintiff  was  alleged  to  be 
one.  He  seeks  to  hare  the  deed  set  aside  as  an  impediment 
to  proceedings  before  the  surrogate  to  obtain  an  order  for  the 
sale  or  mortgaging  of  the  real  estate  of  the  deceased  to  pay 
his  debts. 

Upon  the  trial  the  plaintiff  introduced  in  evidence,  imder 
the  defendant's  obj'ection,  the  record  of  a  judgment  recovered 
by  the  plaintiff'  against  the  administrators  of  the  deceased 
upon  claims  existing  at  the  time  of  the  death  of  the  intestate 
which  had  been  referred  by  consent  of  the  parties  and  the 
approval  of  the  surrogate,  in  pursuance  of  the  statute,  and 
upon  which  judgment  payments  had  been  made  by  the  admin- 
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istratoi*s  in  the  course  of  administration.  No  other  evidence 
of  the  alleged  indebtedness  was  given. 

The  referee  held :  1st  That  the  judgment  did  not  estab- 
lish tlie  fact  of  indebtedness  as  against  the  parties  defendant 
to  this  action  ;  and,  2d.  That  if  it  did  establish  the  fact  that 
an  indebtedness  had  existed,  it  did  not  change  its  character 
from  that  of  a  simple  contract  debt,  and  that  such  debt  was 
barred  bj  the  statute  of  limitations.  If  eitlier  of  these  con- 
clusions were  correct  the  plaintiff's  complaint  was  properly 
dismissed.  I  am  of  opinion,  that  the  referee  was  right  in  the 
first  of  the  conclusions  stated.  The  judgment  introduced  in 
evidence  and  relied  upon  to  prove  the  indebtedness  of  the 
deceased  to  the  plaintiff,  Avas  merely  a  judgment  against  his 
administrators. 

Aside  from  the  amendment  of  1843,  hereafter  noticed,  the 
uniform  tenor  and  purpose  of  the  statutes  in  respect  to  judg- 
ments of  this  character  is  to  restrict  tlieir  effect  to  the  estab- 
lishment of  claims  collectible  out  of  assets  in  the  hands  of 
the  personal  representatives  in  the  course  of  administi-ation. 

Such  a  judgment  does  not  establish  a  lien  upon  the  real 
estate  of  the  deceased.    (3  R.  S.,  449,  §  12.) 

At  common  law  and  in  equity  it  was  not  evidence  against 
his  heirs  or  devisees.  {Osgood  v.  Manhattan  Co.^  3  Cow., 
612;  Baker  v.  Kingsland^  10  Paige,  306.)  Previous  to  tlio 
amendment  of  1843  it  was  not  even  admissible  in  evidence,  in 
proceedings  before  the  surrogate,  to  obtain  an  order  for  the 
mortgage,  lease  or  sale  of  real  estate.  The  act  of  1887  (Laws 
of  1837,  chap    460,  §  72)  so  declared. 

The  amendment  of  1848  provided  that  such  judgment 
obtained  upon  a  trial  on  the  merits  should  be  pinma  facU 
evidence  of  the  debt  before  the  surrogate;  but  it  went  no 
further,  and  upon  no  principle  can  the  effect  of  this  provision 
be  extended  to  render  such  judgment  evidence  in  an  action 
like  the  present. 

In  the  case  of  Loomis  v.  Tifft  et  al.  (16  Barb.,  541),  cited 
by  counsel  for  the  appellant  as  authority  for  the  bringing  of 
this  action  in  aid  of  the  proceedings  before  the  surrogate,  and 
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wliicli  was  an  action  of  precisely  tliis  <;haracter,  it  was  oojected 
on  the  part  of  the  defendant  that  no  jndgment  had  been 
obtained  against  the  deceased  or  his  personal  representatives. 
The  court  held  that  the  objection  was  not  well  taken,  and 
thej  «ay,  in  an  opinion  by  Mr.  Justice  Allen  :  "  A  judgment 
recovered  against  the  administrator  would  not  be  evidence  for 
any  jmrpose  against  the  parties  to  this  action.  It  would  not 
hQ  prima  facie  evidence  of  the  plaintiff's  debt." 

Such,  I  think,  both  upon  principle  and  autliority,  must  bo 
the  rule ;  and  hence  the  referee  was  right  in  refusing  to 
•«r^ard  the  judgment  as  any  evidence  of  the  debt  alleged  by 
^•the  plaintiff.     The  fact  that  the  defendant  in  this  action,  Susan 
Parks,  was  one  of  the  administrators,  and  as  such  a  defendant 
in  the  proceeding,  by  reference,  in  which  the  plaintift''s  judg- 
•radnt  was  obtained,  cannot  affect  the  decision  of  this  ques- 
tion.   In  that  proceeding  she  was  made  a  party,  and  the 
judgment  was  obtained  against  her  simply  in  her  representa- 
tive ca}mcity,  and  her  personal  interest  in  the  real  estate, 
-flought  to  be  reached  in  this  action,  could  not  be  affected  by 
that  judgment  otherwise  than  that  of  her  co-grantors. 

I  am  also  of  opinion  that  the  second  of  the  referee's  conclu- 
sions of  law,  above  stated,  was  correct,  viz :  That  the  plaintiff's 
debt,  if  proved  by  the  judgment,  was  barred  by  the  statute 
of  limitations ;  but  if  right  in  any  views  upon  the  first  ques- 
tion, it  is  unnecessary  to  examine  the  second.  The  judgment 
.  should  be  affirmed  with  costs. 

All  coneuriiDg,  judgment  affirmed. 


Sylvester  Gray  and  others.  Administrators,  &c.,  Appel- 
lants, V.  John  M.  Gray,  Kespondent. 

(Obnbral  Tsrx,  Sbtbrth  DiaTRKrr,  Decbhbeb,  1860.) 

Wbere  a  promiswry  note  ia  found  in  the  maker*8  hands,  canceled,  his 
indebtedness  thereon  ia  presumptirelj  discharged,  and  proof  that  no  pay- 
ment has  been  made,  nor  offset  surrendered  in  respect  thereof,  does  not 
destroy  the  presumption . 


1 
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Appkal  from  a  judgtnont  entered  on  the  report  of  a 
referee,  in  favor  of  the  defendant.  The  facts  are  stated  in 
the  opinion  of  the  coart. 

A,  J,  AbboUy  for  the  appellant. 

McNeil  Seymour^  for  the  respondent. 

Present — Joiinsox,  J.  C.  Smith  and  Dwionr,  JJ. 

By  the  Court — ^Dwionx,  J.  The  plaintiffs  as  adminis- 
trators of  John  Gray,  deceased,  sued  on  a  note  alleged  to  bo 
lost,  made  by  the  defendant,  who  was  a  son  of  the  intestate, 
to  the  intestate  in  his  lifetime.  On  the  trial,  the  defendant 
produced  the  note  with  his  name  torn  off,  and  testified  that 
he  had  it  in  his  possession  before  the  death  of  his  father.  It 
appeared  in  evidence  that  the  defendant  lived  in  the  same 
house  with  his  father  at  the  time  of  the  death  of  the  latter, 
and  that  upon  one  occasion,  after  his  father^s  death,  he  had 
the  key  to  the  desk  in  which  the  note  was  kept ;  but  he  and 
his  brother,  who  was  with  him  at  the  time,  testified  that  he 
did  not  take  tlie  note  from  the  desk.  It  also  appeared  by 
his  own  evidence,  that  he  had  never  paid  the  note ;  and  that 
at  the  time  whcii  it  came  into  his  possession,  the  intestate 
was  not  indebted  to  him  in  any  sum. 

The  referee  found  as  a  fact,  that  the  note  had  not  been 
paid  nor  satisfied  by  offset,  but  as  conclusion  of  law,  that  the 
posscosion  of  it  by  the  maker  was  presumptive  evidence  that 
it  had  been  discharged.  And  the  defendant  had  judgment, 
from  wliich  the  plaintiffs  appeal,  on  the  ground  that  the 
referee  erred  in  the  conclusion  of  law  above  stated.     Thev 

m 

urgG  that  possession  of  the  note  by  the  maker  was  presump- 
tive evidence  of  payment  only,  and  that,  the  presumption  of 
payment  being  repelled,  the  burden  of  proof  was  upon  the 
defendant,  to  show  that  the  obligation  had  been  otherwise 
discharged  or  acquitted. 

But  such,  I  do  not  find  to  be  the  law.     Pothier  m  his 
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work  on  obligations  (Poth,  on  Obi.,  No.  573),  refers  to  pre- 
cisely the  distinction  here  songht  to  be  established,  and  con- 
cludes that  it  was  not  sound ;  but,  on  the  contrary,  that  "  it 
ought  to  bo  decided  generally  from  the  possession  of  the 
debtor,  that  the  creditor  shall  be  presumed  to  have  given  up 
the  security,  either  as  acquitted  or  released,  until  the  creditor 
shows  the  contrary ;  as,  for  instance,  that  it  has  been  taken 
surreptitiously."  lie  says  further :  "  There  is  suflScient 
ground  to  presume  a  donation  and  release  of  the  debt  when 
the  creditor  gives  up  the  security,  and  the  circumstance  of 
the  security  being  in  the  possession  of  the  debtor  is  a  suffi- 
cient reason  for  presuming  that  the  creditor  has  given  it  up ; 
as  that  is  the  most  natural  way  of  the  possession  passing  from 
the  one  to  the  other."  See  also  Cowen  &  Hill's  Notes  to  Phil, 
on  Evidence,  note  192,  and  the  cases  there  cited,  where  it  is 
Siiid :  "  If  a  promissory  note  or  bond  should  chance  to  be  found 
in  the  hands  of  the  debtor,  or  if  it  be  crossed,  rased  or  torn  in 
pieces,  either  of  these  circumstances  will  create  a  presump- 
tion that  it  has  been  acquitted ;  which  presumption  will 
remain  until  clear  proof  be  brought  that  the  debt  is  still 
owing ;  as  that  the  appearances  came  by  violence  or  accident." 
(See  also  Parsons  on  Notes  and  Bills,  235  and  236.) 

In  this  case,  both  circumstances  concur.  The  note  is  found 
in  the  hands  of  the  maker,  and  it  is  canceled  by  the  removal 
of  the  maker's  name.  These  circumstances  could  not  law- 
fully exist  without  the  act  or  consent  of  the  holder  of  the 
note ;  and  that  they  occurred  unlawfully  will  certainly  not  be 
presumed. 

If  any  presumption  against  the  ioiia  fides  of  the  defend- 
ant's possession  of  the  note  could  arise  from  the  fact  that  he 
had  access  to  the  desk  in  which  the  note  was  kept,  it  was 
fully  repelled  by  his  affirmative  evidence  that  he  did  not  take 
the  note  therefrom. 

The  burden  of  proof  was  clearly  upon  the  plain tiffis  to  show 
that  the  defendant  did  not  come  honestly  by  the  possession 
of  the  note,  and  that  it  was  not  canceled  by,  or  with  the 
consent  of  the  holder;  and  in  the  absence  of  such  proof  the 
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defendant  is  entitled  to  tlie  benefit  of  the  presumption  raided 
by  tlie  iacts  of  such  possession  and  cancellation,  viz. :  That 
the  debt  had  been  released  or  acquitted. 

The  judgment  must  be  afiirmed  with  costs.    All  concurring 

Judgment  affirmed. 


Heney  L.  Fish  and  others,  Bespondents,  v.  Beackett  H. 
Claek,  Appellant,  impleaded  with  James  Campbell. 

(QENEBAL  TeBH,  tSEYENTH  DlSTKICT,  DECEMBER,  1809.) 

The  defendant,  who  owned  and  kept  for  the  conyenience  of  his  businois 
OS  a  manu&cturer  of  staves,  a  canal  boat,  suitably  manned  and  equipped, 
received  from  the  plaintii&,  who  were  common  carriers,  a  cai^  of  the 
merchandise  of  their  shippers  indifferently,  and  undertook  its  transporta- 
tion on  such  boat  to  a  point  on  their  route  of  business,  for  the  usual  rates  of 
charge,  to  be  collected  and  paid  over  by  the  plaintiffs,  less  a  commission 
retained. — Held^  that  he  was  not  liable  to  the  plaintiffs  as  a  common 
•  carrier,  although  he  had  applied  for  the  cargo,  knowing  the  general 
ownership  it  must  have,  and  a  year  previously  had  made  with  them 
and  i>erformed  a  similar  contract 

This  action  was  brought  to  charge  the  defendants  with 
liability  for  the  loss  and  damage  of  merchandise,  while  in 
transitUy  on  their  boat  upon  the  canal  between  Rochester 
and  Albany. 

The  plaintiffs  were  extensively  engaged,  under  the  style  of 
"  The  Kochester  Transportation  Co.,"  as  common  carriers  pf 
merchandise  upon  the  canal  and  river  between  Buffalo,  Nqw 
York  and  intermediate  places,  having  a  warehouse  and  office 
in  Rochester,  and  an  office  at  New  York.  In  their  business 
they  generally  used  their  own  boats,  but,  on  occasion,  carried 
on  those  of  other  owners ;  and,  in  the  latter  case,  were 
accustomed  to  ship  in  their  own  names,  collect  the  freight 
charges  at  the  places  of  destination,  and,  after  deducting  a 
commission,  to  pay  over  the  balance  to  the  owner  of  the 
boats. 

The  defendants  were  the  owners  in  common  of  a  canal 
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boat,  wliicli  was  kept  for  use  in  the  business  of  eacli  of  them, 
the  defendant  Clark  being  a  manufaeturor  of  staves,  and  the 
defendant  Campbell  a  cooper.  Some  time  in  the  year  1863, 
while  the  defendants  so  owned  it,  the  boat  had  been  employed 
in  the  transportation  of  a  load  of  merchandise  from  Eochester 
to  New  York,  furnished  by  the  plaintiffs  through  an  arrange- 
ment with  Clark,  which  was  in  accordance  with  that  usually 
made  by  them  with  boat  owners,  as  before  stated ;  and  in 
May,  186J:,  the  boat  not  being  needed  in  the  business  of 
either  of  the  defendants,  Clark,  knowing  the  character  of  the 
defendants'  business,  applied  to  them  for  a  cargo  for  transport- 
ation from  Rochester  to  New  York,  expecting  to  receive,  as 
he  did,  in  fact,  the  goods  of  individuals  indiscriminately;  and 
thereupon,  the  cargo  in  question,  consisting  principally  of 
flour  and  potatoes,  belonging  to  various  owners  unknown  to 
defendants,  and  being  in  the  plaintiffs'  charge  for  transporta- 
tion, was  loaded  upon  the  defendants'  boat,  in  part  at  the 
warehouse  of  the  plaintiffs,  and  in  part  at  the  premises  of  one 
Whitney,  ^vith  the  understanding  that  the  defendants  should 
receive  the  price  paid  by  the  shippers  for  freight,  which  was 
to  be  at  the  ruling  prices,  and  collected  by  the  plaintiffs  and 
paid  to  the  defendants,  after  deducting  advances  and  four 
per  cent  commissions. 

The  captain  and  crew  were  provided  by  the  defendants,  and 
were  subject  to  their  orders;  and  the  shipping  bills  were 
signed  by  the  captain,  to  whom  the  plaintiffs  made  advances 
for  expenses  of  tolls  and  towing,  and  they  (the  plaintiffs) 
also  procured  an  insurance  upon  the  cargo. 

The  boat  met  with  accident  on  its  way,  on  account  of 
which,  without  negligence  or  fault  of  the  defendants  or  the 
boat's  crew,  the  boat  and  cargo  were  badly  injured,  and  the 
latter  partial^  lost ;  the  remainder  was  sold  by  direction  of 
plaintiffs  and  their  insurers,  who  paid  the  insurance  to  the 
plaintiffs,  and  the  plaintiffs  paid  the  shippers  the  value  of 
their  property. 

The  defendant,  Campbell,  had  no  part  in  making  the  con- 
tract, and  no  knowledge  of  it. 
Lansing — ^Vol,  II        23 
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The  case  was  referred,  and  a  report  was  made  dismissing 
tjie  complaint  against  the  defendant  Campbell,  but  in  favor 
of  the  plaintiffs  as  against  the  defendant  Clark,  who  was 
charged  with  the  liability  of  a  common  carrier;  and  this 
appeal  was  taken  by  him  from  the  jadgment  upon  a  case  and 
exceptions. 

John  Mc  Connelly  for  the  appellant 

Edward  HarrU^  for  the  respondents. 

Present — Johnson,  J.  C.  Smfth  and  Dwight,  JJ. 

DwiGHT,  J.  The  findings  of  the  referee  expressly  absolve 
the  defendant,  Clark,  from  liability  except  as  a  common  car- 
rier, but  charge  him  as  such. 

In  his  opinion  the  referee  expresses  very  great  doubt 
whether  a  recovery  in  the  case  can  be  sustained,  and  states 
that  for  the  purposes  of  his  report  he  adopts  the  conclusion 
which  charges  the  defendant  in  order  that  if  it  should  be  held 
upon  review  that  the  defendant  was  chargeable,  the  necessity 
of  a  new  trial  rjiglit  be  obviated.  I  think  it  clear  that  the 
conclusion  caA:iot  be  sustained. 

According  to  all  the  authorities  it  is  an  essential  character- 
istic oi  the  common  carrier  that  he  hold  himself  out  as  such  to 
the  world ;  that  he  undertake  generally,  and  for  all  persons 
indifferently,  to  carry  goods,  and  deliver  them  for  hire,  and 
that  his  public  profession  of  his  employment  be  such  that  if 
he  refuse  without  some  just  ground  to  carry  goods  for  anyone 
in  the  course  of  his  employment  and  for  a  reasonable  and  cusr 
tomary  price,  he  is  liable  to  an  action. 

Such  is  the  rule  laid  down  by  all  the  elementaiy  writers, 
and  sustained  by  tliC  authorities  cited  by  them.  (See  3  Kent's 
Com.,  597 ;  Stoiy  on  Bail,  §  495 ;  2  Parsons  on  Cont.,  166, 
note ;  Angell  on  Com.  Car.,  §  46.) 

The  latter  wri'.f  r  finds,  as  he  thinks,  some  discrepancy  in  the 
authorities  and  cites  some  cases  decided  in  sister  States  as 
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tending  to  enlarge  the  rule  and  impose  the  liability  of  couimon 
carriers  upon  persons  exercising  that  employment  only  ocea- 
sionally  and  incidentally,  and  it  is  upon  the  authority  of  these 
cases,  or  rather  upon  the  summary  of  them  given  by  Mr 
Angell,  that  the  referee  bases  his  conclusion  in  this  case. 

So  far  as  I  have  been  able  to  examine  the  cases  thus  cited 
and  referred  to,  I  do  not  find  that  they  go  to  establish  a  rule 
essentially  different  from  that  above  quoted. 

Tlie  parties  Ixeld  liable  as  common  carriers  in  those  cases 
seem  generally  to  have  been  persons  who,  thongh  not  pursu- 
ing the  business  constantly  or  exclusively,  have  yet  occasion- 
ally held  themselves  out  as  common  carriers,  and  at  such 
times  have  assumed  that  character  and  subjected  themselves 
to  its  liabilities. 

In  the  case  of  Alien  v.  SacJcrider  (37  N".  Y.,  841),  the  rule 
substantially  as  stated  above,  is  quoted  from  various  authori- 
ties and  approved.  Mr.  Justice  Fabebb,  writing  the  opinion 
of  the  court,  says :  ^^  The  employment  of  a  common  carrier  is 
a  public  one,  and  he  assun^es  a  public  duty,  and  is  bound  to 
receive  and  carry  the  goods  of  any  one  who  offers ;"  and  in 
that  immediate  connection  he  quotes  from  Prof.  Parsons: 
"  On  the  whole  it  seems  to  be  clear  that  no  one  can  be  con- 
sidered as  a  common  carrier  unless  he  has  in  some  way  held 
himself  out  to  the  public  as  a  carrier  in  such  a  manner  as  to 
render  him  liable  to  an  action  if  he  should  refuse  to  carry  for 
any  one  who  wished  to  employ  him." 

If  this  test  be  applied  to  the  case  now  under  consideration 
we  find  that  the  defendant,  Clark,  was  not  a  common  car- 
rier. He  was  a  manufacturer  of  staves,  and  Campbell,  his 
co-defendant,  was  a  manu&cturer  of  barrels.  They  were 
joint  owners  of  a  canal  boat  and  employed  it  in  their  own 
business,  viz.,  the  transportation  of  their  own  materials  and 
manufactures.  On  one  occasion  only,  before  the  present,  so 
far  as  the  proof  shows,  or  as  the  referee  finds,  had  the  boat 
ever  been  employed  in  any  other  manner,  and  that  was  in 
the  previous  year,  upon  an  arrangement  with  the  same  par- 
ties as  in  this  case ;  the  plaintiffs  in  this  action,  to  carry  a 
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load  of  produca  for  them  fvom  Royhestcr  to  New  York. 
There  was  no  proof  that  the  defendants  or  either  of  them 
bad  ever  upon  any  otlier  occasion  offered  to  carry  the  goods 
of  any  person,  and  so  far  was  the  employment  in  these 
instances  from  being  a  pnUic  employment  that,  as  the  referee 
finds,  the  defendant,  Campbell,  part  owner  i»f  the  boat,  did 
not  know  of  the  transaction  ;  and  as  to  him  the  complaint  was 
dismissed  for  that  reason.  It  is  very  clear  that  the  defendant, 
Clark,  did  not  hold  himself  out  to  the  public  to  carry  the 
goods  of  any  person  who  chose  to  employ  him.  Tiie  fact 
that  the  plaintiffs  were  common  carriers,  and  that  the  pro 
perty  with  which  the  defendants'  boat  was  loaded  was  the 
property  of  various  persons,  and  of  all  such  persons  as  chose 
to  employ  the  plaintiffs  to  transport  it  for  them  does  not,  as  it 
seems  to  me,  affect  the  question  of  the  character  of  the  defend- 
ant's employment.  lie  undertook  with  the  plaintiffs  to  carry 
Buch  a  load  as  they  should  furnish  him.  There  was  no  privity 
between  him  and  the  owners  of  the  property  transported.  As 
to  him,  the  cargo  was  the  property  of  the  plaintiffs,  and  the 
"  going  rates  "  of  freight  was  adopted  as  the  measure  of  the 
compensation  to  be  paid  the  defendant  for  his  carriage.  This 
was  to  be  paid  him  by  the  plaintiffs,  being  collected  by  them 
from  the  shippers. 

In  no  essential  particular,  so  far  as  I  can  see,  does  this  case 
differ  from  that  of  Allefi  v.  Sackrider  {supra).  In  that  case, 
as  in  this,  the  defendant  had  upon  one  previous  occasion  car^ 
ried  a  load  for  the  plaintiffs.  In  this  case,  as  in  that,  the 
defendant  had  never  carried  nor  offered  to  carry  for  any  other 
person  than  the  plaintiffs.  The  only  respects  in  which  a  dis- 
tinction can  bo  drawn  between  the  two  cases,  are :  1st.  That 
in  this  case  the  plaintiffs  were  common  carriers,  and  the  pro- 
perty sliipped  by  them  w^as  the  property  of  various  persons. 
"Whereas,  in  the  case  referred  to,  the  property  belonged  to  the 
plaintiffs  themselves ;  and,  2 J.  That  in  this  case,  as  the  ]*eferec 
finds,  tlie  defendant  applied  to  the  plaintiffs  for  a  load,  and  in 
tliat  case  the  plaintiffs  applied  to  the  defendant  to  take  a 
load. 
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It  seems  to  ine  that  tliese  points  of  distinction  are  unessen- 
tial. It  certainly  cannot  be  held,  that  every  person  who  in 
an  exigency,  or  upon  an  occasion,  undertakes  to  transport 
goods  for  a  common  carrier  thereby  becomes  himself  a  com- 
mon carrier,  and  imposes  upon  himself  the  extreme  measure 
of  liability  which  attaches  to  that  character.  Nor  can  it  be, 
that  a  single  application  for  employment  to  transport  goods 
(for  it  does  not  appear  that  upon  the  occasion  in  the  previous 
year,  the  defendant  applied  for  the  employment),  amounts  to 
snch  a  holding  out  to  the  public  in  a  public  employment,  os 
is  required  by  the  rule  above  stated,  to  constitute  the  person 
employed  a  common  carrier.  It  is,  perhaps,  worthy  of  notice, 
that  the  referee  does  not  find  that  the  defendant  applied  to 
the  plaintiffs  to  obtain  him  a  load,  b^it  that  he  applied  to 
them  to  furnish  him  a  load.  The  former  language  might 
have  implied  an  employment  of  the  plaintiffs  as  his  agents  to 
contract  for  him  with  third  persons ;  the  language  actually 
used  can  be  construed  only  as  a  proposition  to  the  plaintifi^s 
to  caiTy  for  them. 

And  such,  I  think,  all  the  evidence  and  the  findings  of 
the  referee,  show  the  contract  to  have  been.  The  bills  of 
lading  were  in  the  name  of  the  plaintiffs  (The  Eochester 
Transportation  Co.),  as  the  shippers.  They  contracted  with 
the  owners  of  the  property  in  their  own  names ;  were  to  col- 
lect the  freight;  effected  the  insurance  in  their  own  names, 
and  upon  the  happening  of  the  loss,  promptly  paid  the 
owners  of  the  property,  adjusted  the  loss  with  the  insurance 
company,  and  collected  the  insurance  money.  It  seems  to 
me,  from  the  whole  case,  that  the  idea  of  resorting  to  the 
defendant  to  cover  the  loss  not  covered  by  the  insurance,  was 
an  afterthought,  and  a  subterfuge. 

Bnt,  however  this  may  have  been,  it  is  clear,  I  think,  that 
the  defendant,  whatever  his  contract  with  the  plaintiffs,  was 
not  within  the  rule  well  established  in  this  State,  a  common 
carrier,  and  therefore,  was  only  responsible  for  jiegligence  in 
the  performance  of  his  contract.    The  referee  finds,  that  the 
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loss  was  not  attributable  to  any  degree  of  n^Iigenee  or  fault 
on  his  part. 

In  my  opinion,  the  jndgment  should  be  reversed,  and  a 
new  trial  granted. 

All  oonouriDg.  Judgment  revei'sed,  and  new  trial  granted; 
costs  to  abide  event 


John  C.  Foster,  Bespondent,  r.  Georob  J.  Maoeb,  and 
others,  executors,  &c.,  of  Jonn  Maobe,  deceased,  Appel- 
lant 

(QfiNBBAL  TeBU,  SbYENTH  DiBTBICT,   Dbcexbee,  1869.). 

One  of  two  owners  in  common  of  a  chattel,  being  in  sole  possession,  let  ft 
fi>r  an  agreed  price.  The  hirer  was  ignorant  of  the  ownership  in  com!* 
mon,  but  being  afterward  notified  of  it,  reiused  when  the  hire  was  doe^ 
to  pay  his  baUor  more  tlmn  that  portion  thereof,  which  represented  tho 
latter's  interest ;  the  bailor  sued  to  recover  the  balance,  and  the  hirer  set 
up  an  assignment  of  the  same  from  the  other  owner  in  common,  and 
that  upon  an  accounting  for  profits  of  the  chattel,  a  balance  would  \m 
found  due  to  him  as  such  assignee,  but  fiuled  to  establish  the  latter  aUe< 
gation. — Hddy  that  the  bailor  could  recover  the  balance  of  the  pries 
agreed. 

Appeal  froxn  a  judgment  entered  on  the  report  of  a  referee. 

Tlie  facts  found  by  the  referee  were  substantially  these: 
On  the  9th  of  November,  1857,  the  plaintiff  owned  the  half 
of  a  liorse-power  dredging  machine,  used  in  excavating  earth 
under  water,  in  common  with  one  Osgood,  who  owned  the 
remaining  half.  The  plaintiff  was  in  sole  possession,  and  tor 
a  year  previously  had  been ;  and  during  that  time  he  had 
individually  made  large  outlays  for  its  repairs  and  expenses, 
and  there  was  an  imliquidated  account  between  him  and 
Osgood  for  the  receipts,  and  disbursements  and  profits  and 
loss  of  the  machine. 

On  the  day  above  named  the  plaintiff  entered  into  a  writ- 
ten contract  with  the  defendant's  testator,  John  Magee,  to  hire 
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out  the  dredge  to  him,  at  a  stipulated  price  per  day,  to  do  cer- 
tain work  at  the  head  of  Seneca  lake,  and  it  was  soon  after- 
ward delivered  to  Magee,  and  lie  had  the  use  of  it  under  tho 
contract.  While  he  was  using  the  machine,  and  about  tlie 
15tli  of  February,  1858,  Osgood  gave  Magee  notice  that  one- 
half  the  dredge  belonged  to  him,  and  demanded  that  one-ha]f 
the  earnings  should  be  paid  to  him,  of  which  notice  and 
demand  Magee  immediately  notified  the  plaintiff.  Before 
that  time  Magee  made  payments  on  the  contract  to  thd 
plaintiff,  but  after  the  notice  he  declined  to  pay  him  beyond 
one-half  the  contract  price  unless  indemnified  against  the 
claim  of  Osgood.  On  the  16th  of  June,  1858,  Osgood  sold 
and  assigned  to  Magee  his  half  of  the  dredge,  and  his  share 
of  the  rent  and  earnings  thereof  from  the  9th  of  November^ 
1857,  to  the  1st  of  June,  1858 ;  and  on  the  17th  of  the  samo 
month  the  plaintiff  sold  to  Magee  his  half  of  the  dredge.  On 
the  13th  of  July,  1858,  the  plaintiff  and  Magee  met  and 
agreed  upon  the  amount  which  the  machine  had  earned  while 
in  the  possession  of  Magee  under  the  contract,  and  Mageo 
paid  to  the  plaintiff  a  sum,  which,  with  the  previous  pay« 
ments,  made  one-half  of  such  amount,  the  latter  still  insisting 
that  he  was  entitled  to  receive  the  whole.  Tlie  referee  reported 
in  die  plaintiff's  favor  for  $496,  the  balance  unpaid,  with 
interest  from  13th  of  July,  1858.  Magee  died  during  the  pen<» 
dency  of  the  action,  and  the  present  defendants,  his  exeoa* 
tors,  were  substituted  in  his  place. 

The  appeal  was  submitted  on  printed  brie&* 

J),  Simaeyj  for  the  appellants. 

J7.  F.  ffowlandy  for  the  respondent. 

Present — £.  D.  Smitu,  Johksok  and  J.  0.  SMrrH^  JJ^ 

By  the  Court — James  0.  Sunn,  J.  There  is  nothing  in 
the  case  to  relieve  defendants  from  the  full  force  and  effect 
of  the  agreement  which  tiieir  testator  made  with  tlie  plainti^ 
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unless  it  is  to  be  fonnd  in  the  fact,  that  after  such  agreement 
was  made  and  fully  executed  on  the  part  of  the  plaintiff, 
Mageo  acquired  the  interest  of  Osgood  in  the  dredge  and  its 
earnings.  What  right  had  Osgood  in  respect  to  the  contract  ? 
He  was  not  a  party  to  it,  nor  mentioned  in  it.  The  bare  fiict 
that  he  and  the  plaintiff  owned  the  dredge,  as  tenants  in  com- 
mon, gave  him  no  right  to  sue  upon  the  contract,  or  to  collect 
the  earnings  of  the  machine,  or  any  portion  of  such  earnings, 
to  the  exclusion  of  the  plaintiff.  His  right  was  to  require  the 
plaintiff  to  account  to  him  for  his  proportion  of  tlie  earnings. 
When  the  contract  was  made,  the  plaintiff  had  possession,  in 
fact,  of  the  machine,  and  delivered  it  to  Magee  in  pursuance 
6f  the  contract.  True,  his  possession  was,  in  law,  that  of 
both  owners  in  common,  as  between  themselves;  but  that  cir- 
cumstance does  not  affect  the  legal  rights  of  the  parties  to  the 
contract,  so  far  as  the  contract  is  concerned.  The  plaintift*'B 
possession  of  the  dredge  was  not  wrongful  as  to  Osgood,  nor 
was  his  hiring  of  it  to  Magee.  Osgood  could  not  have  main- 
tained an  action  to  recover  the  possession  of  the  machine, 
either  as  against  Foster  (2  Johns.,  468 ;  9  Wend.,  338),  or  as 
against  Magee,  who  was  Foster's  bailee.  (13  N.  Y.,  173.) 
Magee  did  not  contract  with  Osgood,  nor  did  he  know,  at 
|be  time,  that  Osgood  had  any  interest  in  the  machine.  In 
short,  there  was  no  privity  between  Osgood  and  Magee,  and 
Osgood  had  no  right  to  call  on  the  latter  to  pay  to  him  for  tho 
use  of  the  machine,  unless  upon  equitable  grounds,  not 
appearing  in  the  case,  such  as  the  insolvency  of  Foster,  and 
the  consequent  danger  of  loss  to  Osgood,  in  case  of  a  balance 
duo  him  from  Foster  upon  an  accounting  between  them. 

By  the  assignment  from  Osgood,  the  defendants*  testator 
only  acquired  such  rights  in  the  machine  and  its  earnings  as 
Osgood  then  possessed.  His  liability  upon  the  contract, 
which,  as  has  been  said,  was  then  fully  executed  on  tho  part 
of  the  plaintiff,  was  not  affected  in  any  respect,  except  that 
OS  the  assignee  of  Osgood,  he  acquired  a  right  to  call  on  the 
plaintiff  to  account,  and  pay  over  any  balance  due  from  him, 
on  account  of  the  eaniings  of  the  machine,  including  its 
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earnings  nnder  the  contract  in  question,  and  that  right  he 
could  set  up  as  an  equitable  defence  to  an  action  on  such  con- 
tract, as  was  done  by  the  answer  in  the  present  suit.  The 
defendants,  however,  do  not  appear  to  have  insisted,  at  the 
trial,  upon  their  right  to  have  an  accounting,  but  they  rested 
their  defence  upon  grounds  entirely  indepandent  of  the  state 
of  the  accounts.  They  did  not  examine  the  plaintiff  nor  any 
otlicr  witness  as  to  the  accounts,  nor  has  the  referee  found 
any  tiling  on  that  subject,  except  that  the  plaintiff  had 
expended  a  large  amount  for  repairs,  and  there  was  an 
unliquidated  amount  between  him  and  Osgood.  The  plain- 
tiff, however,  testified  in  his  own  behalf,  on  the  subject,  and 
liis  testimony  tended  to  show  that  the  balance  of  accounts  is 
in  his  favor. 

It  follows  from  these  views,  that  there  is  certainly  no  legal 
defence,  and  so  far  as  appears,  no  defence  in  equity,  to  the 
strict  legal  obligation  created  by  the  contract  of  the  defend- 
ants'  testator. 

The  judgment  should  be  afiirmed. 

Judgment  affirmed. 


Habvey  WroANT,  Appellant,  v,  Wm.  N".  Smith,  Respondent. 
(General  Tebm,  Seventh  District,  December,  1800.) 

The  exemption  of  a  soldier^s  pay  and  bounty  from  levy  or  sale  under  an 
execution  (Laws  1804,  chap.  578,  page  1332),  does  not  extend  to  property 
purcliased  with  or  otherwise  yoluntarily  obtained  in  exchange  for  the 
same. 

The  principle  and  extent  of  such  exemptions  explained,  per  Johnson,  J. 

This  was  an  action  to  recover  the  value  of  property  upon 
which  the  defendant  had  levied  under  an  execution,  and  sold, 
while  sheriff  of  Stenben  county.  The  plaintiff  was  nonsuited, 
and  took  this  appeal  upon  a  case  made,  and  exceptions.  The 
facts  are  stated  in  tlie  opinion  of  the  court. 
.  Lansing — ^Vou  IL        24 
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liumsey  i&  Hobiey  for  the  appellant. 

A.  P.  FerrU^  for  the  respondent. 

ProBenlr-^E.  D.  Smith,  J.  0«  Shtth  and  Johksoni  JJ. 

By  the  Court — Joiinson,  J.  The  property  wliich  is  the 
snbject  of  this  action,  was  dearly  liable  to  be  levied  npon  and 
sold  by  execution,  at  the  instance  of  the  plaintiff's  creditors* 
It  was  not  exempt  from  levy  and  sale  by  any  statute,  and 
was,  therefore,  subject  to  the  claims  of  creditors,  aa  all  a 
debtor's  property  is  at  common  law.  The  ground  upon 
which  this  action  is  sought  to  be  maintained  is,  that  it  wai 
exempted  from  such  levy  and  sale  under  the  statute  of  1864 
(see  Laws  of  1S64,  chap.  578,  page  1332),  exempting  the  pay 
and  bounty  of  a  soldier  in  the  military  service  of  the  United 
States  from  seizure  by  execution  or  attachment,  and  from  pro- 
ceedings supplementary  to  execution.  This  statute  exempts 
^'  the  pay  and  bounty  "  only,  and  does  not  extend  to  wagons 
and  harness,  or  to  other  personal  property  of  the  person  who 
is,  or  has  been,  in  the  military  service.  It  appears,  by  the 
undisputed  evidence,  that  the  plaintiff  left  the  military  ser- 
vice in  July,  1865,  and,  some  time  afterward,  purchased  a 
quantit}^  of  standing  pine  timber,  without  the  land  on  which 
it  stood,  for  which  he  agreed  to  pay  $1,000;  and  that,  at  the 
time  of  such  purchase,  he  paid,  out  of  the  moneys  received 
by  him  for  pay  and  bounty  as  a  soldier,  $523.  Afterward, 
and,  as  is  to  be  inferred  from  the  evidence,  without  further 
payment,  the  plaintiff  sold  his  interest  in  this  timber  for 
$700  in  cash.  With  this  money  so  received  for  the  timber, 
the  plaintiff  purchased  one  of  the  wagons  and  the  harness 
levied  upon  and  sold  by  the  defendant  as  sheriff,  by  virtue 
of  the  execution  in  his  hands,  duly  issued  upon  a  valid  judg- 
ment against  the  plaintiff.  With  a  portion  of  the  residue  of 
the  $700,  the  plaintiff  bought  other  personal  property,  which 
he  sold  and  exclianged ;  and,  aft^er  several  sales  and  exoliangesi 
he  obtained  the  other  wagon  which  was  seized  and  sold  at 
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aforesaid,  and  which  is  embraced  in  this  action.  It  had 
never  jet  been  held  that,  where  a  debtor  Yolnntarily  sells  or 
exchanges  property  which  the  law  exempts  from  levy  and 
sale  by  execution,  and  converts  it  into  otiier  property  whidt 
the  law  does  not  exempt^  the  exemption  attaches  to  the 
new  property  so  purchased  or  taken  in  exchange.  On  the 
contrary,  the.  spirit  and  principle  of  the  decisions  are  all  tho 
other  way. 

The  general  rule  miqnestionably  is,  that  all  the  goods  and 
chattels  of  a  party  against  whom  an  execation  has  been 
issued,  may  be  levied  upon  and  sold,  unless  they  are  specifi- 
cally exempted  therefrom  by  statute,  or  by  some  rule  of  the 
common  law.  The  exemption  is  a  personal  privilege,  which 
the  party  in  whose  favor  it  exists  may  waive,  and  of  which 
no  other  pei*8on  can  take  advantage.  A  bailee,  or  mortgagee 
of  such  property,  cannot  claim  the  benefit  of  the  exemption. 
The  owner,  only,  can  claim  tlie  benefit  of  the  exemption,  and 
he  may  sell  such  property,  or  dispose  of  it  at  his  pleasure.  , 
When  it  is  voluntarily  sold  and  converted  into  money,  or 
other  property,  not  also  exempt,  the  right  is  gone.  The  law 
designates  the  particular  species  of  property  which  it  exemptS| 
and  does  not  allow  the  debtor  to  choose  for  himself,  in 
respect  to  the  species,  or  kind  of  property  to  be  exempted. 
To  allow  this,  would  be  to  substitute  the  choice  of  the  debtor 
for  the  provisions  of  the  statute.  The  only  decided  case, 
looking  at  all  in  this  direction,  is  that  cited  by  plaintiff's 
counsel  of  TilloUan  <6  WolcoUy  not  reported,  decided  by  the 
General  Term  in  this  district,  at  the  term  in  1863.  In  that 
case,  a  creditor  of  the  defendant,  "Wolcott,  unlawfully  seized 
and  sold  a  oow  belonging  to  the  latter,  which  was  exempt 
property.  For  this  unlawful  sale  Wolcott  brought  his  action, 
and  recovered  a  judgment  for  'the  value  of  the  cow  against 
the  plaintiff  in  the  execution.  Thereupon  Tillotson,  another 
creditor  of  Wolcott,  undertook  by  proceedings,  supph^men- 
tary  to  execution,  to  get  control  of  tliat  judgment,  and  have 
the  avails  applied  upon  his  judgment.  But  this  court  held,, 
tliat  the  judgment  being  for  the  value  of  exempt  property, 
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6old  in  violation  of  the  debtor's  riglits,  and  against  his  will, 
was  exempt  from  the  claims  of  other  creditors.  I  did  not 
concur  in  that  decision,  but  am  bound  by  it,  as  long  as  it 
remains  unreversed,  in  all  cases  depending  upon  the  same 
facts.  This  is  quite  a  different  case.  Here  the  exchange  of 
tlie  exempt  money,  for  property  not  exempt,  was  voluntary 
afnd  not  forced.  And  it  was  with  moneys  arising  from  the 
voluntary  sale  of  this  property,  not  exempt,  that  the  prap- 
erty  in  question  was  in  part  immediately,  and  in  part 
remotely,  ^urcliased  or  obtained.  Profits  were  realized  by 
the  plaintiff  in  his  first  venture  with  a  portion  of  his  exempt 
pay  and  bounty,  and  it  is  iriipossible  to  tell  whether  the  prop- 
erty in  question  represe.it*:  the  profits  of  the  transaction,  or 
the  original  capital  inve'otp.d.  But  however  this  may  be,  it  is 
enough  for  this  case,  thr,t  the  plaintiff  voluntarily  paid  away 
the  funds  which  the  statute  specifically  exempted,  from  the 
claims  of  his  creditors,  and  purchased  therewith,  and  lield 
»other  property,  which  no  law  exempts.  The  property  sold  is 
in  part  the  third,  and  in  part  the  sixth,  or  seventli,  remove, 
from  the  original  exempt  fund.  The  nonsuit  was  therefore 
right,  and  a  new  trial  must  be  denied. 
New  trial  denied. 


William  II.  Cheney,  Appellant,  v.  Eiias  Wolf  and  others. 
(Qekeral  Teru,  Seventh  !0i9viiict,  December,  1869.) 

The  mechanics'  lien  law  of  1844  (oiir^p  305,  p.  451),  made  no  provision  for 
liens  in  favor  of  those  perfjrmir.g  ia}\>r,  or  famishing  materials  for  snb* 
contractors. 

The  act  of  1854  (chap.  402,  p.  108C,  extended  in  1858  chap.  204,  p.  824,  to 
all  the  cities  and  counties  of  the  State,  except  New  Yorlc,  and  Erie  conn- 
tics),  provided  for  such  Yipns^^  but  required  the  notice  of  claim  to  be  filed 
in  the  offlco  of  a  town  clerk ;  a  requirement  which  could  not  be  complied 
with  except  in  the  towns. 

Where,  therefore,  materials  had  been  furnished  upon  property  in  Rochester 
for  a  sub-contractor,  and  the  notice  filed  and  claim  docketed  in  the  county 
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clerk's  office  of  Mouroc  county,  after  the  act  of  1834,  but  prior  to  that 
of  t8G9  (chap.  558,  p.  1855^  it  tybs  held  that  no  lien  had  been  obtair.ed. 
Qusre.—W  hc\h2r  the  laws  of  1854  (chap.  402),  and  1858  (chap.  204),  did  not 
completely  repeal  the  act  of  1844. 

Appeal  by  the  plaintiff  from  a  judgment  entered  upon  tJie 
report  of  a  referee,  dismissing  proceedings  to  foreclose  an 
alleged  mechanic's  lien.  The  facts  are  stated  in  the  opinion 
of  the  court. 


John  3fcConville,  for  the  appellant,  conceding  that  the  law 
of  1844  was,  in  the  main,  repealed,  argued  that  the  provision 
directing  the  lien  to  be  filed  in  a  county  clerk's  office,  therein 
contained, was  still  in  force,  contending  that  inasmuch  as  the 
law  of  1844  related  exclusively  to  cities,  and  the  laws  of  1854 
and  1858,  to  towns  and  cities,  the  obvious  design  of  the  last 
named  acts  was  to  establish  a  uniform,  system  for  the  crea- 
tion of  mechanics'  liens,  and  to  extend  the  provisions  thereof 
to  towns,  while  it  was  retained  in  respect  to  cities. 

F.  Z.  Durantj  for  the  respondents. 

Present — ^E.  D.  Smith,  J.  C.  Smith  and  Johnson,  JJ. 

By  the  Court — Johnson,  J.  This  action  or  proceeding  was 
instituted  to  foreclose  a  mechanics'  lien  under  the  statute. 
The  defendant,  James  Stewart,  contracted  with  the  defend- 
ant, Wolf,  to  erect  a  building  for  him,  said  Wolf,  on  his 
premises.  Stewart  contracted  with  the  defendant,  Summer- 
hays,  to  do  the  work,  and  the  plaintiff  furnished  certain  cast- 
ings to  the  sub-contractor,  for  such  building,  amounting  to 
the  sum  of  $258.67.  Within  thirty  days  thereafter,  and  on 
the  29tli  of  September,  1868,  the  plaintiflf  filed  a  notice 
of  his  claim  against  Summerhays  in  the  office  of  the  county 
clerk  of  Monroe  county.  The  notice  claimed  a  lien  on  tho 
Baid  building  and  premises  for  the  amount  due.  The  prem- 
ises were  in  the  city  of  Rochester.  The  defendants.  Wolf 
and  Summerhays,  who  appeared,  denied  by  their  answer,  and 
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also  upon  the  trial  before  the  referee,  that  any  lien  had  been 
created  by  the  fih'ng  of  the  notice.  The  referee  80  held  and 
dismissed  the  complaint  and  pi\y5eeding,  tnd  oidered  a  judg- 
ment against  the  plaintifi  for  co&t^.  The  plaintiff  insists  that 
his  claim  became  a  lien,  ^^hen  so  filed,  under  the  proviaons 
of  the  act  of  1844.  (Session  JLaws  of  1844,  chap.  805.)  Bat 
it  seems  to  me,  there  is  an  insuperable  difficulty  in  tlie  way 
of  the  plaintiff's  claim  under  that  act.  The  claim  itself  does 
not  come  within  the  provisions  of  that  act.  The  claims  which 
are  authorized  to  be  filed  and  to  become  liens  under  that  act 
are  claims  for  labor  or  mateinals  furnished  in  building  houses 
or  other  buildings  by  a  contractor,  for  tlie  owner,  or  by  a  third 
person  for  such  contractor.  It  does  not  embrace  daiutt 
for  labor  or  materials  furnished  to  a  sub-contractor.  The 
act  applied  to  the  cities  of  the  State  (except  ta  the  city 
of  Now  York)  and  to  certain  specified  villages  only,  and  the 
claims  under  it  were  to  be  filed  in  the  ofiice  of  the  clerk  of 
the  county  in  which  the  city  or  village  where  tlie  building 
was  shonld  be  located.  In  1854  another  act  was  passed 
embracing  thii'teen  of  the  counties  of  this  State,  but  not  the 
county  of  Monroe,  by  which  any  person  in  such  counties  who 
should  thereafter  perform  any  labor  or  furnish  any  materials 
upon  or  for  any  building  in  erecting,  altering  or  repairing  the 
same  might  file  his  claim  and  make  it  a  lien  on  the  building 
and  premises.  (Sess.  Laws  of  1854,  chap.  402.)  In  1858 
(Sess.  Laws  of  1858,  chap.  204)  this  act  of  1854  was  extended 
to  all  the  counties  of  the  State,  except  the  city  and  county  of 
New  York  and  the  county  of  Erie.  By  this  act  of  1854,  as 
extended  by  the  act  of  1858,  claims  like  the  one  in  question 
against  sub-contractors  in  the  county  of  Monroe  might  be  filed 
and  become  liens ;  but  this  act  required  all  claims  to  bo  filed 
in  the  town  clerk's  office,  in  the  town  where  the  building  was 
situated,  and  to  be  docketed  by  the  town  clerk  of  auch  town, 
in  order  to  become  liens,  and  in  no  other  place.  If,  there- 
fore, the  plaintiff  was  entitled  to  have  his  claim  made  a  lien 
at  all,  it  was  by  virtue  of  the  provisions  of  the  act  of  1864,  as 
extended  by  the  act  of  1858^  which  required  the  notice  to  be 
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filed  aud  the  claim  to  be  docketed  in  the  town  clerk's  office, 
and  not  in  the  office  of  the  county  clerk.  The  lien  could 
only  be  created  by  complying  with  the  statute ;  and  as  the 
statute  was  not  complied  with,  no  lien  attadied  to  the  pre- 
mises of  the  owner  of  the  building,  and  none  was  created.  It 
may  be  true,  as  the  plaintiff's  counsel  claims,  that  neither  the 
acts  of  1854  or  1858  repealed  entirely  that  of  1844;  but, 
however  this  may  be,  it  is  certain  that  those  acts  did  not  ope- 
rate to  enlarge  the  provisions  of  the  act  of  1844  by  adding 
other  claims  to  its  provisions.  The  plaintiff's  claim  is  not 
aided,  that  I  perceive,  by  the  fact  tliat  there  is  no  town  clerk's 
office  in  the  city  of  Rochester,  where  the  plaintiff's  claim 
oonld  be  filed  and  docketed  according  to  the  act  of  1854. 
The  court  has  no  power  to  amend  a  statute,  nor  can  it  hold 
that  when  the  legislature  has  specified  a  town  clerk's  office 
they  intended  a  county  clerk's  office  as  well.  It  was  undoubt- 
edly a  casus  omissus^  which  courts  cannot  remedy.  The 
legislature  has  supplied  the  omission  as  finr  as  it  deemed  it 
advisable  at  its  last  session  by  amending  the  act  of  1854,  as 
extended  by  the  act  of  1858.  (Sess.  Laws  of  1869,  chap.  558.) 
By  tliis  amended  act  all  such  claims  are  to  be  filed  and  dock- 
eted in  the  county  clerk's  office  instead  of  that  of  the  town 
clerk;  but  this  last  act  does  not  affect  this  case.  It  only 
applies  to  labor  and  materials  furnished  thereafter. 

Tlie  act  of  1854  repealed  in  express  terms  "  all  acts  hereto- 
fore passed  for  the  better  security  of  mechanics  and  others  erect- 
ing buildings  and  furnishing  materials  in  either  of  the  above 
oonntics."  The  effect  of  this  was  clearly,  as  it  seems  to  me, 
to  repeal  every  part  of  the  act  of  1844  in  those  counties.  By 
the  act  of  1858  "  all  the  provisions  "  of  the  act  of  1854  "  are 
hereby  extended  and  declared  to  be  applicable  to  all  the  coun 
ties  of  the  State,"  except,  &c.  And  by  section  two  of  this  act 
all  acts  and  parts  of  acts  ^^  inconsistent  with  this  act  are  hereby 
repealed." 

I  do  not  see,  therefore,  why  the  necessary  effect  of  the  act 
of  1858  was  not  to  repeal  entirely  every  part  and  parcel  of  the 
act  of  1844;  thus  leaving  mechanios  in  cities  other  than  New 
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York  and  Buffalo  without  any  means  of  securing  their  claims 
by  a  lien  imder  the  statute.  But  it  is  not  necessary  in  tlie 
view  I  have  taken  of  this  case  to  decide  tliis  question. 

The  decision  of  the  referee  was  right  and  the  judgment 
must  be  affirmed. 

Judgment  affirmed. 


Kansom  Phillips  v.  David  De  Groat. 
(General  Tbum,  Seventh  District,  March,  1869.) 

Where  the  complaint  averred  a  wrongful  taking  and  carrying  away,  and 
conversion  of  the  plaintiff^s  timber  from  certain  described  premises,  and 
the  answer  denied  the  plaintiff's  ownership  of  the  locus  in  quo^  and  evi- 
dence had  been  admitted  without  objection  on  the  trial,  to  prove  injury 
to  growing  timber. — Ileld^  that  a  cause  of  action  for  trespass  to  land  was 
sufficiently  pleaded. 

By  the  terms  of  a  contract  for  sale  of  timbered  land,  the  vendee  agreed 
that  half  of  all  the  timl>er  prepared  for  market,  should  be  applied  upon 
the  purchase,  and  that  he  would  not  remove  any  timber  without  the 
vendor's  consent,  until  the  purchase  money  should  be  paid ;  he  was  to 
pay  the  taxes,  and  have  a  deed  on  full  compliance  with  the  tcnns  of  the 
contract ;  and  on  his  failure  to  perform,  it  was  provided  that  the  vendor 
sliould  have  the  right  to  take  possession. — Held^  that  the  vendee  had  a 
right  of  immediate  entry,  and  though  not  in  actual  occupancy  at  the 
time,  such  constructive  possession  under  the  contract,  as  enabled  him  to 
maintain  trespass  against  one  who  wrongfully  cut  timber  on  the 
premises. 

Held  further,  the  vendee  having  contracted  for  sale  of  the  land,  with  reser- 
vation of  the  timber,  and  for  its  possession,  "  except  so  far  as  relates  to 
the  timber,'*  that  he  could  maintain  trespass  against  one  who  entered 
under  an  assignee  of  his  contract  of  sale,  and  cut  down  trees. 

And  that  an  action  against  such  assignee,  for  the  conversion  of  timber 
previously  cut  upon  the  premises,  would  lie  by  the  said  vendee  by  reason 
of  his  special  property  therein,  and  that  if  the  effect  of  the  agreement 
with  his  vendor,  was  to  pledge  the  timber  as  security,  he  was  entitled  to 
show  a  waiver,  or  fulfillment  of  the  conditions  of  the  pledge 

Motion  by  plaintiff  for  new  trial  on  exceptions.    The  facta 
are  stated  in  the  opinion. 

Present — ^E.  D.  Smith,  Johnson  and  J.  0.  Smith,  JJ. 
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'  By  the  Ck)urt — James  C.  Smith,  J.  The  complaint  alleges, 
in  substance,  that  in  the  years  1866, 1867  and  1868,  the  plain- 
tiff was  the  owner  of  certain  timber,  being  on  a  piece  of 
land  in  Lindley,  Steuben  county,  therein  described;  and  that 
during  the  time  aforesaid,  the  defendant  wrongfully  took, 
carried  away,  and  converted  the  said  timber  to  his  own  use. 
The  answer  denies  the  complaint,  and  alleges  property  iu 
tliird  pei*sons,  and  also  in  the  defendant. 

On  the  trial,  at  the  Steuben  circuit,  in  October,  1868,  the 
plaintiff  was  nonsuited,  and  the  question  is,  whether  he  had 
such  possession  or  title,  as  was  necessary  to  maintain  the 
action. 

It  appeared  at  the  trial,  that  on  the  10th  March,  1864, 
Gabriel  F.  Harrower  contracted  in  writing  to  sell  the  plain- 
tiff the  premises  described  in  the  complaint,  for  the  sum  of 
$1,000,  to  be  paid  therefor  by  the  plaintiff  to  Harrower ; 
$100  down,  and  the  remainder  in  six  yeara  by  installments, 
with  interest.  Bv  the  terms  of  the  contract,  Harrower 
reserved  the  right,  "to  go  upon  and  occupy  said  premises  for 
the  purpose  of  fulfilling  a  certain  contract  made  with  Hayt 
&  Towner,  and  Simeon  Hammond.  It  was  also  agreed  by 
the  plaintiff,  that  one-half  of  all  timber  cut,  hewed,  or  in  any 
manner  prepared  for  market,  should  be  applied  upon  the 
purchase,  and  that  he  would  not  remove  any  lumber  or  tim- 
ber from  said  lot  without  Harrower's  consent,  until  payment 
of  all  the  purchase  money.  The  contract  contained  a  pro- 
vision, that  Phillips  was  to  pay  all  taxes  on  said  land,  and  in 
case  he  should  fail  to  comply  with  the  tenns  of  the  contract, 
that  Harrower  should  have  the  right  to  take  possession  of  the 
premises.  On  full  compliance  with  the  terms  of  the  con- 
tract by  Phillips,  Harrower  was  to  give  him  a  deed. 

The  plaintiff  paid  to  Harrower,  on  the  contract,  $100, 
March  10,  1864,  and  $476  by  the  sale  of  oak  logs,  March  10, 
1865. 

On  the  15th  April,  1865,  the  plaintiff  contracted  to  sell  tlxe 
premises  to  Archibald  Manley,  for  $500,  by  an  instrument  in 
writing,  which  referred  to  the  contract  with  Harrower,  dated 

Lansing  —  Vou  H.        25 


^ 
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the  lOtli  Marcby  18G4,  and  contained  a  reserving  clanse  in 
these  words :  "  Excepting  and  reserving  from  such  sale,  all 
the  ties  and  timber  then  (the  date  of  the  contract  witli  liar- 
rower)  standing  and  being  on  said  lot,  suitable  for  railroad 
ties  or  for  sawing  purposes,  with  the  right  to  enter  upon  said 
land  at  any  time  within  six  years  from  the  10th  March,  1864, 
to  cut  and  move  said  timber."  Manley  agreed  to  pay  fifty 
dollars  down,  and  seventy-five  dollars,  with  interest,  to  be 
computed  fi*om  10th  March,  1864,  and  payablo  on  the  10th 
March  in  each  year,  all  to  be  paid  to  HaiTower,  to  be  applied 
in  payment  of  his  contract ;  and,  when  the  $500  was  fiiUy 
paid,  narrower  was  directed  to  deed  to  Manley.  Tlie  con- 
tract provided  that  Manley  was  ^'  to  have  possession  of  the 
premises  immediately,  except  so  far  as  relates  to  said  timber 
named,  but  in  Ijie  occupation  thereof  he  shall  not  injure  or 
destroy  said  timber." 

While  the  plaintiif  held  the  contract,  the  land  was  wild 
and  uncultivated;  but  the  plaintiff  got  timber  from  it,  and, 
by  his  permission,  a  man  named  Hamlin,  who  was  employed 
in  hewing  ties  for  the  plaintiff,  during  the  winter  of  1865, 
occupied  a  house  on  the  lot  while  he  was  so  employed.  There 
was  no  other  actual  occupation  of  the  lot  by  any  one  before 
tlie  plaintiff  sold  to  Manley.  In  the  fall  of  1865,  Manley 
assigned  his  contract  to  Wilson,  who  went  into  possession  of 
the  land  under  the  contmct,  and  lived  there  till  the  spring 
of  1S67,  when  he  assigned  tiie  contract  to  Mrs.  De  Groat,  tlie 
wife  of  the  defendant,  and  the  defendant  then  went  into 
possession.  The  evidence  tended  to  show  that  while  defend- 
ant was  in  possession,  he  cut  down  some  of  the  timber  reserved 
by  the  plaintiff,  and  converted  it  to  his  own  use ;  and  also 
used  and  converted  other  reserved  timber  that  had  been  pre- 
viously cut  down  by  Wilson,  and  was  lying  on  the  premises. 

The  plaintiff  offered  to  prove  that  Harrower  had  notice  of 
the  contract  with  Manley,  and  agreed  to  take  it  as  security, 
and  permit  the  plaintiff  to  take  off  the  timber  as  he  pleased, 
without  asking  Harrower's  consent ;  also  that  Harrower  had 
more  than  half  the  timber  that  was  on  the  land  when  tlio 
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iX)ntract  was  made  to  Manley.  Each  offer  was  excluded,  and 
plaintiff  excepted. 

It  is  suggested  by  the  defendant's  counsel,  that  thd  cansd 
of  action  alleged  in  the  cdmplaint  is  what  would  have  heen 
called  trover  under  the  old  system,  find  not  trespass^  I 
think,  however,  that  although  the  complaint  is  perhaps  some* 
what  inartificial,  the  cause  of  action  which  it  sets  out,  is  td 
be  regarded  by  fair  construction,  as  in  trespass  for  entering 
upon  the  plaintiff's  close,  and  wrongfully  taking  and  convey- 
ing timber  therefrom,  the  property  of  the  plaintiff,  and  con* 
verting  the  same  to  the  defendant's  use.  The  complaint  bol 
only  avers  the  wrongful  taking  and  conversion  of  timber^ 
\vhich  would  be  enough  in  trover,  but  it  also  describes  the 
premises  on  which  it  was  situate. 

The  pleader  who  drew  the  answer,  evidently  so  understood 
the  complaint,  as  he  avers,  by  way  of  defence,  that  the  tim- 
ber was  growing  on  the  land  of  Harrower,  to  which  the 
plaintiff  had  no  title.  And  at  the  trial,  the  plaintiff  wad 
permitted,  without  objection,  to  give  evidence  tending  td 
show,  not  only  that  the  defendant  had  taken  and  used  cut  ot 
fallen  timber,  but  also,  that  he  had  cut  down  and  removed 
standing  trees,  which  the  plaintiff  claimed  to  have  reserved^ 

We  are,  therefore,  to  inquire  whether  the  plaintiff  had  any 
such  title,  or  possession,  as  would  enable  him  to  maintain  an 
action,  eitlier  of  trespass  to  real  property,  for  the  trees  which 
the  defendant  severed  from  the  soil,  or  of  trespass  to  per- 
sonal property,  for  those  whicli  having  been  previously 
severed  by  a  third  person,  were  wrongfully  taken  and  appro- 
priated by  the  defendant. 

Ist.  As  to  trespass  to  the  realty.  The  general  rule  is,  that 
to  maintain  trespass  quare  dausum^  there  must  have  been 
an  actual  possession  in  the  plaintiff  when  the  trespass  waa 
committed,  or  a  constructive  possession,  in  respect  to  the 
right  being  actually  vested  in  him.  The  ground  of  the 
action,  is  the  injury  to  the  possession  (4  Kent,  120.)  A 
general  property,  in  the  case  of  real  estate,  is  not,  as  in  the 
case  of  personal,  sufficient  to  support  trespass.    Thus,  it  bi^ 
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been  held,  tliat  a  lessor  can  not  maintain  treapass  against  a 
Btriinger,  while  there  is  a  tenant  in  possession  {Campbell  v. 
Arnold  1  Johns.,  611),  though  this  rule  has  been  held  not 
to  apply,  if  the  tenant  in  possession  was  one  at  will  merely 
(Starr  \.  Jackson  11  Mass.,  519);  but  otherwise,  provided 
the  tenant  was  one  holding  from  year  to  year.  {CaHin  \, 
Haydcn^  1  Verm.,  375.) 

An  fii^wsX  pediH  poBseasio  is  not  necessary,  in  all  cases. 
Thus,  a  constant  and  uninterrupted  use  of  an  unfenced  lot, 
for  twenty  years,  as  a  wood  lot  for  the  farm  on  which  the 
plaintiff  lived,  has  been  held  a  sufficient  actual  possession  to 
maintain  the  action.     {Machin  v.  Geortner^  14  Wend.,  239.) 

If  the  premises  are  vacant,  the  right  of  action  is  in  the 
party  having  the  legal  title.  By  this  is  meant  such  title  as 
dmws  to  it  possession.  Where  the  right  of  property  and  the 
right  of  possession,  which  are  separate  and  necessary  ingre- 
dients of  a  perfect  title,  are  vested  in  different  persons,  the 
party  having  the  right  of  possession  may  maintain  trespass; 
and  where  a  man  has  a  separate  interest  in  the  soil  for  a  par- 
ticular use,  although  the  right  of  the  soil  is  not  in  him,  if  he 
be  injured  in  the  enjoyment  of  his  particular  use  of  the  soil, 
he  may  maintain  trespass  quare  clausum.  In  Wilson  v. 
Maokreth  (3  Burr,  1824)  the  plaintiff  had  an  exclusive  right 
to  take  tlie  turf  in  a  several  parcel  of  ground,  in  which  and  in 
other  parcels  adjoining  he  and  the  other  tenants  of  the  manor 
had  common  of  pasture,  the  right  of  the  soil  being  in  the  lord 
of  the  manor.  The  defendant  dug  and  carried  away  plots  in 
the  jjlace  in  question,  and  it  was  held  that  the  plaintiff  might 
maintain  trespass  qiuire  clausum  against  him.  In  Claj?  v.  j9m- 
per  (4  Mass.,  266)  it  was  held  that  a  grant  to  one,  his  heirs  and 
assigns,  of  all  the  trees  and  timber  standing  and  growing  in  a 
close  forever,  with  free  liberty  to  cut  and  carry  them  away  at 
pleasure,  conveys  an  estate  of  inheritance  in  the  trees  and 
timlier,  and  the  grantee  may  maintain  trespass  qikire  dausum 
against  the  owner  of  the  soil  for  cutting  down  the  ti-ees. 

The  contract  from  Harrowcr  to  the  plaintiff,  vested  in  the 
matter,  an  equitable  title  to  the  fee  of  the  land,  with  a  lawful 
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right  to  enter  immediately  into  the  possession  of  the  premises 
and  to  cut  the  timber  and  prepare  it  for  market,  for  the  pur- 
pose of  supplying  himself  witli  means  to  ppy  for  the  land. 
So  long  as  he  comph'ed  with  the  terms  of  the  contract  nar- 
rower could  not  lawfully  disturb  his  possession.  Under  the 
contract  the  plaintiff  went  into  possession  in  fact,  cut  timber, 
marketed  it,  and  paid  the  proceeds,  or  some  part  of  them,  to 
Han'ower  on  the  contract.  While  he  was  thus  in  the  actual 
possession  he  could  undoubtedly  have  maintained  trespass 
gainst  A  naked  wrong  doer,  and  it  seems  equally  clear  that 
while  the  pi*emises  were  vacant,  after  his  purchase  from  Har- 
rower,  and  before  he  sold  to  Manley  his  exclusive  legal  right 
to  the  possession,  drew  to  it  the  constructive  possession  and 
die  right  to  maintain  trespass. 

The  effect  of  the  resei*vation  of  the  trees  and  timber  in  his 
sale  to  Manley  was  to  continue  iu  him  the  same  rights  as 
were  theretofore  possessed  by  him  in  respect  to  the  trees  and 
timber  thus  reserved  and  the  soil  on  which  they  stood.  The 
reserved  trees  and  the  soil  on  which  they  were  growing, 
thereby  became  a  separate  close,  of  which  he  retained  the 
exclusive  legal  right  of  possession  so  long  as  he  performed  his 
contract  with  Harrower. 

11^  in  a  lease  for  years,  there  be  a  reservation  of  the  trees, 
tlie  lessor  may  maintain  trespass  against  any  person  who  cuts 
them  down  or  injures  them,  for  by  the  reservation  of  the  trees 
the  land  in  which  they  grew  was  reserved  also,  and  the  lessor 
in  possession  of  it  in  fact  at  the  time  of  the  trespass  (8  East., 
190 ;  1  Arch.  N.  P.,  411).  (See  also  6  East.  602 ;  Selw.  N. 
P.,  1287;  Clap  v.  Draper,  sup,)  The  possession  of  the  lot 
wliich  Manley  derived  from  the  plaintiff  was  co-extensive 
with  his  purchase  only,  and  did  not  extend  to  the  trees,  which 
the  plaintiff  reserved  to  himself. 

If  the  foregoing  considerations  are  correct,  it  follows  that 
the  plaintiff,  having  an  interest  in  the  reserved  trees,  coupled 
with  an  exclusive  right  of  possession,  could  maintain  trespass 
against  the  defendant,  in  respect  to  those  which  he  wrongfully 
removed  from  the  soil 
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Aa  to  the  reserved  timber  previously  cut  down  by  WilsoD, 
and  oaiTied  away  by  tlie  defendant,  the  plaintiff,  for  the  pur 
poBea  of  this  action,  may  be  regarded  as  having  a  special 
property  therein,  with  the  immediate  right  of  possession. 
We  have  seen  that  under  the  contract  with  Harrower,  the 
plaintiff  had  a  right  to  cut  down  the  timber,  and  fit  it  for 
market.  He  had  an  interest  in  doing  so,  as  a  means  of  pay- 
ing for  the  land.  By  the  terms  of  the  contract,  he  could  not, 
however,  remove  the  timber  from  the  lot  without  Harrower's 
eonsent,  and  Harrower  could  insist  that  the  avails  of  at  legst 
one  half  of  it  should  be  applied  upon  the  contract.  Whether 
the  effect  of  these  latter  provisions  was  to  retain  in  Harrower 
the  general  title  to  the  timber  until  it  was  marketed,  or 
whether  they  merely  created  a  security  in  his  favor  for  the 
payment  of  the  purchase  money,  is  immaterial  for  the  pur- 
poses of  this  action.  If  the  general  property  was  in  Harrower, 
the  plaintiff  had  an  interest  in  the  timber,  coupled  with  the 
right  to  reduce  it  to  his  possession  when  he  pleased,  and  he 
could  therefore  maintain  trespass  against  a  wrong  doer.  If 
the  conditions  referred  to  were  in  the  nature  of  a  security  to 
Harrower,  he  could  release  or  waive  them,  and  the  plaintiff 
offered  to  show  that  he  had  done  so.  In  either  view  the  plaia- 
tiff's  right  to  maintain  trespass,  de  bonis  a^portatis^  is  perfect 

In  the  view  I  have  taken  of  the  case,  the  quebtion  whether 
the  defendant,  as  the  vendee  of  the  plaintiff,  is  estopped  itom 
disputing  the  title  of  the  latter,  does  not  arise.  I  infer,  how- 
ever, from  the  course  of  the  argument  submitted  to  us,  that 
■the  counsel  on  both  sides  presented  that  question  at  the  circuit 
as  a  vital  point  in  the  case.  If  it  were  necessary  to  pass  upon 
it,  I  should  concur  in  the  disposition  made  of  it  at  the  circuit, 
for  the  reason  that  as  the  trees  did  not  pass  by  the  contract, 
under  which  the  defendant  claims  title,  no  estoppel  can  arise 
as  to  them. 

But  upon  the  ground  above  stated,  I  think  the  nonsuit 
should  be  set  aside,  and  a  new  trial  ordered,  with  costs  to 
abide  event. 

Ordered  accordingly. 
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KoAH  EooT,  Respondent,  v.  Tub  Gukat  Webtesn  Kailway 

Company, 

(General  Term,  Seventh  District,  March,  1869.) 

.The  New  York  Central  Railroad  Company  received  goods  firom  tlio  plaintiflE^ 
directed  to  a  certain  place  ou  the  Michigan  Southern  railroad,  and,  under 
a  special  agreement  limiting  its  liability  to  its  own  route,  carried  them  to 
Suspension  Bridge,  upon  such  route,  and  there  delivered  them  to  the 

'  defendant  The  defendant's  road,  extending  from  Suspension  Bridge,  N. 
Y.,  to  Windsor,  Canada,  connected  with  that  of  the  Michigan  Southern 
Railroad  Company,  by  ferry  from  Windsor,  at  Detroit,  where  under  a 
contract  between  the  two  companies,  for  the  purpose,  the  defendant 
was  accustomed  to  deliver  freight  arriving  by  its  line,  to  the  Michigan 
Southern  Company,  fbr  transportation  to  points  on  the  road  of  the  latter, 
wliieh  collected  the  entire  freight  charges  on  the  final  delivery,  and  periodi- 
cally accounted  for  the  portion  thereof^  due  to  the  defendant  The 
defendant  received  the  goods  in  question  for  transportation  without 
limiting  its  general  duties  as  a  ci  mmon  carrier. — Ileidy  that  it  impliedly 
undertook  for  the  carriage  thereof  to  theh*  place  of  destination,  and  was 
liable  therefor  as  a  common  carrier  after  it  had  delivered  them  to  the 
Michigan  Southern  Company,  at  Detroit 

The  case  distinguished  from  Van  Sanivoord  y.  &.  John  (G  Hill,  157),  by 
reason  of  the  contract  between  the  carriers  and  their  custom  under  it 

If  doubt  existed  as  to  such  liability  of  the  defendant  at  common  law,  its 
liability  under  the  statute  of  1847  (chap.  270,  ^  9)  was  undeniable. 

The  defendant  having  made  the  contract  ibr  transportation  at  the  ter- 
minus of  its  route  within  the  State,  it  was  liable  under  the  provisions  of 
the  act  although  a  foreign  corporation. 

And  this  was  so,  although  the  Michigan  Southcni  Company  was  a  foreign 
corporation  also,  and  not  liable  over  to  the  defendant,  under  the  act. 

ft  seems,  tbat  the  statute  in  question  is  not  limited  to  domestic  corponif 
tions  only. 

Nor  waR  the  defendant's  liability,  under  it  for  the  plaintiff's  goods  while 
in  charge  of  the  Michigan  Southern  Company,  limited  to  the  case  of  loaf 
by  reason  of  the  latter's  **  neglect  or  misconduct'* 

Nor  is  the  statute  in  question  simply  declaratory  of  the  eommon  law ;  ft 
created  a  new  rule  of  liability  in  respect  to  connecting  railroad  corponir 
tions. 

Nor  was  it  material  upon  the  question  of  the  liability  that  the  New  Yorlf; 
Central  Company,  and  not  the  defendant,  originally  received  the  goods. 

By  the  act  in  question,  each  successive  railroad  company  forming  a  link  in 
tbe  chain  of  communication  between  the  place  of  freighting  and  the 
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place  of  dcstiuation,  which  a^^rees  to  convey  property  beyond  the  ter- 
minus of  its  own  road,  and  receives  the  goods  under  such  an  agreement, 
is  liable,  as  a  common  carrier,  for  the  delinquencies  of  each  of  the  other 
roads,  running  in  connection  with  it,  over  which  the  property  shall  sub- 
sequently pass,  on  the  route  to  the  place  of  delivery.  Smith  v.  -Y.  T,  C, 
a,  R.  Co,  (48  Barb.,  3'J5),  upon  the  latter  point,  explained. 

This  was  an  appeal  from  a  judgment  upon  the  report  of  a 
referee  in  favor  of  the  plaintiff. 

The  action  was  brought  to  recover  the  value  of  a  chest  of 
joiner's  tools  and  clothing  wliich  the  plaintiff  had  delivered 
to  the  New  York  Central  Kailroad  Company  at  Victor, 
Ontario,  N.  Y,,  a  place  on  its  road,  directed  to  himself  at 
Burr  Oak,  Branch  county,  Michigan,  a  place  on  the  Michigan 
Southern  and  Northern  Indiana  railroad,  and  for  which  he 
had  taken  a  receipt  from  the  Now  York  Central  Hailroad 
Company,  wliich  provided  that  the  goods  were  "  to  be  trans- 
ported by  the  New  York  Central  Kailroad  Company,  to  their 
warehouse  at  Suspension  Bridge,  ready  to  be  delivercd  to  tlie 
party  entitled  to  the  same,"  and  "  that  the  company  is  not  to 
be  held  liable  for  the  loss  of  said  property,  or  for  any  dam- 
age or  injury  to  the  same,  or  for  any  delay  in  the  delivery 
thereof  by  any  other  carrier,  cartman  or  freightman  after  the 
same  has  been  loaded,  shipped  or  sent  from  the  company's 
warehouse  at  Suspension  Bridge  aforesaid." 

The  New  York  Central  Kailroad  Company  carried  the 
goods  to  Suspension  Bridge,  N.  Y.,  where  its  road  connected 
with  that  of  the  defendant,  and  delivered  them  there  in  due 
season  from  its  warehouse  to  the  latter.  The  defendant's 
road  extended  from  Suspension  Bridge  to  Windsor  in  Canada, 
and  from  Windsor  it  connected  by  water,  across  the  Detroit 
river,  with  the  road  of  the  Michigan  Southern  and  Northern 
Indiana  Kailroad  Company ;  the  defendant  received  the 
goods  unconditionally,  and  without  special  contract  limiting 
its  general  liability  or  duties  as  a  common  carrier,  and  in  due 
season  delivered  them  to  the  Michigan  Southern  and  North- 
ern Indiana  Kailroad  Company,  at  its  warehouse  in  Detmit. 

There  was  an  agreement  between  the  defendant  and  the 
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Michigan  Southern  and  Nortliern  Indiana  Company,  by 
which  freight  arriving  by  tlie  defendant's  road  at  Detroit,  was 
received  and  carried  to  points  on  the  Michigan  Soutliern  road, 
and  the  freight  money  collected  on  delivery  at  Its  destina- 
tion, for  the  entire  distance  on  both  roads,  by  the  Michigan 
Southern  Company,  which  paid  over  to  the  defendiint  from 
time  to  time  the  portion  to  which  it  was  entitled. 

While  the  property  was  in  the  custody  of  the  Michigan 
Southern  and  Northern  Indiana  Company,  and  in  its  ware- 
house at  Detroit,  it  was  consumed  by  a  fire,  together  with 
the  warehouse  and  its  other  contents,  which,  as  the  referee 
found,  had  occurred  without  negligence  or  fault  of  either  com- 
pany. 

The  referee  reported  in  favor  of  the  plaintiff;  judgment 
was  entered  on  his  report,  and  the  defendant  appealed. 

-E  C.  Spragtiey  for  the  appellant. 

Qui/hcy  Van  Voorhis^  for  the  respondent. 

Present — E.  D.  SMrrn,  Johnson  and  J.  C.  SadorrH,  JJ. 

By  the  Court — James  C.  SMrrn,  J.  The  plaintiff's  pro- 
perty, which  the  defendants  received  for  transportation,  was 
directed  to  "  Burr  Oak,  Michigan,"  a  place  on  the  line  of  the 
road  of  the  Michigan  Southern  railroad.  The  road  of  the 
Michigan  Company  and  that  of  the  defendants  were  connected 
together  at  Detroit,  and  the  Michigan  Company  was  under  an 
agreement  with  the  defendants  to  cai'ry  freight  arriving  at 
Detroit  by  the  defendants'  road  to  places  along  its  line.  For 
this  purpose  the  defendants,  pursuant  to  the  agreement,  were 
accustomed  to  deliver  their  freight  at  the  warehouse  of  the 
Michigan  Company  at  Detroit,  and  the  latter  received  it 
there  and  transported  it  to  its  destination,  collecting  the 
entire  charges  for  freight  on  both  roads  at  the  place  of  desti- 
nation, and  at  stated  periods  the  Michigan  Company  settled 
with  the  defendants  and  paid  them  their  share  of  the  freight 
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tlius  collected.  The  defendants  having  reeeiyed  the  platn- 
tiif's  property  for  transportation  nnder  these  eirenmBtanees 
without  any  expi'ess  contract  or  h'mitation  of  their  liability, 
and  in  the  ordinary  course  of  their  bnsiness  as  common  car' 
riers^  impliedly  contracted  for  its  carriage  to  its  place  of  desti- 
nation. The  agreement  between  the  two  companies,  and  their 
custom,  in  pui^snance  of  the  agreement,  distingnishes  the  caa« 
from  that  of  Van  Sanimard  v.  S^.  John  (6  Hill,  157)  and 
others  cited  by  the  appellant's  counsel.  The  agreement 
between  the  two  companies  created  reciprocal  obligations  as 
between  themselves,  the  defendants  being  bound  to  deliver  to 
the  Michigan  Company  for  transportation  all  property  com- 
ing over  their  road  destined  to  points  on  the  line  of  the 
Jdi^igan  Company,  i^ud  the  latter  being  bonnd  to  receive 
such  property  and  carry  it  to  its  destination,  and  also  to  col- 
lect the  freight  earned  by  the  defendants  in  respect  to  it,  and 
to  account  to  them  therefor.  Had  such  a  connection  existed 
between  the  river  boats  and  the  canal  lino  in  Van  Santvoord 
y.  SL  John^  it  is  obvious  from  the  course  of  reasoning  adopted 
in  the  published  opinions  that  the  decision  of  that  case  would 
have  been  the  reverse  of  what  it  was. 

But  if  there  is  any  doubt  concerning  the  defendants'  liar 
bility,  independently  of  statute,  the  existence  of  such  liability 
under  the  provisions  of  the  act  of  1847  (ch.  270)  seems  to  me 
undeniable.  The  act  inferred  to  provides  that  whenever  two 
ar  more  railroads  are  connected  together,  any  company  own- 
ing either  of  said  roads  receiving  freight  to  be  transported  to 
any  place  on  the  line  of  either  of  said  roads  so  connected 
shall  be  liable  as  common  carriera  for  the  delivery  of  such 
freight  at  such  place.  The  act  further  provides  that  in  case 
any  such  company  shall  become  liable  to  pay  any  snm  by 
reason  of  the  neglect  or  miseondnct  of  any  other  company  or 
companies,  the  company  paying  such  sum  may  collect  the 
same  of  the  company  or  companies  by  reason  of  whose  neglect 
or  misconduct  it  became  so  liable  (§  9), 

The  deiendants'  counsel  argues  that  the  statute  does  not 
apply  to  the  defendants  for  the  reason  that  they  ai'c  a  foreign 
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corporation,  ancl  the  statute  is  evidently  framed,  it  is  said, 
vitli  respect  to  domestic  oorporationa,  and  those  only. 
Although  the  defendants  are  a  foreign  oorporation,  one  ter- 
minus of  their  iH>ad  is  in  this  State,  and  at  that  point  they 
received  thp  plaintiti*'s  property  and  made  the  contract  respect- 
ing it)  out  of  whiob>  If  at  all,  tlie  liability  arises,  which  the 
plaintiff  se^ks  to  enforce  in  this  action.  In  respect  to  con- 
tracts made  by  the  corporation  within  this  State,  the  corpora- 
tion is  amenable  to  tlie  laws  of  the  State,  and  the  act  in 
^uQdtion  is  applicable  to  such  contracts* 

The  act  also  applies,  notwithstanding  the  company  owning 
the  connecting  road  (tixe  Michigan  Company)  is  also  a  foreign 
corporation,  and  its  road  is  wholly  without  this  State,  This 
was  held  in  £urtis  v.  T/ie  Buffah  and  Stale  Line  Railroad 
Company  (gJ:  N.  Y.,  909)^  If,  as  is  argued  by  their  counsel, 
the  defendants  cannot  avail  themselves  of  tlie  remedy  over 
against  the  oounesting  ro:id,  given  by  tlie  act,  by  reason  of 
the  f4ct  that  the  defendants  ai>d  the  Michigan  company  are 
foreign  corporations,  they  mi^t  have  protected  tliomaelvea 
against  liabih'ty  for  a  loss  occurring  through  the  fault  of  tlie 
connecting  road  by  an  express  conti'act  to  that  effect,  as  sug- 
gested by  Mr,  Justice  Dknio  in  the  case  last  cited. 

It  is  also  argued  that  the  statute  does  not  apply  to  the  case, 
for  the  reason  that  the  loss  was  not  owing  to  any  neglect  or 
misconduct  on  the  part  of  the  connecting  company.  But  tliat 
circumstance  does  not  relieve  the  company  receiving  the 
freight  from  liability  to  the  owner. 

The  company  receiving  the  fi'eight  for  transportation  to  a 
point  on  the  line  of  a  connecting  road,  without  any  express 
limitation  of  its  liability,  by  that  very  act  becomes  liable 
as  a  common  carrier  for  the  delivery  of  the  freight  at  such 
point.  It  insures  the  property,  on  its  transit,  against  M  loss, 
except  that  arising  from  the  act  of  God  or  the  public  enemy. 
Where  the  loss  is  caused  by  the  neglect  or  misconduct  of  the 
connecting  road,  the  insurer  has  a  remedy  over,  by  way  of 
indemnity.  In  all  other  eases  he  must  make  good  the  loss, 
irithout  recourse  to  any  other  party. 
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It  is  further  argued,  tliat  the  section  referred  to  is  simply 
declaratory  of  the  common  law,  and  that  the  question,  there- 
fore, is  whether  by  the  common  law,  carriers  are  responsible 
for  the  delivery  of  property  directed  to  points  beyond  their 
own  routes.  But  the  statute  creates  a  new  rule.  It  makes 
the  company  receiving  the  property  liable,  as  a  carrier,  in 
respect  to  the  connecting  road,  as  well  as  its  own,  unless  it 
expressly  provides  otherwise  by  its  contract. 

Lastly,  it  is  insisted  by  the  counsel  for  the  defendants,  that 
the  statute  goes  no  furtlier  than  to  impose  the  liability  in 
question  upon  the  company  originally  receiving  the  property 
for  transportation,  to  wit.,  in  the  present  case,  the  New  York 
Central  Railroad  Company. 

If  this  position  were  correct,  I  should  be  inclined  to  agree 
to  the  conclusion  which  the  counsel  deduces  from  it,  that  the 
plaintiff,  by  making  a  contract  with  that  company,  expressly 
relieving  it  from  such  responsibility,  waived  his  rights  under 
the  statute,  or,  at  least,  that  the  defendants,  having  no  notice 
of  such  contract,  did  not  assume  any  other  obligations  than 
those  which  they  would  have  incurred  if  such  contract  had 
not  been  made. 

But  I  apprehend  the  true  construction  of  the  act,  in  this 
respect,  is  that  each  intermediate  carrier,  as  well  as  the  first, 
who  receives  property  to  be  transported  to  a  point  on  the  line 
of  a  connecting  road,  without  an  express  limitation  of  his 
liability,  is  responsible  for  its  transportation  over  his  own 
road,  and  also  over  every  other  connecting  road,  on  which  it 
must  subsequently  be  carried  to  reach  its  place  of  destina- 
tion. It  is  not  material  to  his  liability  whether  the  previous 
carrier  has  been  relieved  from  the  responsibility  imposed  by 
the  statute  or  not.  The  intermediate  carrier  is  not  liable, 
however,  for  loss  or  injury  happening  to  the  property  while 
in  the  hands  of  a  previous  carrier  ;  and  this  point  is  all  that 
was  decided  in  the  case  of  Smith  v.  The  New  York  Ventral 
Railroad  Company^  cited  by  the  defendants'  counsel  (43 
Barb.,  225).  Although  the  question  now  under  considera- 
tion was  suggested  by  my  learned  brother,  who  wrote  the 
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opinion  in  tliat  case,  his  remarks  upon  it  were  merely  by  way 
of  illustrating  and  enforcing  his  views  of  the  real  point  in 
controversy.  The  question  was  not  presented  by  the  facta 
of  the  case,  and  consequently  it  was  not  before  the  court  and 
was  not  decided. 

There  is  no  reported  case,  that  I  am  aware  of,  in  which  the 
question  has  been  adjudicated.  As  was  said  by  Judge  Denio 
in  Hurtis  v.  The  Bttffalo  and  State  Line  7?.  H.  Co.  {sup.) : 
"The  act  is  eminently  a  remedial  law,  and  should  receive  a 
liberal,  as  distinguished  from  a  narrow,  construction."  The 
language  of  the  clause  on  which  this  question  depends  is 
very  broad.  It  applies  to  every  case  of  railroads  connected 
together,  however  many.  It  makes  liable  any  company 
owning  eitlie}'  of  railroads,  receiving  freight  to  be  transported 
to  any  place  on  the  line  of  cither  of  said  roads  so  connected^ 
without  limiting  the  liability  to  the  company  first  receiving 
it.  In  short,  as  I  read  the  act,  each  successive  railroad 
company  forming  a  link  in  the  chain  of  cominnnication 
between  the  place  of  freighting  and  the  place  of  destination, 
whicli  agrees  to  cany  property  beyond  the  terminus  of  its 
own  road,  and  receives  the  goods  under  such  an  agreement, 
shall  be  liable  as  a  common  carrier  for  the  delinquencies  of 
each  of  the  other  roads  running  in  connection  with  it,  over 
which  the  property  shall  subsequently  pass,  on  the  route  to 
the  place  of  delivery. 

The  foregoing  views  of  the  case  make  it  unnecessary  to 
examine  any  other  question  presented  by  the  points  of  eoun- 
Bel.    I  am  in  favor  of  affinning  the  judgment. 

Judgment  affirmed. 
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LtcYAKTiA  B.  Carpenteb,  Begpondeob  t>.  Zera  &.  BLAKift, 

Appellant. 

(General  Tbrv,  Seventh  District,  March,  1869.) 

A.  medical  expert,  called  as  a  tritnesa,  Is  not  qualified  to  express  an  opin- 
ion based  on  previous  testimony  in  the  case,  where  he  has  not  heard  aU 
the  testimony  which  may  have  Ixsen  material  to  the  suljject  of  inquiry. 

In  an  action  against  a  surgeon  for  the  negligent  and  unskillful  treatment 
of  a  dislocated  arm,  the  defendant  claimed  '*  consecutive  luxation"  or 
displacement  after  an  actual  rcduction.~i]re&?,  that  it  was  not  competent 
to  ask  a  siii'gical  witness,  who  had  heard  the  testbnony  of  surgeons  and 
others  having  knowledge  of  the  u\jury  and  condition  of  the  arm,  whether, 
fh>u)  the  facts  sworn  to  he  believed  there  had  been  been  **  consecutiva 
luxation." 

And,  per  Dwionr,  J.,  a  question  of  this  character,  to  bo  Admissible,  must  b) 

.  ail  hypothetical  one,  based  either  upon  the  hypothesis  of  the  tniUi  of  all 
the  evidence  given  in  the  case,  or  upon  an  hypothesis,  specially  framcdi 
of  certain  facts  assumed  to  be  proved  for  the  purpose  of  the  inquiry. 

This  action  was  brought  to  recover  damages  from  tbe 
defendant  for  negligent  and  unskillful  treatment  of  thd 
plaintiff,  by  whom  he  had  been  employed  as  a  Burgeon  and 
physician. 

The  action  was  tried  before  a  court  and  jury,  when  it 
appeared  that  the  defendant)  who  was  a  regularly  practicing 
sui'geon  and  physician,  had  been  called  in  by  the  plaintiff) 
after  a  fall  from  a  horse  whereby  her  arm  had  been  dislo* 
cated  at  the  elbow,  and  tliat  thereupon  the  defendant  had 
made  an  effort,  in  the  usual  method,  to  reduce  the  disloca 
tion,  and  afterward  remained  in  chai^  of  the  case.  Th^ 
plaintiff's  arm  was  shown  to  be  stiff  and  deformed,  and  inca- 
pable  of  ordinary  use ;  and  this  she  claimed  to  be  tlie  result 
of  the  defendant's  failure  to  i*educe  the  dislocation,  and  of 
other  unskillful  treatment  by  him  subsequently. 

The  defendant  claimed,  as  ])art  of  his  defence,  m^d  gave 
evidence  in  that  respect  under  a  general  denial,  that  the  dis- 
location had  been  originally  reduced  by  him,  but  that  tin? 
arm  had  been  the  subject  of  consecutive  luxation,  and  the 
parts  again  displaced. 


18M.]  OP  THE  STATE  OP  NEW  YORK.  SO? 

I  --- ---        -■ -  -•  -  - 

Carpenter  «.  Blake. 

■  I  I  I.       I  ■     I  .  II  I  M 

After  testimony  bad  been  taken  from  eargeons  who  had 
had  the  arm  under  examination,  and  other  sm^geons  who  had  ' 
had  opportunity  to  know  of  the  character  of  the  injury,  and 
from  the  plaintiff  and  othera  respecting  the  operation  per- 
formed by  the  defendant,  and  the  circumstances  cotmected 
with  tlie  injury,  one  of  tlie  plaintiff's  witnesses,  who  was 
duly  qualiiied  as  an  expert,  who  testified  that  he  had  heard 
the  evidence  given  by  the  surgeons,  but  that  he  was  absent 
for  about  twenty  minutes  while  the  plaintiff  was  testifying, 
was  asked,  by  the  plaintiff's  counsel,  the  following  question : 
"  Do  you  believe,  from  what  you  have  heard  of  the  testi* 
mony  in  this  case,  that  this  arm  has  been  the  subject  of  con- 
secutive luxation!"  The  defendant's  counsel  objected  that 
the  witness  had  not  heard  all  the  testimony ;  and  also  for  the 
reason  "  that  it  was  improper  to  ask  the  witness  a  question 
founded  upon  the  testimony  in  the  case,  and  that  the  plain* 
tiff's  counsel  should  put  a  hypothetical  question  and  ask  the 
witness  his  opinion  upon  that." 

The  court  overruled  the  objection,  and  the  witness 
answered :  '^  I  do  not  believe  it  has  been,"  and  the  defend* 
ant  excepted. 

Tlie  jury  found  a  verdict  for  the  plaintiff,  and  the  defendant 
took  this  appeal. 

m 

t  -        • 

Scott  Lordj  for  the  appellant. 

S,  D.  Favlkner^  and  with  him  James  Woody  for  the  res* 
pondent. 

Present — E.  D.  SMmr,  Johkson  and  Dwight,  JJ. 

DwTOirr,  J.  1  think  the  court  erred  in  overruling  the 
defendant's  objection  to  the  question  put  to  the  witness,  Dr. 
Campbell,  "  Do  you  believe  from  what  you  have  heard  of  the 
tcstimon}  in  this  case  that  this  arm  has  been  the  subject  of 
consecutive  luxation !" 

In  tiie  first  place  it  appeared  that  the  witness  had  not  heard 
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all  the  evidence  m  the  ease,  having  been  absent  for  twenty 
minutes  while  the  plaintiff  herself  was  testifying,  and  during 
wliich  time  evidence  very  material  upon  the  poiut  in  issue 
may  have  been  given. 

But  the  question  was  obnoxious  to  a  more  general  and 
serious  objection.  It  called  upon  the  witness  for  a  conclusion 
from  all  the  evidence  he  had  heard  in  the  case  without  assum- 
ing any  facts  as  established  thereby.  The  witness  was  there- 
fore permitted  to  accept  such  of  the  evidence  as  he  believed 
to  be  time  and  reject  such  as  he  did  not  deem  reliable.  This 
was  to  permit  to  him  the  province  and  prerogative  of  the  jury. 

In  this  case  it  was  a  theory  of  the  defence  that  the  disloca- 
tion of  tlie  plaintiff's  elbow  had  been  once  reduced,  but  that  sub- 
sequent to  the  discontinuance  of  the  defendant's  visits  the 
parts  had  been  again  displaced  by  "consecutive  luxation.'* 
Whether  such  was  the  case  or  not,  was  precisely  the  question 
for  the  jury.  To  aid  them  in  deciding  that  question  it  was 
competent  and  proper  to  adduce  the  opinion  of  a  witness 
skilled  in  the  science  of  anatomy  and  the  art  of  surgery.  But 
such  an  opinion  can  be  formed  by  one  who  has  had  no  knowl- 
edge of  the  case  itself  only  upon  an  assumption  of  certain 
facts  as  established  on  the  trial ;  and  the  question  in  the  pres- 
ent instance  left  it  to  the  witness  to  say  what  facts  were  estab- 
lished by  the  evidence  which  he  had  heard.  This,  it  is  clear, 
was  the  province  of  the  jury. 

As  I  understand  the  rule,  a  question  of  this  character,  to  bo 
admissible,  must  always  be  an  hypothetical  one,  based  eithi)r 
upon  the  hj^pothesis  of  the  truth  of  all  the  evidence  given  in 
the  case,  or  upon  an  hypothesis,  specially  framed,  of  certain 
facts  assumed  to  be  proved  for  the  purpose  of  the  inquiry. 
Such  a  question  leaves  it  for  the  jury  to  decide  in  the  first 
case  whether  the  evidence  in  whole  or  in  part  is  true  or  not, 
and  in  the  second  case  whether  the  particular  facts  assumed 
are  or  are  not  proved. 

Such  a  question  calls  for  a  purely  scientific  opinion,  which 
may  be  properly  considered  by  the  jury,  provided  they  find 
the  facts  to  be  established  as  assumed. 


I 


! 


1869.]  OF  THE  STATE  OP  NEW  YORK.  209 


Warren  v.  Wlnne. 


Tlie  vice  of  the  question  objected  to  is,  that  it  left  nothing 
£6r  the  jury  to  decide. 

Such  I  understand  to  be  the  effect  of  the  authorities  upon 
this  question,  and  if  I  am  right  the  judgment  must  be 
reversed  and  a  new  trial  granted. 

Judgment  reversed  and  new  trial  granted,  costs  to  abido 
event. 


Edwabd  K.  Waeren,  Respondent,  v.  Cukistopheb  "Winnb, 

Appellant. 

(Gekeral  Term,  Seventh  Dibtiuct,  Mabch,  1870.) 

An  agreement  to  sell  certain  growing  liops  at  so  mucli  per  poand,  and  thai 
they  should  be  of  first  quality,  held  to  intend  harvesting  and  preparing 
the  same  for  deUvery  as  hops  are  usually  prepared  for  marketing  l^ 
weight 

Appeal  from  a  judgment  for  the  plaintiff,  entered  upon  the 
report  of  a  referee,  for  the  value  of  hops  raised  upon  the 
defendant's  farm,  and  for  which  the  plaintiff  claimed  under 
an  agreement  to  sell  to  his  assignor.  The  facts  are  sufficientlj 
stated  in  the  opinion  of  the  court.  The  case  was  submitted 
mpon  briefs,  without  oral  argument. 

Benedict  <&  Mariindaley  for  the  appellant. 

George  TT.  Miller^  for  the  respondent. 

Present — Johnson,  J.  C,  Smith  and  Dwight,  JJ. 

By  the  Court — Johnson,  P.  J.  The  point  made  upon  the 
trial,  on  behalf  of  the  defendant,  that  the  contract  if  made,  as 
alleged,  between  the  parties,  was  void  by  the  statute  of  frauds^ 
for  the  reason  that  it  related  to  an  interest  in  real  property, 
is  not  now  made,  and  is  presumed  to  be  abandoned. 

Lansing — ^Vol.  IL        27 
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It  ia  now  urged  b;  the  defendant's  oc»unseI,  as  it  was*  before 
tbe  referee,  tbat  the  agreement  if  made  in  tlie  terms  shown 
b^  the  evidence,  was  void  for  uncertaintj.  The  agiieement 
>vtas^  verbal),  aod  was  made,  as^  the  referee  finds^  on-  l^e  S5th 
of  May,  1864,  and  related  to  the  hops  then^  growing  on^  the 
defendant's  farm.  It  was  in  substance  as  follows:  The 
plaintiff's  assignor  asked  the  defendant  if  he  would  take 
Gifteen  cents  per  pound  for  his  hops  of  the  present  season,  to 
which  the  defendant  answered  he  would.  The  plaintiff's 
assignees  then  said  the  hops  must  be  of  the  first  quality,  and 
the  defendant  replied,  yes.  The  former  then  took  from  his 
^cket  book  five  dollai*s,  and  gave  it  to  the  defendant^,  siting 
that  he  gave  it  to  bind  the  bargain.  The  defendant  took  the 
money,  and  has  since  kept  it,  without  any  offer  to  return  it 
I  do  not  perceive  any  uncertainty  about  this  bargain.  It 
contains  all  the  elements  necessary  to  a  valid  agi^eement. 
Here  ara  the  mutual  assent  of  two  persons,  competent  to  con- 
tract ;  a  good  and  valid  consideration ;  and  a  thing  to  be  done 
by  each  of  the  parties.  The  subject  of  the  contract,  the  thing 
to  be  done  in  reference  to  it,  by  each  paity,  and  the  price,  and 
all  either  distinctly  expressed,  or  clearly  implied  in  the  terms 
U6ed»  It  is  claimed,  that  it  does  not  appear  from  the  terms, 
or  scope  of  the  contract,  what  the  defendant  was  to  do  to  be 
entitled  to  the  price.  But  this  is  all  implied  in  the  agree- 
Bnent  to  sell  at  fifteen  cents  per  pound,  and  that  the  hops 
should  be  of  first  quality.  It  was  clearly  It  part  of  this  under- 
taking, on  the  part  of  tbe  defendant,  to  prepare  his  crop  and 
put  it  in  the  same  condition  for  delivery  that  such  a  crop  is 
usually  put  in,  when  marketed  by  weight,  as  mudi>  so  as 
though  it  had  been  expressed  with  the  utmost  detail  and  pre- 
cision. The  law  will  interpret  it  an  agreem^it,  to  do  what- 
ever is  usually  done  in  the  regular  course  of  trade  and  dealing 
in  that  article,  as  there  is  nothing  in  the  terms  to  take  it  out 
of  the  ordinary  course.  The  pi*esumption  in  such  a  case 
must  be,  that  the  parties  mutually  intended  performance  in 
tlie  usual  and  customary  mannen  If  the  arrangement  was 
sufficient,  in  point  of  terms  and  form,  to  amor*it  to  an  agree* 
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ment,  there  can  be  no  doubt  that'  the  payment  and  acceptance' 
of  the  five  dollars,  rendered  it  valid  and  binding  as  to  both 
parties. 

The  findings  of  fact,  by  the  referee,  are  fiilly  warranted  by 
the  evidence.  He  findb  that  the  plaintiff  showed  the  defend- 
ant his  assignment,  and  demanded  the  delivery  of  the  hopg 
either  at  the  premises  of  the  defendant,  or  at  some  other  point 
on  the  raili*oad  as  might  be  most  convenient;  and  that  the 
defendant  refused  to  deliver  the  hope,  or  any  part  of  them. 
There  is  no  evidence  that  Van  Valkcnburg,  before  he  assigned' 
the  contract,  abandoned  or  rescinded  it,  oi'  assented  to  ittf' 
non-performance  by  the  defendant. 

The  judgment  must  therefore  be  affirmedl 

Judgment  affirmed. 


Francis  Channon,  Eespondcnt,  v.  Dennis  Lusk,  Appellant 
(General  TKRic,  SEVENtn  DistRict,  March,  1870.) 

Owners  in  common  of  grain  or  otlier  personal  property,  in  its  nature  separ- 
able in  respect  to  quantity  and  quality  by  weight  or  measure,  may  sever 
their  portions  of  tlie  common'  bulk  at  will,  and  where  one  of  such 
owners  is  in  possession  of  the  whole,  his  refusal  to  permit  the  separation 
by  another  owner,  of  the  latter^s  share,  is  eqiHTalent  to  conversion,  and 
troTer  will  lie  in  consequence. 

On  a  trial  upon  appeal  in  the  County  Court,  the  Jury  gave  a  yerdict  for  the 
plaintiff  for  $284.37,  upon  which  he  entered  judgment  with  costs,  in  the 
aggregate  for  $510.72.  The  complaint  below  demanded  $200,  and  it  did 
not  appear  whether  it  had  been  amended,  and  no  question  was  raised 
upon  rendition  of  the  verdict  or  otherwise  in  respect  to  the  amount  thereot 
On  appeal  to  this  court  the  Judgment  was  sustained. 

This  was  an  appeal  by  the  defendant  from  a  judgment  of 
aCoiinty  Conrt  upon  the  verdict  of  a  jury  after  trial  on 
appeal  from  the  court  of  a  justice  of  the  peace. 

The  complaint  set  forth  an  action  in  the  nature  of  trover 
for  certain  crops  and  other  farm  produce,  and  demanded  judg- 
ment for  $200.    The  answer  was  a  general  denial.    The 
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plaintiiF  had  a  verdict  before  the  justice  for  the  amount 
demanded  in  the  complaint. 

It  appeared  that  tlie  plaintiff  had  let  his  farm  to  the  defend- 
ant to  work  npoii  shares,  and  that  the  plaintiff  was  entitled  to 
one-tliird  of  the  crops  and  of  other  produce ;  the  grain  to  be 
divided  in  the  half  bnshel,  in  the  proportion  of  two-thirds  to 
the  plaintiff,  and  one-third  to  the  defendant;  after harresting 
and  threshing  the  oats  raised  during  the  contract,  and  before 
they  were  cleaned,  the  plaintiff  left  them  in  the  defendant's 
possession  in  the  latter's  barn,  upon  the  farm,  and  afterward 
when  he  demanded  the  right  to  clean  and  separate  his  share 
thereof,  the  defendant  refused  permission  and  ordered  him 
from  the  premises,  ^hereupon  the  plaintiff  brought  this  suit. 
The  jury  rendered  a  verdict  without  objection  by  tlie 
defendant,  when  it  was  rendered,  in  favor  of  the  plaintiff,  for 
$284.37,  upon  which  judgment  was  entered  for  that  amount 
and  for  costs,  $235.35,  in  all  $519.72.  It  did  not  appear 
whether  the  complaint  had  been  amended  to  correspond  with 
the  amount  of  the  verdict.  The  defendant  took  various 
exceptions  to  the  charge  of  the  county  judge,  whidi  sufficiently 
appear  in  the  opinion  of  the  court. 

Hipso-m  c6  Terry ^  for  the  appellant 

George  F.  Danforth^  for  the  respondent. 

Present — Johnson,  J.  C.  SMirn  and  Dwioirr,  JJ. 

By  the  Court — Johnson,  P.  J.  Unless  we  can  hold  that 
the  act  of  the  defendant  in  refusing  to  allow  the  plaintiff  to 
clean  up  the  oats,  so  that  they  might  be  divided  in  the  half 
bushel,  according  to  the  contract,  and  to  divide  them  and 
take  away  his  share,  is  a  conversion  of  the  plaintiff 's  sole 
property,  this  action  cannot  be  maintained.  Unless  that  waa 
a  conversion,  there  was  nothing  which  amounted  to  a  con- 
vei'sion  by  the  defendant,  until  some  time  after  the  action 
wfw  commenced  before  the  justice,  which  was  the  27th  of 
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April,  1863.  The  plaintiff's  agi'eement  for  the  occupation  of 
the  premises  expired  on  the  15th  of  April,  1863.  He  left 
the  premises,  as  he  testifies,  three  or  four  da^'s  after  that.  He 
then  came  back,  as  he  says,  three  or  four  times  before  the 
action  was  commenced,  for  the  purpose  of  cleaning  up  the 
oats  and  dividing  them,  and  taking  his  share  away.  He  tes- 
tifies, that  the  defendant  on  these  occasions  refused  to  allow 
him  to  clean  up  the  oats ;  refused  to  allow  him  to  divide 
them  and  take  his  share  away,  and  ordered  him  off  the  premi- 
ses. He  then  commenced  this  action  for  the  conversion  of 
his  share  of  the  oats. 

This  court  held  in  THpj)  v.  liiley  (15  Barb.,  335),  that 
where  tenants  in  common  held  property,  severable  in  its 
nature,  like  grain,  where  the  share  of  each  could  be  deter- 
mined by  measurement  or  weight,  each  tenant  had  the  right  to 
sever  it,  and  take  his  share  and  sell  it,  or  otherwise  appropri- 
ate it  without  being  liable  to  his  co-tenants  for  a  conversion 
of  the  common  property.  The  same  rule  was  laid  down  in 
Fobes  V.  Shattuck  (22  id.,  568),  This  is  in  accordance  with 
Uie  rule  of  the  civil  law  (1  Domat,  Cush.  ed.,  §  1498),  as  to 
things  held  in  common  which  are  divisible  in  equal  propor- 
tions. 

The  rule  should,  of  course,  be  confined  to  property  readily 
divisible  and  commonly  divided  by  weight,  tale,  or  meas- 
ure, into  portions  absolutely  alike  in  quality  and  value,  as 
grain  in  bulk,  money,  and  the  like.  It  could  not  reasonably 
be  applied  in  principle,  or  in  practice,  to  things  in  their 
nature  so  far  undivisible  that  the  share  of  one  cannot  be  dis- 
tiiiguished  from  that  of  another,  and  where  each  article  or 
item  has  a  distinct  identity,  plainly  distinguishable  from  the 
others,  and  a  diffei*ent  value.  The  doctrine  that  one  tenant 
in  common  cannot  maintain  trover  against  his  co-tenant  as 
long  as  the  latter  keeps  possession  of  the  common  property, 
and  until  a  loss,  sale,  or  destruction  of  it  can  be  shown,  was 
applied  originally  to  property  of  this  latter  description. 

Thus  in  Coke  on  Litt,  199  b,  it  is  laid  down :  "  But  if  two 
be  possessed  of  chattels  personals  in  common  by  divers  titles 
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as  of  a  horse,  an  ox,  a  cow,  &c.,  if  the  one  take  the  whole  to 
himself  out  of  the  possession  of  the  other,  the  oUier  hath  no 
remedy  but  to  tajce  this  from  him  who  hath  done  the  wrong, 
to  occupy  ip  common,  &c.,  when  he  can  jsee  his  time,  &cy 
He  might  ^^  take  to  occupying  in  common  when  he  could  see 
his  ti^ne."  It  will  be  found,  I  Apprehend,  on  examination, 
that  most,  if  not  all  ihe  modern  cases  in  which  this  general 
rule  has  J)een  laid  dow;i,  relate  to  propferty  of  *his  latter  des- 
cription, which  }s  in  its  nature  adapted  to  common  use,  and  is 
not  divisible  or  severable  readily  without  a  diango  of  its  con- 
dition. But  this  rule  has  no  reasonable  or  proper  application 
to  articles  like  grains  or  fluids  in  bulk  or  money  not  adapted 
to  common  ^se  amongst  several  owners.  Sucdi  property  ia 
most  commonly  used  in  several  portion^  according  to  Ih^ 
respective  rights  of  the  common  owners,  for  sale,  oonsamptioo 
or  other  use,  by  eacb,  and  indeed  it  scarcely  admits  of  any 
other. 

The  case  of  Figuet  y.  Allison  (12  Mich.  B.,  828)  was  in  its 
facts  precisely  like  tlie  case  at  bar,  and  the  court,  in  a  careful 
and  well  reasoned  opinion,  held  that  the  plaintiff  might 
recover,  ^he  court  in  that  case  say  -^ it  can  hardly  be  ques- 
tioned that  the  refusal  of  any  one  to  give  up  to  another  that 
to  which  such  other  has  a  better  right,  would  be  a  conversios." 
It  must  be  admitted,  as  the  decisions  in  this  3tate  now  stand, 
tliat  the  plaintiff  had  the  absolute  and  unconditional  right, 
when  the  oats  in  question  were  cleared  up  and  in  readiness  for 
partition  and  market,  to  go  and  take  his  one-third  of  the 
whole  quantity  and  use  it  or  sell  it  without  any  infringement 
of  the  rights  of  the  defendant.  It  was  his  right  to  sever  and 
take  Iiis  share  of  the  common  bulk.  This  right  he  was  pro- 
hibited from  exercising  by  the  defendant.  He  was  not 
allowed  to  put  the  oats  in  the  condition,  in  which  he  was,  by 
the  agreement,  to  put  them,  before  delivering  to  the  defend- 
ant his  two-thirds.  Nor  was  he  allowed  to  t^ke  his  share, 
which  was  all  he  sought  to  take.  He  did  not  seek  or  wirii  %q 
take  the  common  property,  but  only  to  sever  it  and  take  his 
own.    The  refusal  of  the  defendant  w^as  uot  to  deliver  to  the 
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j>laintiff*  the  common  property.  If  it  Lad  been,  tlie  action 
eotxld  not  have  been  maintained ;  but  he  denied  the  plaintiff 
and  refused  to  permit  him  to  exercise  the  right  of  severance 
and  to  take  what  wotdd,  had  that  right  been  exercised, 
become  the  plaintiff's  own  exclusive  property.  It  is  not  verj 
material  whether  this  is  called  a  conversion  of  the  plaintiff's 
property  or,  an  unlawful  interference  with  his  legal  rightt. 
In  either  case  the  plaintiff  is  deprived  of  his  propei*ty,  and 
the  privilege  of  nsing  it  or  selling  it,  as  he  might  see  fit.  He 
is  damnified  to  the  extent  of  the  value  of  his  property. 

This  rule  thus  limited,  seems  to  us  to  commend  itself  k6 
general  acceptance,  by  its  obvious  good  sense,  its  feasibilityi 
and  its  easy  adaptation  to  all  the  rights,  interests,  and  con* 
veniences  of  common  owners  of  the  kind  of  property  In 
question. 

In  Farr  v.  Smith  (9  Wend.,  338),  which  was  an  action  oif 
trover  for  grain  in  the  sheaf,  the  question  presented  in  this 
case  did  not  arise.  All  that  was  held  in  that  case,  and  all 
which  the  facts  called  for,  was,  that  no  action  would  lie^ 
merely  for  the  dispossession  by  one  tenant  in  common  of  the 
other  tenant,  of  the  common  property.  The  denial  of  the 
right  of  severance  was  not  in  that  case. 

In  addition  to  the  cases  before  cited,  decided  by  this  court, 
touching  the  right  of  one  tenant  in  common  to  sever  and  take 
his  own  share  by  his  own  act,  may  be  ^ted  the  case  of  JKimr 
herly  v.  Patehin  (19  N.  Y.,  830).  Judge  Comstock,  at  page 
210  of  that  caAC,  says :  '^  I  think  each  party  would  have  the 
right  of  severing  the  tenancy  by  his  own  act ;  that  is,  the 
right  of  taking  the  portion  of  the  mass  which  belonged  to  him, 
being  accountable  only  if  he  invaded  the  quantity  which 
belonged  to  the  other."  The  action  in  that  case,  related  to  a 
quantity  of  wheat  in  store.  The  same  principle  is  also  recog- 
nized and  held  by  the  same  court,  in  Clark  v.  Griffith  (24  N. 
T.,  505),  In  that  ease,  the  defendants  had  severed  and  taken 
away  their  share  by  their  own  act  merely,  and  then  took  th^ 
remaining  abai*e  also  which  belonged  to  the  plaintiff.    It  wai 
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held  that  the  action  of  trover  could  bo  maintained  in  such  a 
case  for  the  taking  merely  without  any  demand  and  refusal. 

We  arc,  therefore,  clearly  of  the  opinion  that  the  action  was 
well  brought,  and  the  plaintiff  entitled  to  recover  the  valuo 
of  his  share  of  the  oats,  with  interest  by  way  of  damages. 

As  to  the  objection  that  the  recovery  in  the  County  Court 
is  for  a  greater  amount  than  it  was  before  the  justice,  or  than 
was  claimed  in  the  complaint  before  the  justice,  we  are  of  the 
opinion  that  it  is  not  well  taken.  It  is  made  here  upon  the 
argument,  so  far  as  appears,  for  the  first  time.  No  such  ques- 
tion was  raised  upon  the  rendition  of  the  verdict  in  the 
County  Court,  or  at  any  other  time  in  that  court.  The 
County  Court  had  jurisdiction  of  the  action,  and  the  amount 
of  the  verdict  is  not  beyond  their  jurisdiction.  The  case  does 
not  show  whether  or  not  the  complaint  was  amended  in  the 
County  Court,  to  correspond  with  the  verdict,  and  there  is 
notliing  before  us  on  which  any  question  can  be  raised  of  this 
kind. 

The  judgment  of  the  County  Court  must  therefore  be 
affirmed. 

Judgment  affirmed.* 


Jamss  Abmstbono,  Appellant,  v,   Alfred  BickkblLi 

Respondent. 

(General  Tebh,  Seventh  District,  March,  1860.) 

An  agreement  for  the  cultivation  of  a  farm  on  sliares,  dated  March,  1866,  pro- 
vided, that  the  defendant's  assignors  should  "  have  one-third  of  all  croiis 
grown  upon  the  above  mentioned  farm,  for  one  year ; "  with  no  other 

*  The  following  note  by  Judge  Johkbok  vra»  added  after  the  above  dedrlon  had  been 
given.  [Hsr.] 

**  Since  th!»  ca^e  was  decided,  the  caro  of  Lobddl  v.  StoweU  (87  How.  Pr.  R.,  88),  haa 
Mien  nndcr  my  notice.  It  vim  not  cited  or  referred  to  npon  the  araument,  hot  Is  uoariy 
Identical  In  foetn  with  this  cave.  The  opinion  of  the  connty  Jndge  f  p  well  reasoned,  and  aa 
hie  decision  appears,  fhim  the  report  of  the  case,  to  have  been  affirmed  by  the  General 
Term  of  the  sixth  district,  it  was  an  authority  binding  npoti  oor  court,  and  ouj^t  not  to 
have  been  overlooked.  I  refer  to  It  here  aa  a  conclusive  authority  in  flivor  tif  our  con- 
thialons  on  the  question  of  conversion.** 
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specification  respecting  the  term. — Beld^  such  constraction  according 
witli  the  appaj^nt  intention  of  the  parties  to  tlie  agreement  as  indicated 
by  their  subsequent  acts,  that  the  defendant  was  entitled  to  a  third  of 
whc:it  sown  by  him  in  tlie  fall  of  1866,  which  matured  in  tlic  summer  of 
1867. 
When  a  specific  exception  is  taken  to  an  erroneous  conclusion  of  law, 
founded  upon  a  clear  and  indisputable  fact  found  by  tlie  referee,  and  on 
which  alone  he  bases  his  erroneous  conclusion,  the  appeal  must  be  deter- 
mined on  the  exception,  and  the  court  will  not  review  the  evidence  nor 
presume  other  facts  to  have  been  found  by  the  referee,  in  order  to  sustain 
the  judgment 

Appeal  from  a  judgment  on  the  report  of  a  referee.  The 
complaint  averred  the  conversion  of  a  quantity  of  winter 
wheat,  the  plaintiff 's  property,  by  the  defendant,  on  the  16th 
Angnst,  1867.  The  answer  denied  each  and  every  allega- 
tion of  the  complaint,  and  set  up  a  sale  of  the  wheat  to  the 
defendant  on  the  9th  July,  1867,  under  a  judgment  in  his 
favor  against  one  Clute,  recovered  April  13th,  1867,  upon 
which  execution  had  been  issued,  and  levy  made. 

The  plaintiff  proved  an  agreement  between  the  defendant 
and  one  Clute,  dated  March  1st,  1866,  by  which  the  defend- 
ant had  let  his  farm  to  the  latter  to  be  worked  on  shares, 
*^ under  the  following  consideration,  viz.:  That  the  said 
party  of  the  second  part  shall  have  one-third  of  all  tho 
crops  grown  upon  the  above  named  farm  for  one  year, 
excepting  twenty-five  acres  of  wheat  owned  by  the  party  of 
the  first  part,"  and  with  various  unimportant  provisions,  but 
without  any  further  mention  of  the  time  during  which  the 
agreement  should  continue.  He  also  proved  by  Clute,  that 
the  wheat  in  question  had  been  "  sown  under  that  agree- 
ment," and  that  the  latter  had,  by  an  assignment  dated  April 
4, 1867,  sold  his  interest  in  the  crop  of  wheat  so  sown,  to 
him  (the  plaintifif),  Clute  agreeing  to  harvest  and  thrash  the 
wheat,  and  to  deliver  his  share  to  the  plaintiff.  This  assign- 
ment was  made  in  consideration  partly  of  cash  paid  at  the 
time,  and  partly  of  the  surrender  of  a  note,  upon  which  a 
balance  of  forty  dollars,  with  some  accnied  interest,  was  due 
from  Clute  to  the  plaintiff.    It  also  appeared  tliat  Clute  at 

Lansing — You  IL        28 
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tlie  time  of  the  assigamont  had  assets  barely  saflideDt  to 
meet  his  liabilities. 

When  Clute  went  to  harvest  the  wheat  in  July,  1867,  l3io 
defendant  refused  him  permission  ;  and  afterward  the  defend- 
ant gathered  the  crop,  thrashed^  and  oonv^ted  it  to  his  owm 
use. 

The  referee  found  the  agreement  between  the  defendant 
^d  date  as  proved,  and  also  the  sale  of  his  interest  in  the 
wheat  in  question  to  the  plaintiff,  for  a  sufficient  eonsidera- 
tion,  and  in  good  faith,  and  without  intent  to  hinder,  delay, 
or  defraud  creditors,  and  a  conversion  of  tlie  interest  of  Clnte 
under  the  agreement  by  the  defendant.  He  also  found  as  a 
conclusion  of  law,  that  Cltite  had  no  right,  title,  or  intereflt 
in  the  wiieat  at  the  time  of  his  transfer ;  and  tiiat  the  wheat 
growing  upon  die  defendants  farm  bdonged  to  the  latter  at 
that  time,  and  ordered  judgment  in  fitvor  of  defendant. 

Adams  (&  J^4ui^j  for  the  appelant. 

AUoU  db  SULj  for  the  respondent 

Present — Johnson,  Dwioht,  and  J.  O.  Smith,  35, 

By  the  Court — ^Johnson,  P.  J.  It  is  very  clear  that  thia 
judgment  cannot  be  sustained  upon  the  ground  on  which  it 
was  ordei-ed  by  the  referee.  He  places  his  decision  upon  Aa 
sole  ground  that  Clute,  the  plaintiff's  vender,  had  no  inte> 
rest  in  the  crop  of  wheat  growing  on  the  defendant's  premiaoi 
on  the  4rth  of  April,  1867,  when  he  sold  and  assigned  hisinte* 
rest  therein  to  the  plaintiff.  The  referee  finds  as  matter  of 
fact  tiiat  the  crop  was  put  in  by  Clute,  under  and  in  purso- 
anee  of  the  agreement  betn^een  him  and  the  defendant,  and 
that  the  plaintiff  was  a  honajide  punshaser  for  a  valuable  eon* 
sideration  without  any  intent  to  hinder,  delay  or  defVand 
Clute's  creditors.  He  treats  the  sale  or  assignment  as  valid 
and  sufficient  to  vest  in  the  plaintiff  all  the  right  and  title 
Clute  might  have  had,  not  only  as  between  them,  but  ad 
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agaiusi;  tli^  creditors  of  Cliite  aIsq.  From  these  premises  lie 
dedQce0  the  legal  conclufiion  that  4^e  plidutiff  took  natbing 
by  liis  purchase  for  the  reason  that  dute  had  uu  iuterest  in 
the  ott-going  crop,  but  that  the  whole  belonged  to  the  defend- 
ant;  who  ow^ed  the  farm,  a^  matter  of  law.  This  is  the  whole 
case,  OS  naa^je  mA  canisidered  by  the  referee  in  his  findings  of 
fact  and  conclasions  pf  law.  It  is  apparent  that  the  reteree 
^ras  qu]|;/9  jgaistaken  iu  his  view^  fjt  the  law  applicable  to  tiie 
facts  fottn4  bj  him  in  the  case.  The  agreement  between  the 
defen^dant  and  Clute,  though  in  form  in  part  a  lease,  was  not  a 
lease  yrhich  cr^^ted  thi^  legal  relation  of  laiLdloi*d  and  tenant 
between  tb^  parties  to  it.  It  was  a  mere  agreement  by  whidi 
Clutje  was  to  work  the  £u:m  on  shares  for  a  single  crop. 
In  Qjil^  smsfd  &fi  parties  worked  the  &rm  together.  Tha 
d^fi^dant  was  to  furnish  teams  to  do  iJie  work  and  all  th» 
floed,  and  Clute  was  to  do  the  manual  labor  and  the  oversee 
ing  and  have  one^third  of  all  the  crops  raised  lor  his  sliare, 
and  the  defendant  was  to  have  two-thirds  fer  his  share,  after 
it  was  harvested  and  ready  for  nse.  Clute  was  thus  a  mere 
cropper  and  a  tenant  in  common  with  the  defendant  in  all  the 
crops  put  in  and  raised,  under  the  agreement,  according  to 
all  the  cases.  {Foote  v.  Cotvin^  8  John.,  216;  Bradlsh  r, 
Sehen^  8  id.,  151;  De  Mott  v.  Hagerman^  8  Cowen,  220; 
Putnam  V.  WUe^  1  Hill,  234 ;  Dinehart  v.  WiUon^  15  Barb., 
595 ;  F(^  V.  ShaUucky  22  id.,  568 ;  Tanner  v.  IliUs,  44 
id.,  428.)  The  form  of  the  agreement  is  of  no  consequence. 
It  is  the  subatance  which  determines  its  legal  character.  The 
quantity  or  portion  of  the  crop  to  which  tlie  defendant  was 
entitled,  according  to  tlie  agreement,  was  not  by  the  terms 
thereof  to  be  paid  as  rent,  but  it  was  to  be  delivered  to  liim, 
as  ills  fixed  proportion,  of  whatever  might  be  raised,  more  or 
less. 

The  crop  in  question,  was  put  in  by  the  parties  to  the 
agreement,  and  *'  in  pursuance  of  it,''  as  the  referee  expressly 
finds.  It  was  put  in  as  a  fall  or  winter  crop,  the  defendant 
dping  and  furnishing  his  share,  according  to  the  agreement 
and  C/lut0  his  share.    The  only  words  of  limitation  or  restrio- 
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tion,  found  in  the  a^^reeinent  are,  "  the  said  party  of  the 
second  part  shall  have  one-third  of  all  the  crops  grown  npon 
the  above  mentioned  farm  for  one  year,"  excepting  the  crop 
of  winter  wheat  then  growing  on  said  farm.  These  words 
of  limitation  the  referee  has  so  construed,  as  to  work  a  for- 
feiture of  the  rights  of  Clute,  at  the  expiration  of  the  year, 
from  the  date  of  the  agreement,  which  was  the  Ist  of  March, 
1866.  This  in  view  of  the  acts  of  the  parties  under  the 
agreement,  is  an  exceedingly  strict  and  harsh  construction, 
which  ought  not  to  prevail  if  the  rules  of  law  will  admit  of 
a  different  one  more  in  consonance  with  justice,  and  the  plain 
understanding  of  the  parties,  when  the  crop  was  planted,  and 
the  ground  prepared  therefor.  It  is  to  be  observed  that  no 
specific  term  is  created  by  the  lease,  or  any  where  spoken  of, 
and  nothing  is  specified  as  to  when  possession  was  to  be  sur- 
rendered by  Clute.  All  there  is  by  way  of  time,  is  what  is 
above  referred  to.  It  is  quite  clear,  therefore,  that  the  par- 
ties intended  by  that  limitation,  to  restrict  the  operation  of  the 
agreement,  to  a  single  crop  of  any  one  kind,  sown  or  planted, 
which  should  mature  in  one  year  after  such  sowing  or  plant- 
ing. This  was  the  interpretation  which  the  parties  put  upon 
the  limitation  by  their  acts,  before  any  conflict  of  interest 
arose,  to  give  a  different  turn  to  their  claims.  Indeed  this 
seems  to  have  been  the  defendant's  understanding,  when  his 
answer  Avas  put  in.  "  Crops  grown  upon  the  above  named 
farm  for  one  year,"  are  the  terms  used.  It  is  not  said, 
**  grown  within  one  year  from  the  date  of  the  agreement" 
and  obviously  was  not  so  intended.  The  limitation  is  appli- 
cable to  the  growth  of  the  crop ;  crops  of  one  years  growth 
and  not  over.  This  construction  does  no  violence  to  the 
rules  of  language,  or  to  the  rules  of  law,  and  is  most  clearly 
consistent  with  justice,  and  the  imderstanding  and  intention 
of  the  parties  at  the  time  the  agreement  was  entered  into, 
and  while  they  were  performing  their  several  obligations  to 
each  other  under  it  (2  Parsons  on  Con.,  11,  §  3).  It  is 
clear,  therefore,  that  Clute,  at  the  time  he  undertook  to  a&sign 
and  transfer  his  iutei'est  in  the  growing  crop  to  the  plain tifF, 
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liad  an  interest  therein  which  was  the  subject  of  sale  and 
transfer;  and  the  referee  erred  in  holding  that  he  had  not. 
Tliis  would  dispose  of  the  case,  and  lead  necessarily  to  a 
reversal  of  the  judgment  if  there  were  no  other  facts  proved 
upon  the  trial.  But  there  were  other  facts  essential  to  tho 
merits  of  the  case,  upon  which  evidence  was  given,  and  much 
of  which  is  uncontroverted,  but  in  reference  to  which  the 
referee  in  his  report  has  determined  nothing,  as  to  which  is 
established  by  such  evidence,  one  way  or  the  other.  It 
remains  to  be  seen  what  effect  this  is  to  have  on  the  case,  as 
it  is  thus  presented  to  us.  So  far  as  the  referee  has  gone  in 
his  finding  of  facts,  we  have  seen  that  they  do  not  sustain  his 
conclusions  of  law,  and  the  appellant  has  shown  that  he  was 
in  error.  Should  we  reverse  the  judgment  and  order  a  new 
trial  for  this  error,  or  should  we  examine  the  case  for  the  pur 
pose  of  ascertaining  whether  there  are  not  otlier  facts  proved 
and  which  the  referee  ought  to  have  found  in  the  defendant's 
fAvor,  and  embodied  in  his  report  of  the  facts  found  from  the 
evidence,  which  would  have  sustained  his  general  conclusion 
of  law,  that  the  defendant  was  entitled  to  judgment. 

In  a  case  like  this,  where  a  distinct  exception  is  taken  to 
the  conclusion  of  law,  we  must,  I  apprehend,  review  upon 
the  exception,  as  we  would  in  the  case  of  an  erroneous  charge 
to  a  jury  at  the  circuit  to  which  exception  had  been  taken. 
Here,  a  distinct  and  specific  exception  is  taken  to  the  firet 
conclusion  of  law,  drawn  by  the  referee,  from  the  fact  found, 
and  we  must  determine  whether  sucli  exception  was  well 
taken.  Buckingham  v.  Payne  (36  Barb.,  81) ;  and  in  Smith 
V.  Devlin  (23  N.  Y.,  365).  Mason,  J.,  in  delivering  the 
opinion  of  the  court,  says :  "  It  must  appear  that  the  facts 
found,  justify  the  judgment,  wliere  there  is  an  exception  taken 
to  tlie  conclusion  of  law,  which  the  referee  has  drawn  from 
the  facts,"  or  the  judgment  should  be  reversed. 

There  are  cases  wliere  the  court  will  presume  that  the  referee 
found  other  facts  necessary  to  sustain  the  judgment,  if  the 
evidence  would  admit  of  it.  But  this  I  apprehend  cannot  be 
done,  wrhere  a  specific  exception  is  taken  to  an  erroneous  con- 
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elusion  of  law,  founded  upon  a'  clear  and  indisputable  fact 
found  by  the  referee^  and  on*  whieh  alone  he  bases  hiB  errone^ 
ouB  conclusion  of  law. 

The  question  whether,  under  the  instrument  of  sale  by 
Clute  to  the  plaintiff,  the  interest  of  the  fbrmer  vested  in' the  - 
latter  immediately  upon  its  execution  and  delivery,  has  not 
been  considered  or  determined  by  the  referee,  and  is  not  here 
for  review.    The  defendant  might  have  had  that  question 
in  this  case,  by  the  findings  of  the  referee,  had  he  desired' 
it.    I  do  not  think  we  should  undertake  to  determine,  as  the 
case  now  stands,  upon  the  report  of  the  referee,  what  the' 
rights  of  these  parties  are  in  respect  to  their  claims  to  this' 
property,  through  Glute,  as  purchaser  and  judgment  creditor, 
imspectively.    On  that  question  we  express  no  opinion;    The 
refei*ee  has  found  notliing  in  respect  to  the  defendant's  pm^' 
diase  of  the  interest  of  01ute,'or  in  respect  to  a  sale  of  such* 
interest,  by  virtue  of  his  judgment  and  execution,  deeming- it' 
wholly  unnecessary,  as  it  was  in  his  view  of  the  case. 

Tlie  judgment  must  therefore  be  reversed,  and  a  new  trial' 
ordered,  with  costs  to  abide  the  event 


GiLBEBT  Nichols  V.  Sidnet  Meab. 
(Genekal  Term,  Seventh  Dibtrict;  Mabob»  1B70.) 

It  is  well  settled,  th^t  after  a  mortgagee  of  chattels  has  taken  possession  of 
the  mortgaged  property,  by  vlrtne  of  a  power  in  the  mortgage,  \ht  nft>rt> 
gagor  has  no  remaining  interest  in  it,  which  can  be  seized  and  sold  under 
execntion,  even  though  the  mortgage  debt  is  not  dae. 

Tlie  amount  secured  by  chattel  mortgage  was  less  than  the  cost  of  the 
property  mortgaged ;  the  proTision  for  sale  restricted  the  mortgagee  to 
sales  at  cost  price ;  there  wad  prorision  for  immediate'  possession  and 
sale,  and  for  return  of  the  surphis  property  after  sales  sufficient  to  pay  the 
debt,  and  the  condition  was  for  payment  within  a  year. — Hddy  the  mort- 
gagee haying  taken  possession,  that  the  mortgagor  had  no  leviable 
interest  in  the  property  mortgaged,  though  within  a  year  lh>m  the  date 
ofthemortgaga. 
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Wliere  the  complaint  alleged  tfae  taking  of  goods  **  particnlarly  mentioned 
in  the  affidavit  heretofore  senred  upon  the  defendant  in  Uiis  action." — 
Msld,  that  the  affidavit  iras,  for  the  purpose  of  describing  the  goods,  made 
pait  of  the  oomplaiiit 

The  plaintiff  sued  to  recoyer  possession  of  various  articles 
of  merchandise,  alleging  in  liis  complaint  that  the  same  were 
<^  the  valae  of  $2,000,  and  particularly  mentioned  in  the 
affidavit  heretofore  served  on  the  defendant,  &c.  He  gave 
bonds  and  obtained  possession.  The  defendant  pleaded  a 
levy,  as  sheriff,  on  the  25th  July,  1868,  under  execution 
f^inst  the^  mortgagor,  upon  judgment  bearing  date  July  21, 
1868,  for  $276.79,  on  a  debt  due  before  July  13,  1868; 

Upon  the  trial  plaintiff  proved  a  chattel  mortgage,  bearing 
date  June  13;  1868,  executed  to  him  by  one  Green^  being 
upon  merchandise  inventoried^  upon  a  schedule  annexed 
tfaereto,at  cost  prices,  in  the  aggregate  at  the  sum  of  $3,208.81. 
It  recited  various  debts  due  from  Green  to  the  mortgagor, 
amounting  to  a  total  of  $2,800,  and  transferred  to  him  the 
property  inventoried  under  provisions  as  follows,  viz. :  "  Pro- 
vided always,  and  tliis  mortgage  is  on  the  express  condition 
that  the  said  mortgagor  shall  pay  to  the  said  mortgagee,  the 
just  and  full  sum  of  all  moneys  which  he,  the  said  Nichols, 
has  necessarily  paid  or  shall  necessarily  pay  on  account^  and 
by  reason  of  all  and  singular,  the  obligations  and  responsibili* 
ties  incun^d  or  assumed  by  the  said  Nichols,  for  or  on  account 
of  the  said  mortgagor  up  to  the  date  hereof,  and  the  necessary 
costs,  chaises  and  expenses  hereinbefore  mentioned,  with 
interest  thereon,  in  one  year  from  date  hereof,  then  this  trans- 
fer shall  be  so  far  void  that'  whatever  of  said  property  shall  be 
or  remain  intheliands  or  control  of  said  Nichols,  at  the  time 
of  the  payment,  so  as  aforesaid  provided  and  conditioned  to 
be  paid  by  said  mortgagor  (and  which  the  said  mortgagor 
covenants  to  pay),  together  with  the  fair  costs  or  purchase 
price  of  whatever  of  said  property  shall  have  been  sold  or 
disposed  of  by  said  Nichols,  prior  to  such  payment  by  said 
mortgagor,  shall,  on  demand  of  said  mortgagor,  be  returned, 
roitored,  given  up  andpaid  by  said  Kiehols  tosaid  mortgagor.'^ 
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"And  for  the  greater  security  of  the  said  Nichols,  it  is  fur- 
ther provided,  that  the  said  Nichols  may,  at  his  option,  take 
immediate  possession  of  said  property,  and  also  of  the  store 
No.  121  Genesee  street,  where  the  same  now  is,  and  occupy 
said  store  as  freely  and  fully  as  I  may  or  do,  or  might  under 
the  lease  which  I  have  of  the  same,  during  the  lifetime  of 
this  mortgage,  and  said  Nichols  may  immediately  sell  and 
dispose  of  said  property  at  public  or  private  sale,  and  con- 
tinue so  to  do,  at  the  best  price  to  be  had,  not  less  than  the 
original  cost  price  of  the  same,  except  as  to  odds  and  ends 
and  remnants,  until  he  shall  have  derived  or  realized  there- 
from, money  sufficient  to  m^t,  satisfy  and  fulfill  the  before 
mentioned  purpose  and  object  of  this  instrument^  and  without 
the  let,  hindrance  or  interference  of  said  mortgagor,  and  to 
his  exclusion  from  all  control,  voice  or  management." 

The  plaintiff  also  pioved  by  Green  that  immediately  after 
executing  the  mortgage,  the  plaintiff  had  required  him  to  give 
possession,  and  that  he  had  thereupon  surrendered  possession 
of  his  store,  and  the  goods  therein,  to  the  plaintiff,  and  that 
some  days  after  the  defendant  levied  on  the  goods  so  in  the 
plaintiff's  possession ;  that  at  the  time  of  the  levy,  all  the 
goods  named  in  the  schedule  of  the  mortgage  were  in  the 
store,  except  some  sixty  dollars  worth  thereof,  which  had 
been  sold,  part  of  which  were  specified,  and  that  no  inventory 
was  taken  at  the  time  of  the  levy,  or  when  they  were  replevied 
by  plaintiff.  The  defendant  moved  for  a  nonsuit  upon 
grounds  which  sufiiciently  appear  in  the  opinion  of  the  court, 
which  was  granted,  and  the  plaintiff  moved  upon  a  case  and 
exceptions  for  a  new  trial.  Defendant  was  served  with  the 
affidavit  (Code,  §  207)  referred  to  in  the  complaint. 

O.  O.  RatJiboney  for  the  plaintiff. 

F.  O.  Dai/y  for  the  defendant. 

Present— Johnson,  E.  D.  SMrrn  and  J.  0.  Smith,  JJ. 

By  the  Court — Johnson,  P.  J.  The  action  was  to  recovei 
possession  of  certain  goods  and  chattels  which  the  plaintiff 
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claimed  as  mortgagee  of  Frank  B.  Green.  The  defendant 
levied  npon  the  property  by  virtue  of  an  execution  in  hi» 
hands  as  sheriff  of  Cayuga  countyi  issued  upon  a  'udgment 
against  Green  in  the  Supreme  Court  in  favor  of  certain  cred- 
itors. At  the  time  of  the  levy,  the  plaintiff  was  in  posses 
sion  of  the  property  by  virtue  of  his  mortgage. 

The  plaintiff  at  the  close  of  his  evidence  was  nonsuited. 
The  nonsuit  was  right  if  Green,  the  judgment  debtor,  had  at 
the  time  of  the  levy,  an  interest  in  the  mortgaged  property, 
which  was  subject  to  be  taken  and  sold  on  execution.  Other- 
wise the  nonsuit  was  erroneous,  and  a  new  trial  must  be 
granted.  It  is  well  settled,  that  after  a  mortgagee  has  taken 
possession  of  the  mortgaged  property,  by  virtue  of  a  power 
in  the  mortgage  the  mortgagor  has  no  remaining  interest  iu 
it,  which  can  be  seized  and  sold  on  execution,  even  though  * 
the  lAortgage  debt  is  not  due.  The  intei*est  of  the  mortga- 
gors is  then  but  an  equity  of  redemption,  whicli  is.  not  the 
subject  of  seizure  and  sale  on  execution.  {Mattison  v. 
Baucus^  1  N.  Y.,  205 ;  GaUn  v.  Brown^  22  id.,  37 ;  Hall  v. 
SuTiijpaoiij  35  id.,  274.)  It  is  claimed  on  the  part  of  the 
defendant,  that  by  the  terms  of  the  mortgage,  the  mortgagor 
had  a  reserved  interest  in  the  property  to  the  amount  of 
$408.  81.  But  nothing  of  this  kind  appeal's  on  the  face  of 
the  instrument,  or  by  the  parol  evidence.  The  mortgage, 
by  its  terras,  transfer  the  entire  property  to  the.  plaintiff 
subject  only  to  the  condition,  of  payment  in  one  year,  which 
the  mortgagor  undertook  in  terms  to  perform.  This  trans- 
ferred the  entire  legal  title  to  the  goods,  to  the  mortgagee, 
subject  to  be  defeated  by  payment.  {BuUer  v.  Miller^  1  N. 
Y.,  496.)  When  payment  is  made  according  to  the  condi- 
tion of  the  mortgage,  the  title  reverts  to  the  mortgagors  in 
every  cuf  c.  That  is  one  of  the  incidents  of  a  defeasible  sale. 
Btit  this  is  quite  different  from  a  reserved  interest,  which  is 
subject  to  tlie  claims  of  the  creditors  of  the  mortgagor  on 
execution.  By  the  terms  of  this  mortgage,  tl:e  mortgagee 
had  the  right  to  proceed  and  sell  forthwith,  at  prices  not 
below  the  cost  price  (except  in  the  case  of  remnants),  to 
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raise  funds,  to  meet  the  liabilities  as  tliey  should  fall  duo 
respectively,  and  when  the  debt  was  paid,  the  residue 
remaining  unsold  reverted  to  the  mortgagor.  But,  as  in 
every  other  chattel  mortgage,  the  title  to  the  entire  stock,  is 
in  the  mortgagee  until  the  debts  are  paid.  It  is  clear,  there- 
fore, that  Green,  the  mortgagor  and  judgment  debtor,  had 
no  interest  in  the  mortgaged  property,  which  was  the  sub- 
ject of  levy  and  sale  by  execution. 

If  there  was  any  question  as  to  tlie  fact  of  the  plaintiff's 
possession,  or  of  fraud  in  the  making  of  the  mortgage,  as 
respects  the  creditors  of  the  mortgagors,  it  was  a  question  for 
the  jury  to  determine  and  not  for  tlie  court.  I  do  not  see 
that  any  question  properly  arises  here,  upon  the  complaint, 
or  in  regard  to  the  identity  of  the  property  levied  upon  by 
the  defendant,  and  replevied  from  him  by  the  plaintiff.  The 
complaint  alleges  the  taking  of  the  store  of  goods,  parlicu- 
larly  mentioned  in  the  affidavit  theretofore  served  upon  the 
defendant  in  the  action.  The  affidavit,  for  the  purpose  of 
describing  the  goods  particularly,  is  thus  made  part  of  the 
complaint,  and  contains  a  schedule  in  detail  of  the  various 
kinds  and  items.  The  taking  of  these  goods  is  justified  by 
the  defendant's  answer.  No  question  was  made  upon  thft 
trial,  that  the  same  goods  levied  upon,  wei*e  not  in  fact  the 
goods  which  were  taken  and  redelivered  to  the  plaintiff,  by 
virtue  of  the  process  and  proceedings  in  this  action.  All 
the  evidence  in  regard  to  the  identity  of  the  property,  was 
out,  when  the  plaintiff  rested,  and  I  am  unable  to  perceive 
that  there  was  any  room  for  doubt  as  to  what  property  had 
been  levied  upon,  and  replevied  from  the  defendant. 

I  am  of  the  opinion,  therefore,  that  the  plaintiff,  as  the 
case  stood,  was  entitled  to  recover,  and  that  the  nonsuit  was 
erroneous. 

A  new  trial  should  therefore  be  granted  with  costs  to  abide 
the  event. 

New  trial  granted. 


'1 
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William  McGakry,  Plaintiff  in   Error,  v.  Thb  Peoplb, 

&c.,  Defendant  in  Error. 

(General  Term,  Seyekth  District,  Harch,  1870.) 

If  an  indictment  shows  a  presentment  by  jurors  **  of  the  number  and  quail* 
fication  required  by  law/'  the  names  or  number  of  the  jurors  need  not  bo 
stated  tlierein  or  in  the  caption. 

And  if  it  is  stated  that  the  jurors  were  "  then  and  there  in  said  court,  &c^ 
duly  sworn,"  and  presented  the  defendant  v^pon  their  oatlis  it  sufficiently 
appears  that  the  presentment  was  upon  the  oaths  so  bwom. 

In  an  indictment  for  injuring  the  property  of  a  corporation,  the  corporation 
may  be  described  by  its  usual  and  ordinary  title,  though  different  from  iti 
corporate  name. 

On  the  trial  of  an  indictment  under  g  4, 2  R.  S.,  067,  for  settbg  fire  in  the 
night  to  a  certain  dwelling,  the  property  of  an  incorporated  company, 
"  erected  for  the  manufacturing  of  woolen  goods,"  it  is  proper  to  prove 
by  the  president  of  the  company  that  the  building  fired  was  intended  as 
a  manufactory  for  such  goods,  though  it  was  not  at  the  time  completed 
and  used  as  such. 

And  if  the  building  was  erected  for  such  a  manufactory,  though  not  yet  in 
fact  appropriated  to  that  purpose,  there  may  be  a  conviction. 

'Whether  the  erection  has  progressed  sufficiently  to  constitute  a  building 
within  the  statute,  is,  it  seems,  a  proper  question  for  tli^  jury. 

It  seems  that  the  statute  distinguishes  buildings  of  the  latter  class  from 
those  elsewhere  mentioned  in  the  section. 

A  structure  raised,  roofed,  inclosed  on  two  sides,  with  its  floors  partly  laid 
and  window  frames  in  without  sashes : — Hdd^  to  be  a  building  "  erected" 
within  the  intent  of  the  statute. 

A  prisoner  sworn  as  a  witness  upon  his  own  trial,  under  chap.  678  of  the 
Laws  of  1869,  waives  the  constitutional  protection  (art  1,  g  6)  by  which 
no  one  may  be  "  compelled  ^  any  criminal  case  to  be  a  witness  against 
nimself,"  and  may  be  examined  upon  any  matter  pertinent  to  the  issue. 

The  defendant  obtained  a  writ  of  error  to  the  County  Ses- 
sions of  Sene'  a  county  after  bis  trial  and  conviction  therein 
upon  an  indictment  for  arson  in  the  third  degree,  Mrhich  was 
as  follows,  viz. : 

"  At  a  Court  of  Oyer  and  Terminer,  held  for  the  county 
of  Seneca,  in  the  Stafe  of  New  York,  on  the  29th  day  of 
September,  one  thousand  eight  hundred  and  sixty-eight,  at 
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the  court-lionse  in  the  village  of  Ovid,  in  said  county,  before 
th6  Hon  James  C.  Smith,  one  of  tlie  juetiees  of  the  Supreme 
Court  of  said  State,  presiding ;  and  the  Hon.  Geoige  Frant 
liit^  county  judge  of  said  county,  and  Thaddcus  Bodine  and 
James  D.  Rogers,  justices  of  the  peace  of  said  county,  mem- 
bers of  the  Court  of  Sessions  of  said  county  of  Seneca,  duly 
authorized  and  empowered  by  the  laws  of  said  State  to  hold 
said  court,  to  inquire  by  the  oaths  of  good  and  lawful  men  of 
the  said  county,  of  all  crimes  and  misdemeanors,  committed 
or  triable  in  said  county,  and  to  hear  and  determine  divers 
of  such  erimes  and  misdemeanors,  it  is  presented : 

Seneca  County,  ss,  : 

The  jurors  for  the  people  of  the  State  of  New  York,  in 
and  for  the  body  of  the  county  of  Seneca,  in  said  State,  each 
and  all  of  them,  and  of  the  number  and  qualification  required 
by  law,  good  and  lawful  men  of  the  said  county,  then  and 
there  in  said  court  being  duly  sworn  and  aflirmed,  and 
charged  to  inquire,  for  the  people  of  the  State  of  New  York, 
and  for  the  body  of  the  said  county  of  Seneca,  upon  their 
oaths  and  affirmations,  present,  that  William  McGan*y,  late 
of  the  town  of  Seneca  Falls,  in  said  county  of  Seneca,  on  the 
fourteenth  day  of  September,  in  the  year  one  thousand  eight 
hundred  and  sixty-eight,  at  the  town  of  Seneca  Falls,  in  said 
county  of  Seneca,  feloniously,  unlawfully,  willfully  and 
maliciously,  in  the  night  time  of  said  day,  did  set  fire  to  and 
bum  a  certain  building  erected  for  the  manufactory  of  woolen 
goods,  there  situate  and  belonging  to  the  Phoenix  Mills  Com- 
pany,  a  corporation  duly  organized  under  the  statutes  of  the 
said  State  of  New  York  as  a  manufacturing  company,  against 
the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  tlie  peace  of  the  people  of  the  State  of  New  York  and 
their  dignity. 

And  the  jurors  aforesaid,  on  their  oaths  aforesaid,  do  fur- 
ther present,  that  William  McGarry,  late  of  the  town  of 
Seneca  Falls,  in  said  county  of  Seneca,  on  the  fourteenth  day 
of  September,  in  the  year  one  thousand  eight  hundred  and 
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Bi:!tty-eight,  at  the  town  of  Seneca  Falls,  did  willfully,  felon- 
iously, unlawfully  and  maliciously  set  fire  to  and  bum  a 
certain  warehouse  belonging  to  tlie  Phoenix  Mills  Company, 
a  corporation  duly  oi^nized  under  and  in  pursuance  of  the 
statutes  of  the  State  of  New  York  for  manufacturing  pur- 
poses, there  situate,  the  said  warehouse  not  being  adjoining 
to  or  within  the  curtilage  of  an  inhabited  dwelling-house,  so 
that  such  house  should  be  endangered  by  said  firing,  againdt 
the  iTorm  of  the  statute  in  such  case  made  and  provided,  and 
agalix^t  the  peace  of  the  people  of  the  State  of  New  York  and 
their  cv'^nity." 

Befiio  pleading,  the  prisoner,  through  his  counsel,  moved 
to  quash  the  indictment,  for  the  reason  that  neither  the  cap- 
tion nor  b  "^dy  thereof  showed  that  the  persons  who  found  the 
same  were  v\f  the  number  required  by  law.  Also  for  that  it 
did  not  ap}.\>ar  th^t  the  indictment  had  been  found  by  a 
grand  jury.  The  court  denied  the  motion  and  the  defendant 
excepted. 

The  prisoner's  counsel  then  moved  the  court  to  quasli  the 
£rs^  count  of  the  indictment,  on  the  ground  that  it  did  not 
app^.^  that  in  presentitig  the  prisoner  on  such  count  the 
jurcro  acted  upon  the  oaths  and  affirmations  which  they  had 
then  ii^id  there  taken  in  open  court,  and  he  claimed  that  the 
omissicD  of  the  word  "  said"  or  other  word  or  words  showing 
the  presentment  to  have  been  upon  the  oaths  and  affirmations 
then  and  there  made  in  open  oonrt,  was  fatal  to  the  said 
count.  The  motion  was  denied,  the  defendant  excepted,  and 
thereupon  pleaded  notgdilty. 

On  the  trial  the  plaintiff  gave  in  evidence  a  certificate  of 
incorporation  of  "  The  Phoenix  Mills  of  Seneca  Falls,"  and 
proved  by  the  precident  of  the  company  that  a  new  wooden 
building  belonging  thereto  at  Seneca  Falls  village  had  been 
fired  on  the  night  of  September  14th,  1868. 

This  witness  was  also  permitted  to  state,  on  the  plaintiff's 
examination,  and  under  the  defendant's  objection  as  to  the 
competency  and  sufficiency  of  the  evidence,  and  his  exception, 
tliat  the  building  was  erected  for  the  purpose  of  manufacturing 
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woolen  goods  and  the  storage  of  material.  Also,  that  at  the 
time  of  the  fire  it  was  used  for  the  storage  of  Inmber  designed 
for  making  boxes  for  packing  goods. 

Testimony  was  also  given  on  the  part  of  the  plaintiff  by 
this  and  by  other  witnesses,  under  the  defendant's  objection 
to  its  immateriality  and  incompetency  and  exception,  showing 
the  name  ordinarily  given  to  the  company  to  be  tlie  same  as 
laid  in  the  indictment,  viz.:  ^^  Phoenix  Mills  Company." 

Other  evidence  was  then  given  for  the  purpose  of  connect- 
ing the  prisoner  with  the  firing  of  the  said  building,  which 
wa£  shown  to  be  incomplete  at  the  time,  but  so  far  progressed 
that  the  frame  had  been  raised  and  roofed,  two  of  its  sides 
boarded,  its  window  frames  without  sashes  put  in,  and  its 
flooring  in  part  laid,  and  workmen  were  engaged  upon  its 
further  construction. 

It  appeared  that  certain  copies  of  notices  for  a  meeting  of 
a  hose  company,  which  the  defendant  was  shown  to  have 
been  distributing  on  the  day  preceding  and  night  of  the  fire, 
were  found  upon  the  premises  in  tlie  vicinity  of  the  place 
where  it  occurred ;  and  the  defendant,  having  offered  himself 
and  been  sworn  as  a  witness,  and  given  testimony  in  his  own 
behalf  respecting  his  whereabouts  on  the  night  in  question, 
and  also  respecting  his  serving  the  notices,  he  was  asked  on 
cross-examination  whether  lie  was  secretary  of  the  hose  com- 
pany whose  notices  were  so  served  and  found  on  the  pre- 
mises. To  this  question  the  defendant's  counsel  objected,  on 
the  ground  that  it  was  not  a  cross-examination  upon  matter 
testified  to  by  the  prisoner  on  his  direct-examination,  and 
was  therefore  improper.  The  court  overruled  the  objection 
and  tlie  defendant's  counsel  excepted,  and  the  defendant 
answered  that  he  was  acting  secretary  at  the  time.  The  pri- 
soner was  also  asked  upon  his  cross-examination  by  the  plain- 
tiff's counsel  and  permitted  to  answer  under  the  same  objec- 
tions, and  an  exception  to  the  ruling,  the  question,  "  Were  you 
on  the  street  the  next  day  ?"  and  answered  the  same  aflSrma- 
tively.    The  case  was  submitted  to  the  jury  under  a  charge 
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from  the  couii;,  the  material  parts  of  which  appear  from  the  fol" 
lowing  opinion. 

P.  iZl  Van  AuJcerij  for  the  plaintiff  in  error. 

WtUtaiTi  C.  Eazeltony  district  attorney,  for  the  defendant 
in  error. 

Present — Johnson,  J.  C.  SMirn  and  Dwight,  JJ. 

By  the  Court — Johnson,  P.  J.  The  caption  is  no  part  of 
the  indictment,  and  it  is  unnecessary  either  in  the  caption  or 
in  the  body  of  an  indictment  to  state  the  names  or  the  num- 
ber of  the  grand  jury.  It  is  sufficient  if  the  indictment 
shows  upon  its  face  that  the  grand  jury  were  of  the  number 
and  qualification  required  by  law,  as  it  does  here.  {People  v. 
Bennett,  37  If.  Y.,  117).  The  question  in  that  case,  arose 
upon  motion  to  quash  the  indictment,  for  the  same  alleged 
defect  It  appears  upon  the  face  of  the  indictment  that  the 
grand  jury  wci^  duly  sworn  and  presented  the  defendant  on 
their  oaths.  It  was  proper  to  show  the  name  which  the  cor- 
poration owning  the  property  was  generally  known  by.  The 
building  was  alleged  in  tlie  indictment  to  belong  to  the 
"  Phoenix  Mills  Company."  The  name  of  the  corporation  as 
it  appears  in  the  certificate  of  organization  is  '^  The  Phoenix 
Mills  of  Seneca  Falls."  Tliat  is,  therefore,  its  legal  name. 
But  in  an  indictment  if  the  name  of  the  person  stated  as  the 
one  injured,  is  the  name  by  which  he  is  usually  known  it  is 
sufficient,  although  that  is  not  his  real  name.  (Arch.  Crim. 
PL,  31,  3d  Am.  cd.)  There  is  no  good  reason  why  this  well 
settled  rule  should  not  apply  to  the  name  of  a  corporation  as 
well  as  to  that. of  an  individual.  If  the  description  of  the 
party  injured  is  sufficient  to  inform  the  prisoner  who  are  his 
accusers,  or  whose  property  he  is  accused  of  having  taken  or 
injured,  that  is  enough.    (1  Chit.  Crim.  Law,  211.) 

It  was  also  proper  to  prove  what  the  building  injured  was 
erected  for.    It  was  alleged  in  the  i  idictment  to  haye  been 
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erected  for  the  manufacturing  of  woolen  goods.  But  it  had 
not  been  completed,  so  that  it  could  not  be  used  for  that  pur- 
pose at  the  time  of  the  iire.  There  was  no  other  way  of 
proving  what  it  was  erected  for  except  by  parol.  The  presi- 
dent of  the  company  was  the  most  suitable  person  to  prove 
the  fact  by.  It  was  proper  for  the  district  attorney  to  inquire 
of  the  defendant  if  he  was  not  secretary  of  the  hose  com- 
pany, on  his  cross-examination,  and  the  objection  to  the 
inquiiy  was  properly  overruled.  It  was  not  compelling  him 
*^  to  be  a  witness  against  liimself ''  within  art.  1,  section  6,  of 
the  constitution  of  this  State.  He  was  a  volunteer  witness 
under  the  provisions  of  chap.  078  of  the  Laws  of  1869.  He 
was  not  only  a  volunteer,  but  had  taken  the  necessary  oath  to 
enable  himself  to  testify,  "  to  tell  the  truth,  the  whole  truth, 
and  nothing  but  the  truth  "  upon  the  whole  issue  of  traverse 
between  himself  and  the  people.  He  could  not  have  been 
compelled  to  give  evidence  at  all ;  but  when  he  made  himself 
a  witness,  under  the  privilege  conferred  upon  him  by  thi* 
statute,  he  waived  the  constitutional  protection  in  his  favor  and 
subjected  himself  to  the  peril  of  being  examine  as  to  any  and 
every  matter  pertinent  to  the  issue.  Any  other  construction 
would  render  this  statute  the  most  effectual  shield  to  crime 
and  criminals  which  could  possibly  be  devised. 

The  charge  of  the  judge  to  the  jury  that  if  the  building 
was  ^'  so  far  advanced  in  its  construction  as  to  have  assumed 
the  form  and  character  of  a  building,  and  to  be  properly 
denominated  a  building,"  it  was  the  subject  of  arson,  "within 
the  meaning  and  intent  of  the  statute,  was,  I  think,  correct. 
It  was  left  to  the  jury  to  say  as  matter  of  fact  whether  it  was 
advanced  to  that  stage.  The  statute  (2  K.  S.,  667,  §  4)  desig- 
nates several  btdldings  which  are  made  the  subjects  of  arson 
in  the  third  degree,  when  "  set  lire  to  or  burned  in  the  night 
time,"  as  "the  house  of  another  not  the  subject  of  arson  in 
the  first  or  second  degree,"  "  any  house  of  public  worship  or 
any  scliool-house,"  "  any  public  building  belonging  to  the 
public,"  &c.,  "  any  barn  or  grist  mill,"  "  any  building  erected 
for  the  manufacturing  of  cotton  or  woolen  goods,  or  botli,  or 
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any  paper,  iron,  or  any  other  tHbric,"  or  "  any  fulling  milL" 
It  is  not  necessary  that  tlie  building,  in  a  cose  like  this,  shall 
be  a  woolen  or  a  cotton  factory,  or  a  manufactory  of  any  otiier 
fabric  when  set  on  fire.  If  it  has  been  erected  for  that  pur- 
pose it  is  enough.  The  statute  plainly  distinguishes  between 
buildings  of  that  class  and  other  buildings  mentioned  in  the 
dame  section.  In  the  latter  case  the  statute  plainly  imports 
buildings  completed  and  used,  or  capable  of  being  used  at  the 
time  of  being  fired,  for  the  designated  purpose.  Not  so  m 
regard  to  buildings  of  the  kind  in  question.  The  object  of 
the  statute,  doubtless,  was  in  regard  to  such  buildings  to  fur* 
nish  more  ample  security  to  persons  about  to  embark  in  that 
kind  of  business  as  matter  of  public  policy.  The  only  ques- 
tion of  fact,  then,  was,  in  this  aspect  of  the  case,  whether  this 
at  the  time  was  a  building  erected,  and  erected  for  the  desig- 
nated purpose.  The  evidence,  I  think,  shows  most  clearly 
tliat  at  the  time  it  was  a  building.  It  had  been  raised  or 
erected  and  covered  by  a  roof,  and  inclosed  on  at  least  two 
sides,  with  a  portion  of  the  floors  laid,  and  all  the  window 
frames  in,  but  vx>t  the  sashes.  In  short,  it  was  an  erected 
building,  but  not  a  completed  building;  and  having  been 
erected  for  the  purpose  of  manufacturing,  was  tlie  subject  of 
arson  under  the  statute.  The  words  "erected"  and  "com- 
pleted "  are  words  of  quite  difitjrent  signification,  and  there  is 
no  reason  for  supposing  that  the  former  was  used  in  the  sense 
and  to  express  the  meaning  of  the  latter  in  the  statute.  None 
of  the  exceptions  to  the  charge  or  to  the  refusal  to  rule,  or  to 
charge  as  requested,  are  well  taken.  The  conviction  was, 
therefore,  right,  and  should  be  affirmed,  and  the  case  remitted 
to  the  Court  of  Sessions  of  Seneca  county  to  have  the  proper 
sentence  pronounced. 
Ordered  accordingly. 

NoTt:.^Tt  is  held  by  the  Court  of  Appeals  in  Brandon  y.  The  People,  de,^ 
decided  June  2l8t,  1870,  tliat  a  prisoner  who  testifies  on  his  own  behalf,  is 
subject  to  a  like  cross-examination  with  other  witnesses.  [Rep.] 

Lansing — ^Vol.  IL        30 
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Watkins  «.  Rush. 

James  P.  Watkins,  Appellant,  v.  Kussell  M.  Kcsh, 

Bespondent. 

(Qenebal  Tbrm,  Setknth  District,  September,  1S69.) 

Upon  a  sale  without  writing,  of  standing  grass,  tlic  vendee  paid  the  whole 
price,  entered,  cut,  and  removed  a  portion  of  the  crop,  when  he  was 
stopped  by  the  vendor. — Hdd,  that  the  vendee  was  not  entitled  to 
recover  the  sum  paid  without  allowance  for  the  grass  taken. 

The  complaint  claimed  damages  for  non-deli veiy  of  the  grass,  the  answer 
was  a  general  denial  and  plea  of  the  statute  of  frauds. — Held,  that  evi- 
dence of  the  quantity  of  grass  removed,  was  competent  upon  the  ques- 
tion of  damages. 

This  was  an  appeal  from  a  judgment  of  the  Ontario 
County  Conrt,  reversing  the  judgment  of  a  Justice^s  Court 
upon  the  verdict  of  a  jury. 

The  complaint  before  the  justice  was  in  writing,  and  upon 
a  contract  made  with  the  defendant  for  sale  of  standing  grass, 
and  it  demanded  damages  for  a  refusal  to  deliver  the  same, 
or  allow  it  to  be  cut  according  to  the  contract.  The  answer 
denied  eacli  and  every  allegation  of  the  complaint,  and 
averred  that  tlic  alleged  contract  was  for  a  sale  of  real 
estate,  and  void  by  the  statute  of  frauds. 

It  appeared  that  the  plaintiif  had  purchased  the  grass  in 
question,  without  written  agreement,  of  the  defendant,  for  the 
sum  of  twenty-five  dollars,  which  he  (plaintiff)  paid,  and 
afterward  entered  upon  tlie  land,  and  mowed  and  removed 
part  of  the  grass,  but  while  he  was  mowing  the  remainder, 
the  defendant  interfered  and  prevented  him  from  continuing 
to  cut  or  harvest  it.  The  justice  excluded  evidence  offered 
by  the  defendant  to  show  the  quantity  of  hay  removed, 
as  immaterial  and  improper,  and  the  defendant  excepted. 
The  plaintiff  had  a  verdict  for  the  full  amount  paid  for  the 
grass ;  the  defendant  appealed,  and  the  judgment  was  reversed 
in  the  County  Court,  and  thereupon  this  appeal  was  taken 
by  the  plaintiff. 

IT.  O.  Cheesebro,  for  the  appellant. 
Jfetcalf  db  Fidd^  for  the  respondent 
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Present — ^R  D.  Smith^  JoHNSOHy  J.  C.  Smith  and  Dwioht^ 
JJ. 

By  the  Court — Dwioht,  J.  The  parol  contract  for  the 
sale  of  the  standing  gitiss  was  void  by  the  statute  of  frands^ 
so  far  as  that  it  could  not  have  been  enforced  by  either  party, 
but  it  was  not  illegal,  and  the  parties  were  at  liberty  to  per* 
form  it,  if  they  saw  fit.  The  plaintiff  had  received  a  portion 
of  the  property.  He  cannot  maintain  his  action  to  recover 
the  whole  of  the  purchase  price  without  making  restitution, 
or  compensating  the  defendant  for  the  benefit  which  he  has 
received.  Honesty  and  fair  dealing  forbid  it.  (AbloU  v. 
Draper^  4  Denio,  51.) 

Besides,  the  action,  as  stated  in  the  complaint,  was  not  to 
recover  back  money  paid  under  a  void  contract,  but  for 
damages  by  reason  of  the  non-delivery  of  the  grass  by  the 
defendant.  The  answer  was  sufiicient  to  put  in  issue  the 
amount  of  damage  sustained  by  tlie  plaintifi^,  and  evidence 
of  the  amount  of  hay  received  by  him  was  competent  on  the 
question  of  damages. 

In  either  view  of  the  case,  therefore,  the  justice  erred  in 
excluding  the  evidence  of  the  amount  of  hay  received  by 
tlie  plaintifi^,  and  in  instructing  the  jury  that  the  plaintiff  was 
entitled  to  recover  the  whole  of  the  purchase  price  paid. 

The  judgment  of  the  County  Court  must  be  afSrmed. 

All  concuring.'  Judgment  aflSrmed  with  costs. 


Maria  E.  Mensch,  liespondent,  t;.  Nanct  J.  Mensch, 
Executrix,  &c.,  of  Chbistian  Mensch,  Appellant. 

(General  Terv,  Seventh  District,  June,  18(^.) 

The  plaintiff  broaglit  a  suit  on  the  2d  December,  18C7,  to  recover  upon  an 
annuity,charged  in  hi3  favor  on  the  defendant,  from  January  Ist,  1855, 
and  the  complaint  averred  that  no  part  of  the  annuity  had  ever  l)eea 
paid.    The  defendant  pleaded  the  statute  of  limitations.    Ou  the  trlil 
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the  plaintiff  proved,  withotit  objection,  a  payment  by  the  defendant  cm 
account  of  the  annuity  on  the  Ist  January,  1804.— iTettf,  that  the  referee 
was  justified  in  reporting  in  the  plaintiffs  favor  for  the  sums  falling  due 
after  January  1st,  1858. 

Appkal  from  judgment  on  report  of  referee,  in  favor 
of  plaintiff.  The  action  was  brought  to  recover  from  the 
defendant  as  executrix,  &c.,  of  Christian  Hensch,  certain 
sums  claimed  to  be  due  upon  an  annuity  of  eighty-four  dol- 
lars under  the  will  of  the  fatlier  of  defendant's  testator. 
The  answer  denied  various  allegations  of  the  complaint,  atid 
set  up  the  statute  of  limitations.  The  referee  found  for  this 
plaintiff  for  $1,120,  being  the  annuity  and  interest  estimated 
from  January  Ist,  1858. 

G.  F.  Danforth^  for  the  appellant. 

O.  E.  Pritohettf  for  the  respondent. 

Present — ^E.  D.  Smtih,  Johitoon  and  D wight,  J  J« 

By  the  Court — ^Dwiqht,  J.  The  will  of  John  Mensch 
absolutely  disposed  of  all  his  personal  estate,  and,  therefore, 
Buch  personal  property  was  exonerated  from,  and  the  real 
estate  charged  was  primarily  liable  for  the  legacy  in  question. 
{How  V.  Van  Jffbesen^  1  Coms.,  120.) 

The  devise  to  Cliristian  Mensch  was  upon  the  express  con- 
dition that  he  pay  the  annuity,  and  its  payment,  therefore, 
became  a  personal  charge  on  the  devisee,  upon  his  acceptance 
of  the  devise.  {Dodge  v.  Manning j  1  Coms.,  202 ;  Kelly  v. 
Western^  2  Corns.,  500.) 

The  referee  has  found  the  fact  that  the  devisee  did 
accept  the  devise,  and  there  is  sufficient  evidence  to  support 
the  finding. 

The  only  remaining  question  is,  whether  recovery  of  any 
installments  of  tlie  annuity  was  barred  by  the  statute  of 
limitations. 

The  first  installment  fell  due  on  the  1st  day  of  January, 
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1855,  and  tbe  succeeding  installments  at  the  end  of  every 
three  months  thereafter.  The  action  was  commenced  on  the 
2d  day  of  December,  1867.  The  statute  therefore  had  run 
against  more  than  one-half  of  the  installments  unless  some 
payment  had  been  made  in  the  mean  time,  which  operated  to 
take  the  case  out  of  the  statute.  The  referee  found,  on  proof 
which  seems  to  have  been  sufficient,  that  a  payment  of  twenty 
dollars  had  been  made,  on  account  of  the  annuity,  on  the  1st 
day  of  January,  1864,  and  held  that  this  payment  saved  the 
claim  for  all  the  installments,  falling  due  within  six  years 
pji^ior  thereto,  from  the  operation  of  the  statute. 

To  tliis  conclusion  it  is  objected  by  the  appellant  that  the 
plaintiff  had  alleged  in  her  complaint  that  no  payment  had 
ever  been  made  of  the  annuities  claimed,  nor  of  any  part 
thereof,  and  it  is  urged  that  this  allegation  must  be  taken  as 
conclusive  against  her  upon  the  question  to  which  it  relates, 
and  must  deprive  her  of  the  benefit  of  the  proof  of  such  pay* 
ment  to  take  the  case  out  of  the  statute  of  limitations. 

But  the  case  presented  is  simply  one  of  variance  between 
pleadings  and  proof,  and  if  an  objection  had  been  made  to 
the  evidence  at  the  time  it  was  offered,  would  have  called  for 
a  ruling  by  the  referee  as  to  whether  it  was  a  material  vari- 
ance within  the  definition  of  the  Code.  By  that  definition 
(Opde,  §  169),  np  variance  shall  bo  deemed  material  unless  it 
sh^l  actually  have  misled  the  opposite  party  to  his  prejudice ; 
and  that  it  has  done  so  must  be  made  to  appear  by  proof  to 
the  satisfaction  of  the  court,  whereupon  an  amendment  may 
be  allowed  upon  such  teims  as  the  court  shall  impose 

In  this  case  no  objection  having  been  made  to  the  uvidence 
o^red,  and  no  allegation  that  the  defendant  was  misled  by 
the  averment  in  the  complaint,  it  was  proper  for  the  referee 
to  disregai-d  the  variance  and  find  the  fact  according  to  the 
evidence. 

The  judgment  must  be  affirmed. 

All  concuring.    Judgment  affirmed. 


^ 
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Mathew  Clabeson  v.  William  L.  Skidmore,  Execntor,  &o^ 
of  F.  F.  Randolph,  deceased,  Lewis  W.  Phillips,  Wil- 
liam Remsen,  and  others. 

(General  Term,  Fibst  District,  NoYEacBER,  1869.) 

A  tenant  for  years  lias  an  equitable  interest,  to  the  extent  of  tlie  valoft 
of  the  remainder  of  his  term,  in  the  surplus  mone3r8  arising  upon  % 
sale  of  the  demised  premises,  under  a  mortgage  given  thereon,  prior  to 
his  lease,  where  the  lease  is  cut  off  by  the  foreclosure ;  and  the  court 
will  order  payment  out  of  such  surplus  to  him  or  to  a  mortgagee  of  his 
lease,  after  satisfaction  of  any  dower  right,  or  other  prior  claims  upon 
the  equity  of  redemptioB. 

The  decision  in  Burr  v.  Stenton  (52  Barb.,  377),  held  not  to  control  the 
decision  of  this  case. 

Tins  was  an  appeal  from  an  order,  entered  upon  the  report 
of  a  referee,  appointed  to  determine  upon  claims  to  sarplus 
moneys,  arising  from  a  foreclosure  sale,  nnder  a  judgment 
therefor,  in  the  action. 

Tlie  mortgage  was  given,  in  his  lifetime,  by  Franklin  F. 
Randolph,  deceased,  upon  premises  in  New  York  city,  and 
was  dated  and  recorded  in  October,  1864.  There  was  paid 
in,  to  the  city  chamberlain  a  surplus,  after  satisfying  tlie 
mortgage  debt,  &c.,  of  $85,046.91,  upon  which  claims  were 
made  by  the  executors  of  Randolph,  and  by  the  defendants, 
Phillips,  Remsen,  and  Hoyt  assignee,  &c.,  respectively. 
Phillips  claimed  as  lessee  of  the  premises,  by  lease  from  the 
mortgagor,  dated  in  May,  1865,  for  the  term  of  ten  j'ears, 
and  Remsen  and  Hoyt  assignee,  &c.,  under  first  and  second 
mortgages  of  the  lease  from  Phillips.  The  widow  of  Ran- 
dolph also  claimed  her  dower.  The  lease  to  Phillips  con- 
tained covenants  for  quiet  enjoyment,  and  for  payment  of 
taxes  by  the  lessee,  and  for  rent  quarterly ;  and  for  re-entry, 
in  case  of  non-performance  of  covenants  by  the  lessor ;  and 
it  appeared  that  two  years  taxes  had  been  paid  out  of  tlio 
proceeds  of  the  sale,  and  that  a  quarter's  rent  remained 
unpaid  on  the  3d  May,  1869,  at  which  time,  upon  demand  of 
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the  purchaser,  the  tenant  surrendered  to  him  possession  of  the 
premises.  Evidence  was  also  given  before  the  referee,  of 
the  vahie  of  the  unexpired  term  cut  off  by  the  foreclosure 
suit,  to  which  Phillips,  Bemsen  and  Hoyt  as  assignee,  &c., 
were  made  parties. 

The  referee  rejected  the  claims  of  Phillips,  Eemsen,  and 
Hoyt,  and  reported  in  favor  of  paying  the  surplus  after  satis- 
fying the  claim  for  dower,  expenses,  &c.,  to  the  executora  of 
Kandolph.  Exceptions  to  the  report  were  filed ;  it  was 
affirmed  by  an  order  of  Special  Term,  from  which  this  appeal 
18  taken. 

C.  P.  KirUanij  A.  F.  Cushman^  and  TFl  F.  AlUn^  for 
the  appellants. 

TF.  E.  Curtis^  and  J.  M.  Van  CoU^  for  the  executors. 

Present — Clerke,  Sutherland,  and  Cardozo,  JJ. 

Sutherland,  J.  It  cannot  be  said,  I  think,  that  the 
Revised  Statutes  changed  or  abolished  the  common  law 
meaning  of  the  term  real  estate^  when  used  as  expressing,  or 
with  reference  to,  ilie  nature  and  quality  of  the  estate  in 
land,  as  distinguished  from  estates  in  land  for  years,  that  is 
chattels  real.  (See  1  Revised  Statutes,  722,  §§  1  to  6,  both 
inclusive;  1  id.,  750,  §  10 ;  1  id.,  754,  755,  §  27.)  Section  36 
of  chapter  3,  of  part  2d,  relating  to  the  proof  and  record- 
ing of  conveyances  of  real  estate,  declares  tliat  the  terra 
real  estate  shall  be  construed  "  as  embracing  all  chattels  real, 
except  leases,  for  a  term  not  exceeding  three  years,"  a^  used 
in  that  chapter.  That  chapter  (chap.  3)  docs  not  relate  at 
all,  to  the  nature,  quantity,  or  divisions  of  estates  in  land, 
except  with  reference  to  the  proofs  and  recording  of  con- 
veyances of  estates  in  lands.  Therefore,  in  speaking  of  the 
nature  and  quantity  of  the  estate  or  interest,  which  Phillips, 
the  lessee,  had  in  the  demised  premises  at  the  time  of 
the  foreclosure  and  sale,  it  may  not  be  technically  proper  or 
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accurate  to  call  liis  estate  or  interest  real  estate.  But  yshsX 
of  it? 

By  the  common  law,  and  by  the  Revised  Statutes,  he  had 
an  estate  (though  not  recil)y  in  the  land  for  the  unexpii'ed 
term  of  years,  called  at  common  law,  and  by  the  Revised 
Statutes,  a  chattel  real.  Equity  regaj'ds  the  substance  of 
things,  not  names,  and  Z  cannot  see,  of  what  possible  matm- 
ality  it  is  in  this  case,  whether  this  eatate  is  called  or  sliould 
be  called  real  estate  or  a  chattel  real.  It  was  an  estiite  in  the 
lands.  It  entitled  him,  as  between  himself  and  his  lessor,  to 
its  use  and  occupation,  rents  and  profits,  during  the  imex- 
pired  term,  upon  or  under  the  terms  of  the  lea^e.  It  was 
destroyed  or  diverted  by  the  foreclosure  sale  and  convey- 
ance, under  a  mortgage  made  by  the  lessor,  before  its  creation* 
The  conveyance  to  tlie  purchaser,  carried  the  fee  absolute 
including  the  estate  of  the  lessee.  The  moneys  bid  and  paid 
for  the  premises,  were  bid  and  paid  fur  a  fee  absolute,  all 
tlie  estate  which  could  be  had  or  held  in  the  premises, 
including  the  unexpired  term  or  estate  for  years  of  the  lessee. 
I  cannot  see,  why  so  much  of  the  surplus  moneys,  as  was 
paid  for  the  lessee's  estate,  or  as  arose  from  the  sale  of  it, 
should  not  be  regarded  in  equity  as  representing,  or  as  taking 
the  place  of  his  estate,  and  go  to  indemnify  his  mortgagees 
of  the  term,  and  him. 

The  holder  of  a  judgment  in  a  court  of  record  against  the 
lessee,  would  have  had  a  claim  on  such  part  or  portion  of  tbo 
surplus  moneys,  for  such  judgment  would  have  been  a  lien  on 
the  lessee's  term  or  estate.  (2  Rev.  Stat,  359,  §  3.)  Tlio 
mortgagees  of  the  lessee  have  a  claim  on  such  part  or  portion 
of  tlie  surplus  moneys,  for  their  mortgages  gave  them  lions  on 
the  lessee's  term  or  estate.  It  would  be  strange,  indeed,  if  the 
lessee's  mortgagees  have  a  claim  on  such  part  or  portion  of  tlio 
surplus,  because  their  mortgages  gave  them  liens  on  the  les- 
see's unexpired  term  and  estate,  that  the  lessee,  the  owner  of 
the  unexpired  term  and  estate  itself,  subject  to  the  mortgages, 
should  not  be  entitled  in  equity  as  between  him  and  the 
executor  of  tlie  lessor  to  what  might  be  left  of  that  part  or 
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portion  of  the  surplus  after  paying  his  mortgagees  of  the  term, 
considering  the  full  and  express  covenant  of  the  lessor  for 
quiet  enjoyment,  and  especially  considering  that  an  action  at 
law  on  this  covenant  would  give  the  lessee  a  very  inadequate 
indemnity  for  the  loss  of  his  unexpired  term  indirectly  by  tho 
very  act  of  the  lessor. 

But  the  lessee  and  Remsen,  his  principal  mortgagee  of  tJie 
term,  were  parties  to  the  foreclosure  action,  and  I  think  aro 
bound  by  the  price  for  which  the  premises  were  bid  off*  and 
conveyed.  Therefore,  in  ascertaining  what  part  or  amount  of 
the  surplus  moneys  should  be  regarded  as  having  been  bid  and 
paid  for  the  unexpired  term  of  the  lease,  I  think  $119,750 
the  amount  which  the  premises  brought  at  the  mortgage  sale 
should  be  taken  as  the  value  of  the  premises,  or  of  a  fee  abso- 
lute in  them,  including  the  unexpired  term  of  the  lease.  I 
cannot  doubt  that  upon  such  assumption  the  value  of,  or 
how  much  of  the  surplus  should  be  regarded  as  having  been 
paid  for  the  lessee's  unexpired  terra,  subject  to  the  annual  rent, 
liability  to  pay  taxes,  &c.,  I  may  say,  subject  to  the  terms  ol 
the  lease,  can  bo  ascertained  with  reasonable  accuracy.  The 
opinions  of  witnesses  as  to  the  value  of  the  lessee's  unex- 
pired term  should  not  be  resorted  to,  if  such  value  can  be 
ascertained  by  calculation  on  the  assumption  above  stated 
with  reasonable  certainty. 

In  my  opinion,  after  taking  from  the  $85,046.91,  the 
amount  of  the.  surplus  paid  into  court,  the  costs  and 
expenses  of  this  proceeding  as  to  such  sui-plus,  including  tlio 
costs  of  all  parties  to  this  appeal  on  this  appeal  and  such  rea- 
sonable and  proper  allowances  for  counsel,  as  the  court  shall 
have  the  power  and  feel  autliorized  to  make,  and  the  ascer- 
tained value  of  the  widow's  right  of  dower,  and  the  ascer- 
tained value  of  the  lessee's  unexpired  term,  less  the  $750  rent 
m  arrear,  if  anything  should  bo  left,  the  executor  of  the 
lessor  would  be  entitled  to  it,  but  that  the  executor  has  no 
claim  or  lien  on  such  sui'plus  beyond  such  contingent  residue. 

As  to  the  sura  or  amount  to  be  ascertained  as  the  value  of 
the  lessee's  unexpired  term  at  the  time  of  the  mortgage  sale, 

Lansing — ^Vol.  IL        31 
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it  less  the  $750  rent  in  arrear,  should  be^ppropriated,  first  to 
the  payment  of  the  Eemsen  mortgage  in  full ;  next  to  the 
payment  of  the  mortgage  held  by  Hoyt,  assignee,  in  full,  and 
wlxatever  may  be  left  of  it,  after  paying  these  two  mortgages, 
should  be  paid  to  Phillips,  the  lessee. 

I  do  not  think  our  decision  of  this  case  should  be  controlled 
by  Burr  v.  Stenton  (52  Barb.,  389),  considering  the  reasons 
given  in  tlie  opinion  in  that  case  at  General  Term,  for  revers- 
ing the  Special  Term,  and  considering  the  special  circum- 
stances  of  that  case. 

The  order  appealed  from  should  be  reversed  and  the  excep- 
tions to  the  referee's  report  allowed  with '  costs  of  all  parties 
to  this  appeal,  on  the  appeal,  to  be  paid  out  of  the  surplus 
moneys,  and  the  matter  should  be  referred  back  to  the  referee, 
to  proceed  and  report  according  to  the  views  expressed  in 
this  opinion,  and  the  order  appealed  from  should  be  so 
reversed  and  matter  referred  back,  without  prejudice  to  conn- 
sel's  right  to  make  such  application  to  the  court  for  allowances 
as  they  may  be  advised  to  make. 

Ordered  accordingly. 


Benj.  B.  Robke,  Respondent,  v.  Salem  T.  Russell,  Preri- 
dent  of.  the  New  York  Mining  Stock  Board,  Appellant 

(Gbitbiial  Term,  Fibst  Distiuct,  Novescbeb,  1809.) 

Wliere  an  ii^unction  issued,  and  was  serred  on  the  defendant,  in  an  action 
against  tne  president  of  an  association,  and  purported  to  restrain  him  "  as 
president"  of  the  association,  "its  officers  and  members" — Hdd^  that  the 
associates,  to  whom  the  service  was  made  known,  and  the  sommras, 
complaint  and  order  were  read  at  a  meeting  of  the  association,  by  its 
officers  acting  thereat,  were  amenable  for  contempt  in  taking  prooeedii^gB 
contrary  to  the  prohibitions  of  the  injunction. 

Appeal  by  the  defendant,  from  an  order  at  Special  Term, 
whereby  he,  together  with  certain  other  members,  seventeen 
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in  number,  of  "  the  New  York  Mining  Stock  Board,"  were 
adjudged  guilty  of  contempt,  and  fined  as  for  disobedience  to 
an  order  of  Mr.  Justice  Cardozo,  whicli,  after  requiring  the 
defendant  to  show  cause  at  Special  Term  why  an  injunction 
should  not  be  granted  as  prayed  in  the  complaint,  ordered 
^^that  the  said  Salem  T.  Russell,  as  president  of  the  New 
York  Mining  Stock  Board,  its  ofiicers  and  members,  be,  and 
they  each  of  them  are  hereby  enjoined  and  restrained,  from 
suspending  the  plaintiif  from  his  rights,  and  privileges  as  a 
member  of  said  board,  because  of"  the  matters  set  forth  in 
the  complaint. 

The  order  api^ealed  from,  had  been  granted  upon  affi- 
davits, from  which  it  appeared,  that  after  the  order  had  been 
duly  served  upon  the  defendant  personally,  with  the  com- 
plaint, &c.,  while  in  the  board  room,  he,  the  board  being  in 
session,  informed  the  members  present  of  the  service,  and 
thereupon  vacated  the  chair  and  took  no  part  in  the  further 
proceedings  of  the  meeting.  It  also  appeared  that  the  secre- 
tary had,  during  the  same  session  of  the  board,  and  after  the 
service  upon  the  defendant,  read  the  summons,  complaint  and 
order  served,  aloud  in  the  hearing  of  the  members  present, 
and  that  afterward  a  resolution  had  been  passed  by  the 
board,  to  which  the  members  adjudged  in  contempt  as  afore- 
said had  given  their  votes,  or  were  present  acting  as  members 
and  made  no  opposition  and  did  not  vote  against  it,  suspend- 
ing the  plaintiff  from  his  membership  of  the  board. 

The  members  adjudged  to  be  in  contempt  had  presented 
affidavits  that  they  had  never  been  served  with  the  summons, 
complaint  or  the  order  mentioned ;  but  did  not  deny  their 
presence  or  assent  upon  passage  of  the  resolution  of  suspen- 
sion. 

T.  C,  T.  BucJdey^  for  the  appellant 

A.  J.  Vatiderpod,  for  the  respondent. 

Present — Clerke,  SurnESLAND  and  Inqraham,  JJ. 
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Sutherland,  J.  I  question,  whether  the  appeal  bjr  tlie 
defendant,  Russell,  enables  us  regularly  to  review  the  order 
appealed  from.  No  tine  was  imposed  on  the  defendant  Rus- 
Bell. 

But  considering  his  appeal,  as  sufficient  to  authorize  us  to 
review  the  order,  I  am  of  the  opinion,  tliat  it  should  he 
affirmed. 

None  of  the  members  or  officers  of  the  board,  except  Rus- 
sell, the  president,  and  the  plaintiff,  may  have  been  parties 
to  the  action,  and  that  may  have  been,  or  may  be  a  good 
reason,  why  the  injunction  should  not  have  issued  against  the 
other  officers  and  members  of  the  board,  or  why  it  should, 
or  might  have  been  vaciited  on  piotion,  by  or  in  behalf  of 
such  other  officers  or  members,  or  any,  or  either  of  them; 
but  this  furnishes  no  excuse  for  the  willful  disregard  of  the 
injunction  by  the  members  fined,  who  were  in  part  made 
parties  to  the  wjuiiciiony  and  named  in  ity  by  the  name  or 
designation  of  "officers  and  members  of  the  New  York 
Mining  Stock  Board." 

The  order  should  be  affirmed  with  costs. 

Order  affirmed. 


Benjamin  B.  Roskb,  Respondent,  v.  Salem  T.  Bussell, 
Preiidenl  of  the  New  York  Mining  Stock  Boai'd,  Appel- 
lant. 

(Qeni:ral  Term,  FmsT  District,  November,  1869.) 

The  acts  of  1840  (pa<rc  889,  chap.  258),  and  1851  (page  838,  chap.  455),  in 
relation  to  suits  against  joint  stock  companies  and  associations,  were 
intended  to  apply  to  suits  having  in  view  a  remedy  against  the  **  Joint 
property  and  effects  "  of  sucli  companies  and  associations. 

When,  Uicrefore,  an  action  merely  seeks  to  restrain  an  unincorporated  ssso 
ciation  by  injunction,  from  canying  into  effect  its  resolution  of  suspen- 
sion against  one  of  tlie  members  of  the  association,  it  is  not  within  the 
mudimg  of  said  acts  and  is  not  well  brought  against  the  president  of  the 
association  merely.    (Ingraham,  J.,  dissenting.) 
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Appeal  from  an  order  granted  by  Mr.  Justice  iNGKAiiAMy 
at  Special  Term,  npon  an  order  to  show  cause,  and  upon 
Uie  pleadings  and  affidavits  in  tlio  action,  restraining  the 
defendant,  the  "  New  York  Mining  Stock  Board  "  and  each  and 
every  of  tlie  offic^^rs  and  members  of  said  board,  until  further 
order  of  the  court,  from  enforcing  a  resolution  adopted  at 
one  of  its  meetings,  suspending  the  plaintiff  from  his  privi- 
leges as  a  member  of  the  said  board  for  sixty  days. 

The  complaint  alleged,  that  the  association  was  the  owner 
of  funds  and  securities,  in  the  hands  of  its  treasurer,  and  of 
furniture  and  fixtures,  and  that  the  action  of  the  board,  under 
the  resolution  in  question,  debarred  the  plaintiff  from  a  voice 
in  control  of  the  said  property,  and  impaired  his  rights  in 
respect  thereto,  also,  that  the  plaintiff  owned  a  certain  right 
or  privilege  in  the  association,  known  as  '^  a  seat "  in  the 
board,  which  he  was,  under  its  constitution,  entitled  to  sell, 
and  of  which  the  value  had  been  impaired,  also,  that  his  indi- 
vidual business  was  largely  dependent  upon  the  exercise  of 
his  rights,  &c.,  as  a  member  of  the  board. 

It  also  appeared  from  the  complaint,  answer  and  affidavits, 
that  the  plaintiff  was  a  member,  and  the  defendant  president, 
of  the  said  "  New  York  Mining  Stock  Board,"  an  unincor- 
porated association  of  more  than  seven  members  formed  for 
tlie  purpose  of  buying  and  selling  stock  and  securities,  to  each 
other,  and  for  principals  for  whom  the  members  acted  as 
brokei'S ;  that  through  trustees  the  association  provided  itself 
with  a  room  for  transaction  of  their  said  business,  and,  for  the 
pnrpose  of  meeting  expenses,  the  members  paid  an  initiation 
fee  upon  entrance  into  the  association,  and  afterward  certain 
dues  annually ;  that  the  members  had  covenanted  and  agreed 
together,  to  be  bound  by  a  constitution  and  by-laws,  to  wliich 
they  had  subscribed  their  names. 

It  also  appeared  from  the  pleadings  and  affidavits,  that  cer- 
tain rules  of  conduct  were  laid  down  in  the  constitution  for 
the  preservation  of  order  during  the  sessions  of  the  board, 
and  for  the  enforcement  of  said  rules  certain  fines  were  pre- 
Bcribedj  which  were  to  be  imposed  by  the  president  of  tlie 
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association,  there  were  also  certain  provisions  tor  admonitions 
to  tlie  members  and  suspensions  from  their  memberships  for 
one  week,  by  the  president,  on  acconnt  of  any  violation  of  tho 
said  rules ;  and  every  member  signing  the  constitution  thereby 
pledged  himself  according  to  the  provisions  thereof,  to  abide 
by  it,  and  also  by  all  by-laws,  resolutions  or  rules,  which 
might  be  passed  by  the  board. 

It  also  appeared  that  the  plaintiff  had  been  suspended,  by  a 
resolution  of  the  board,  for  sixty  days,  for  certain  gross  and 
violent  and  threatening  language  used  by  him,  toward  the 
vice-president  of  the  board,  with  reference  to  the  latter^s  eon- 
du<;t  and  decisions  as  presiding  officer  during  a  session  of  the 
board,  immediately  alter  an  adjournment  of  such  session. 

The  complaint  prayed  an  injunction  as  before  stated. 

T.  C.  T.  BucJdetjj  for  the  appellant. 

A,  J.  Vanderpodj  for  the  respondent. 

Present — ^Clebke,  Suthebland  and  Inobaham,  JJ. 

By  the  Court — Sutheelakd,  J.  In  my  opinion,  even  the 
complaint  does  not  make  a  case  for  the  injunction.  The 
complaint  does  not  allege,  that  "  The  New  York  Mining 
Stock  Board  "  is  a  eorporation,  nor  that  it  was  oi^nized  or 
existed,  or  is  recognized  under  or  by  any  legislative  act  or 
authority. 

From  the  allegations  in  the  complaint,  or  from  what  can 
be  inferred  from  it,  of,  or  as  to  its  organization,  business,  and 
purposes,  it  is  extremely  doubtful,  whether  it  i^uld  be 
regarded  as  a  joint  stock  company  or  association,  within 
chapter  258  of  the  Laws  of  1849,  or  within  chapter  155  of 
the  Laws  of  1851,  extending  the  act  of  1849.  (See  Austin 
V,  Searing  J 16  N.  T.,  117, 118,  &c.)  But  however  this  may 
be,  it  certainly  may  be  said,  that  neither  of  these  acta,  were 
passed  for  the  purpose  of  authorizing  the  foimation  of  the 
joint  stock  companies,  &c.,  within  them ;  but  it  is  evident 
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that  they  were  passed  for  the  purpose  of  facilitating  a  certain 
class  or  kind  of  legal  actions  or  remedies  against  them,  that 
is,  actions  relating  to,  or  by  which  a  remedy  is  sought,  as 
regards  the  "joint  property  and  effects  "  of  the  company  or 
association. 

Now  considering  that  the  sole  purpose  of  this  action,  aft 
declared  in  the  complaint,  that  the  only  relief  (temporary  or 
final)  asked  for,  is,  that  the  president  of  the  board,  its  ofiioera» 
and  members,  may  be  restrained  from  enforcing,  the  votei| 
resolution  or  action  of  the  board,  or  of  a  quorum  of  its  mem- 
bers, of  the  18th  December,  suspending  the  plaintiff  from 
his  membership,  or  the  rights  and  privileges  of  his  member- 
ship for  a  certain  number  of  days,  I  am  inclined  to  think, 
that  the  action  is  not  within  either  of  the  acts  before  referred 
to,  that  the  plaintiff  was  not  authorized  by  either  of  the 
acts,  to  bring  this  suit  against  the  president  alone,  that  it  can 
not  be  regarded  as  a  suit  against  the  company,  board,  or 
association ;  and  that  no  member  of  the  board  or  association^ 
other  than  the  president,  is,  or  can  be  regarded  as  a  party  to 
it ;  and  if  so,  I  think  it  follows,  that  the  injunction  could 
not  regularly  be  issued  against  any  one  else.  {FeUowa  ▼. 
Fellows^  4  John.  Ch.  R.,  25 ;  Iveaon  v.  HarrUj  7  Vesey, 
256;  Dawson  v.  PrincesSy  2  Anstr.,  521;  Sage  v.  Quayy 
Clarke's  Ch.,  347 ;  1  Barb.  Ch.  Pr.,  632 ;  ^7at8on  v.  Fuller^ 
9  How.  Pr.  R,  425.) 

And  if  the  views  expressed  as  to  the  purpose  and  effect  of 
the  acts  of  1849  and  1851  are  correct,  it  follows  tliat  the 
stock  mining  board  must  bo  regarded  as  a  mere  voluntaxy 
association,  and  that  the  plaintifi*'8  membership  of  it  is  no^ 
and  cannot  be,  regarded  as  a  franchise ;  and  this  being  8Q| 
and  there  being  nothing  in  the  complaint  to  show  that  the 
proceedings  of  the  board  or  of  the  quorum  of  the  board  com- 
plained of,  were  fraudulent  or  corrupt,  or  the  result  of  a  fmn- 
dulent  conspiracy,  I  do  not  see  how  it  can  be  said  that  the 
complaint  makes  a  case  for  the  equity  jurisdiction  of  the  conrt, 
even  as  against  the  president  or  as  against  the  board,  or  as 
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against  the  president  and  other  members  of  the  board,  even 
conceding  such  other  members  to  be  parties  to  the  action. 

I  must  confess  that  I  cannot  see^  on  the  facts  stated  in  the 
eomplaint,  upon  what  ground  a  court  of  equity  could  feel 
itself  authorized  or  disposed  to  intermeddle  with  or  trouble 
itself  about  the  questions  or  subjects  of  conduct  presented  by 
the  complaint  in  this  action. 

Moreover,  this  action  is  not  brought  to  prevent  the  board 
or  a  quorum  of  the  members  of  tlie  board  from  resolving  or 
voting  to  suspend  the  plaintiff  from  membership  or  its  rights 
and  privileges. 

That  act  or  proceeding,  according  to  the  complaint,  had 
taken  place  before  this  action  was  commenced,  and  this 
action,  as  I  have  before  said,  is  an  action  to  prevent  the 
enforcement  of  the  act  or  proceeding  of  suspension,  and  yet 
though  the  plaintiff  in  his  complaint  in  this  action  assumes 
and  substantially  alleges  that  the  act  or  proceeding  was  unau- 
thorized and  absolutely  void,  it  does  not  appear  from  the  com- 
plaint that  he  has  since  the  act  or  proceeding  of  suspension 
made  any  attempt  to  enter  the  room  where  the  board  does  its 
business,  or  to  exercise  there  or  elsewhere  any  of  the  rights 
or  privileges  of  a  member. 

The  order  granting  the  injunction  should  be  reversed  with 
costs. 

Clerke,  p.  J.,  concurred.  iNOBJinAM,  J.,  dissented,  and 
also  gave  an  opinion  as  follows : 

Ingbaham,  J,  There  is  nothing  in  the  constitution  or  by-laws 
which  authorized  a  suspension  of  a  member  for  sixty  days.  He 
may  be  fined  and  he  may  be  suspended  for  a  period  not 
exceeding  one  week ;  the  latter,  however,  can  only  be  ordered 
by  the  president,  after  an  admonition  from  the  board. 

The  board  might  adopt  a  by-law,  authorizing  the  suspen- 
sion for  a  longer  period,  and  might  make  misconduct  at  other 
places  than  at  the  meetings  of  the  board,  cause  for  suspension 
or  expulsion  ;  but  to  warrant  such  action,  they  sliould  adopt 
Buch  by-laws  before  the  commission  of  the  offence. 
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As  the  by-laws  now  provide,  no  act  outside  of  the  board 
furnishes  ground  for  suspension. 

The  15th  article  of  the  constitution  is  referred  to  as  requir- 
ing tlie  members  to  abide  by  all  by-laws,  resolutions,  or  rules 
which  may  be  pasW  by  the  board.  This,  however,  can  only 
be  prospectively.  It  cannot  be  made  to  act  upon  mattera 
which  existed  previously  to  thB  passage  of  the  by-law  or  reso- 
lution. 

The  by-laws  now  make  the  right  of  membership  a  matter 
of  property,  and  the  member  is  not  to  be  deprived  of  that 
right  by  an  ex  post  facto  resolution. 

I  think  the  order  of  suspension  was  unautliorized  by  the 
constitution  or  by-laws,  and  that  the  injunction  sliould  be 
granted. 

Order  reversed. 


Daniel    W.    WnrrNEY  and  Jebusha  WnrrNET,  his  wife, 
Appellants,  v.  Kandolpii  W.  Townsend,  liespondent. 

(Gbneiul  Term,  First  District,  April,  1860.) 

W.  owned  and  mortgaged  certain  premises  to  T,by  several  mortgages,  then 
convoyed  by  deed,  intended  as  a  mortgage,  to  C.  and  then  in  consideration 
of  all  the  debts  so  charged  upon  the  premises  (that  upon  the  conditional 
deed  being  paid  by  T.),  conveyed  the  same  to  T.,  and  at  the  same  time 
obtained  a  conveyance  thereof  to  him  fVom  C,  whereupon  T.  gave  C,  for 
the  benefit  of  W.,  an  offer  in  writing  to  resell  before  a  specified  time,  at  a 
sum  equal  to  the  consideration  of  the  conveyances  to  T.,  and  mutual 
releases  under  seal  were  exchanged  between  T.  and  W.  In  an  action  by 
W.  to  redeem  from  T.  after  Uie  expiration  of  the  time  named  in  the  oficr, 
it  appearing  that  the  conveyances  to  T.  were  intended  to  sadsiy  and 
extinguish  the  mortgage  debts  to  him  of  W. — HM^  that  such  conveyances 
were  not  merely  mortgages,  but  absolute  deeds. 

Tms  was  an  appeal  taken  from  a  jndgment  upon  the 
decision  of  Mr.  Jnstice  Clerkb  on  a  case  and  exceptions. 

The  plaintiffs  brought  their  snit  to  obtain  the  reconveyance 
of  certain  lots  in  New  York  city,  claiming  the  right  to  redeem 

Lansing — Vol.  DL        32 
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the  same  from  the  defendant.  The  defendant  denied  the 
plaintiffs'  right  to  redeem,  and  Bet  up  various  releases  and 
other  matters  in  defence.  The  court  rendered  a  decision  in 
favor  of  the  defendant,  basing  the  same  upon  distinct  findings 
of  fact,  forty-seven  in  number,  from  which  the  following 
facts,  material  to  the  decision  on  appeal,  substantially 
appeared. 

Some  time  in  the  spring  or  summer  of  1856,  D.  W.  Whit- 
ney, the  plaintiff,  contracted  to  purchase  from  one  Kilpatrick 
certain  lots  on  Park  avenue,  in  New  York  city,  for  $10,000, 
and  to  erect  buildings  thereon,  Ealpatrick  agreed  to  advance 
to  him  for  that  pnrpose  the  sum  of  $7,000  as  the  work  pro* 
gressed,  but  failed  to  do  so  to  the  extent  promised,  having  in 
August,  1856,  advanced  but  $1,600.  Whitney  then  entered 
into  an  agreement  with  Townsend,  the  defendant,  by  which 
the  latter  undertook  to  loan  the  plaintiff  money,  upon  the 
security  of  an  assignment,  which  was  made,  of  Whitney's  con- 
tract with  Kilpatrick.  Kilpatrick  held  the  property  under  a 
contract  with  one  Kinsley,  who  was  the  legal  owner  of  the  fee^ 
and  on  the  Ist  January,  1857,  Kinsley  executed  five  mortgages 
to  the  loan  cominissionei*s,  upon  different  lots,  in  the  aggregate 
for  $14,442,  and  after  delivery  of  the  mortgages,  on  the 
same  day,  by  the  defendant's  procurement,  conveyed  the 
premises,  to  one  Lovett,  who  paid  no  consideration^  bat 
took  the  conveyance,  as  representing  tlie  defendant.  On 
the  16th  January  Lovett  conveyed,  at  the  request  of  tlie 
defendant  and  with  assent  of  Whitney,  to  one  McWilliams, 
who  on  the  same  day,  by  like  request  and  with  assent  of 
Whitney,  mortgaged  to  one  Norton  for  $8,781.98,  the  sum 
then  due  for  advances  from  Whitney  to  the  defendant,  and 
Norton  in  August,  1858,  assigned  the  mortgage  to  the 
defendant.  McWilliams,  after  mortgaging  to  Norton,  and  on 
the  same  day,  at  Wlutney's  request,  conveyed  the  premises  to 
Wliitney's  wife,  the  plaintiff  Jemsha,  by  deed,  reciting 
the  mortgage  to  Norton  as  part  of  the  consideration,  and 
after  this  conveyance  Wliituey  and  his  wife  executed  and 
delivered  various  other  mortgages  to  different  persons,  bi^ 
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for  the  defendant's  benefit,  and  for  money  advanced  by  liim, 
and  to  whom  they  were  subsequently  assigned.  Tlie  plain- 
tiffs also  executed  a  conveyance,  subsequently  to  the  mort- 
gage before  mentioned,  to  one  Goddingtou,  in  consideration 
of  a  loan  of  $1,500,  which  was  absolute  in  terms,  but  in  fact 
intended  as  security  for  the  sum  loaned.  After  many  nego- 
tiations and  transactions  between  the  parties,  an  arrangement, 
being  a  modification  of  one  proposed  theretofore  by  t)ie  coun- 
sel acting  at  that  time  for  the  plaintiffs,  was  carried  out 
between  the  parties,  on  the  8th  October,  1861,  the  defendant 
acting  through  Mr.  A.  B.  Dyett  as  his  counsel,  substantially 
as  follows,  viz. : 

Coddington  conveyed  the  premises  to  the  defendant,  who 
gave  to  Coddington  his  check  for  $1,500  in  payment,  to  that 
extent  of  the  amounts  due  him  by  the  plaintiffs ;  the  plain- 
tiffs also  conveyed  the  premises  to  the  defendant,  and  full 
general  releases  were  executed  under  seal,  acknowledged  and 
interchangeably  delivered  between  the  plaintiffs  and  the 
defendant,  and  certain  suits  which  had  arisen  on  both  sides 
out  of  the  transactions  before  recited,  were  substantially 
abandoned,  and  a  letter  signed  by  the  defendant  was  delivered 
to  Coddington  at  the  sam3  time,  but  by  agreement  between 
the  plaintiffs  and  defendant,  was  dated  on  the  day  following, 
as  follows,  viz. : 

**  Dear  Sir — ^I  will  sell  to  you  the  three  houses  and  lots  on 
Park  avenue,  Nos.  19,  21  and  23,  lately  purchased  by  me  of 
Mrs.  Jeruslia  Wliitney  at  any  time  before  the  1st  day  of  Febru- 
ary, 1863,  in  such  condition  as  they  may  then  be,  for  the 
following  prices : 

"  The  house  and  lot  on  flie  comer  of  Park  avenue  and 
Thirty-fitth  street  for  $12,166. 

'^  The  house  and  lot  next  to  the  comer  for  $10,666. 

*^  The  house  and  lot  next  but  one  to  the  comer  for  $10,666. 

^  To  these  prices,  however,  is  to  be  added  interest  on  the 
purchase  money  from  this  date,  and  all  taxes  and  assessment! 
hereafter  to  accrue,  or  to  be  imposed  upon  the  premises  up 
te  tiie  time  of  your  purchase,  deducting  whatever  amount  I 
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may  receive  up  to  that  time  for  rent  of  the  house  sold  over 
and  above  the  insurance  and  repairs,  and  subject  to  any  then 
existing  leases  that  may  have  then  been  made  by  me  of  eitlier 
of  tlie  houses. 

"As  you  have  every  opportunity  to  examine  the  title,  it 
must  be  understood,  that  the  deed  from  me  to  you  will  con- 
tain no  covenants  wliatever  except  the  usual  covenant  against 
my  own  acts.  This  offer  to  remain  open  for  your  acceptance 
until  tlie  Slst  day  of  January,  1863,  but  not  a  day  after- 
ward. 

"  I  acknowledge  the  receipt  of  one  dollar  from  you  as  a 

consideration  for  giving  you  this  option  to  purchase  the 

houses. 

**  Tours  truly, 

(Signed)  «  R.  W.  TOWNSEND." 

The  last  three  lines  of  tliis  letter  were  added  at  the 
request  of  the  plaintiff,  D.  W.  Wliitney,  who  insisted  that 
the  agreement  or  offer  in  the  letter,  on  the  part  of  Town- 
send,  had  no  consideration,  and  at  his  (D.  W.  Wliitney's) 
request,  also,  at  the  same  time,  a  guarantee  was  indorsed  on 
said  letter,  and  signed  by  said  A.  R.  Dyett,  as  follows : 

"  Dear  Sir — In  consideration  of  one  dollar  to  me  paid,  1 
guarantee  the  performance  by  Mr.  Townsend  of  the  annexed 
agreement  on  his  part,  and  I  will  forfeit  $500  if  Mr.  Town- 
send  shall  refuse  to  perform  the  same. 

"  Yours  very  truly, 
(Signed)  «A.R.  DYETT. 

"  Mb.  Thomas  B.  Coddington. 
"  New  York,  Oct.  Uh,  1861.!^ 

The  plaintiffs  and  defendants  also  gave  consent,  respec- 
tively, that  judgments  should  be  entered  in  To wnsend's  favor, 
in  certain  suits,  viz. :  One  brought  by  the  latter  to  foreclose 
two  of  the  mortgcTges  held  by  him  on  the  premises ;  and 
another  by  the  fonner  to  obtain  judgment,  declaring  certain 
of  the  mortgages  executed  by  them  void  for  usury.  The 
defendant  also  surrendered  a  claim  against  t]ie  plaintiffs  for 
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his  professional  services  in  their  behalf  as  a  lawyer,  and  gave 
them  a  consent  to  discontinue  without  costs,  a  certain  other 
action  against  them,  also  arising  out  of  the  same  transactions. 

The  thirty-fourth  finding  of  fact  is  substantially  given 
above;  the  thirty-fiftli  to  fortieth  findings,  both  inclusive,, 
referred  to  in  the  opinion,  were  as  follows,  viz. : 

"  35.  The  mortgages  which  defendant  at  this  time  owned, 
and  had  in  his  possession,  executed  by  the  plaintiflTs,  and  the 
bonds  executed  by  the  plaintiflTs,  and  accompanying  said 
mortgages,  as  specified  in  the  thirty-third  finding  herein,  were 
not  given  up  by  defendant  to  plaintiffs,  or  either  of  them,  on 
the  8th  of  October,  1861 ;  nor  were  these  bonds  and  mort- 
gages, or  any  of  them,  canceled,  nor  did  the  defendant  agree 
to  cancel  them,  or  any  of  them,  nor  was  anything  said  by 
any  one  on  the  subject  at  the  interview  at  defendant's  office, 
specified  in  the  thirty-fourth  finding.  Defendant  retained 
these  bonds  and  mortgages,  and  there  is  no  evidence  that  he 
has  since  delivered  them  up,  or  any  of  them,  or  canceled 
them,  or  any  of  them,  or  offered  to  do  so ;  but  the  release 
executed  and  delivered  bj'  the  defendant  to  the  plaintiffs  on 
said  8t)i  day  of  October,  1861,  released  and  discharged  the 
plaintiffs  from  the  payment  of  the  said  bonds  and  mortgages. 

"  36.  The  law  firm  of  Townsend,  Dyett  &  Raymond  (of 
which  defendant  was  a  member),  did  not,  nor  did  defendant 
on  behalf  of  that  firm,  sign  or  execute  any  receipt  or  other 
paper,  discharging  the  plaintiffs,  or  either  of  them,  from  any 
alleged  indebtedness  to  said  law  firm. 

"  37.  At  the  interview  at  defendant's  office,  8th  October, 
1861,  stated  in  the  thirty-fourth  finding,  it  was  probablj^  sup- 
posed by  defendant,  by  the  plaintiffs,  and  by  Coddington, 
that  the  letter  to  Coddington  was  ultimately  for  the  benefit 
of  the  plaintiffs,  or  for  the  benefit  of  the  plaintiff,  Jerusha 
"Whitney.  The  said  Coddington,  from  said  8tli  day  of  Octo- 
ber, 1861,  until  after  the  commencement  of  this  action,  held 
the  said  letter  in  his  own  possession,  and  refused  to  deliver 
the  same  to  plaintiffs,  claiming  a  right  to  hold  the  same  for 
his  own  protection,  and  as  security  for  the  payment  of  the 
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balance  dae  him  by  the  plaintifis  for  money  lent  to  them,  and 
neither  the  plaintiffs,  nor  the  said  Coddington,  either  within 
the  time  specified  in  the  said  letter,  or  at  any  time  befoi^e  the 
commencement  of  this  action,  ever  accepted  the  offer  con- 
tained in  the  said  letter,  or  notified  the  defendant  of  his  or 
their  intention  to  do  so ;  nor  did  the  said  Coddington  ev^ 
assign  the  said  letter,  or  any  offer  or  agreement  therein  con- 
tained, or  any  interest  therein,  to  the  plaintiffs,  or  either  of 
them. 

^'  38.  At  the  said  interview  at  defendant's  office,  8th  Octo- 
ber, 1861,  defendant  did  not  state  to  plaintiff,  D.  W.  Whit- 
ney, that  if  the  property  in  question  should  be  sold  before 
his  (defendant's)  advances  were  paid,  he  would  pay  over  to 
plaintiffs  all  he  (defendant)  received  over  and  above  his 
advances ;  but,  on  the  contrary,  both  the  defendant  and  his 
counsel,  A.  E.  Dyett,  Esq.,  refused  to  make,  and  did  not 
make,  any  agreement  of  any  kind  with  the  plaintiffs,  or 
either  of  them,  for  or  upon  the  subject  of  the  sale  to  them, 
or  either  of  them,  of  the  houses  and  lots  in  question,  but 
insisted  upon  making,  and  did  make,  all  the  agreement  that 
was  made  on  that  subject,  and  which  was  contained  in  the 
letter  and  offer  before  mentioned,  addressed  to  Coddington, 
and  dated  October  9th,  1861 ;  that  the  defendant  carefully 
and  resolutely  declined  to  give  the  plaintiff  any  right,  l^al, 
or  equitable,  against  him  requiring  that  he  should  reconvey 
the  property  to  the  plaintiffs,  or  either  of  them,  or  that  he 
should  be  under  any  legal  liability  whatever  to  do  so. 

"  39.  At  the  said  interview  at  defendant's  ofiice,  8th  Octo- 
ber, 1861,  neither  the  defendant,  or  Mr.  Dyett  on  his  behalf 
stated  to  plaintiff,  Mr.  Whitney,  tlmt  on  the  payment  of  his 
(defendant's)  advances,  defendant  would  return  the  property 
to  the  plaintiff,  Jerusha  Whitney.  But,  on  the  contrary,  it 
was  understood  by  the  plaintiff  and  their  counsel,  and  Mr. 
Coddington,  as  well  as  by  the  defendant,  that  unless  the 
offer  contained  in  the  letter  of  the  defendant  to  Coddington, 
of  October  9th,  1861,  before  referred  to,  was  accepted,  and 
the  purchase  money  paid   on  or  before  ihe  day  specified 
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tliereiti,  the  said  Coddington  would  not  have  any  right  or 
privilege  of  purchasing  the  houses  and  lots  in  question  after 
that  time;  but  the  title  would  continue  absolute  in  the 
defendant,  free  from  any  obligation  on  his  part  to  convey 
pursuant  to  said  cffcr.  And  at  the  interview  before  referred 
to,  of  the  8th  of  October,  1861,  at  defendant's  oflSce,  Albert 
Smith,  one  of  the  plaintiff's  counsel,  asked  the  plaintiff, 
Daniel  W.  Whitney,  if  the  time  fixed  in  the  offer  to  make 
the  purchase  was  long  enough,  and  the  said  D.  W.  Whitney 
answered  that  the  time  was  sufficient. 

"  40.  At  the  said  interview,  on  the  8th  of  October,  1861, 
specified  in  the  thirty-fourth  finding,  both  the  defendant,  and 
Mr.  Dyett,  on  his  behalf,  stated  to  the  plaintiff  and  Mr.  Cod- 
dington, tliat  the  latter  would  not  be  entitled  to  a  convey- 
ance of  the  property,  on  the  payment  of  the  purchase  money 
mentioned  in  the  letter  or  offer  aforesaid,  after  the  day  speci- 
fied therein." 

The  defendant  having  sold  one  of  the  lots,  and  the  house 
which  had  been  built  thereon  by  the  plaintiffs,  for  $16,000, 
the  plaintiffs  caused  a  tender  of  the  balance  over  and  above 
the  price  received  by  the  defendant  upon  the  sale,  of  the  lat- 
ter's  advances,  and  demanded  a  reconveyance  to  the  plaintiff, 
Jernsha  Whitney,  of  the  lots  and  houses  unsold,  and  upon 
refusal,  brought  this  suit. 

Henry  L.  Clintofty  for  the  appellants. 

Henry  A,  Oram^  for  the  respondents. 

Present — Clebke,  Sutheblaitd  and  Inoiuhaii,  JJ. 

By  the  Court — Sxttherland,  J.  On  the  8th  of  October, 
1861,  when  the  transaction  specified  in  the  thirty-fourth  and 
seven  following  findings  of  fact  took  place,  th^  defendant 
owned  all  the  mortgages  on  the  property  in  question  (Noe, 
19,  21  and  23  Park  avenue),  and  the  bonds  accompanying  the 
Bame,  except  the  two  to  the  loan  commissioners. 
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These  mortgages  are  described  in  the  sixth,  eighth,  eleventh, 
thirteentli,  fourteentli  and  fifteenth  findings  of  fact. 

It  follows  from  the  findings  which  have  been  referred  to,  that 
at  the  time  of  the  transaction  of  the  8th  of  October,  specified 
in  or  by  the  thirty-fourth  and  following  findings  of  fact,  that 
the  defendant  was  the  owner  and  holder  of  eight  mortgages 
on  the  premises  and  the  accompanying  bonds,  the  aggregate 
amount  of  the  principal  of  which,  witliout  interest,  was  about 
$23,500,  and  which  mortgages  were  all  subsequent  to  the  two 
mortgages  to  the  loan  commissioners,  amounting  together  to 
$3,700  without  interest. 

By  the  seventeenth  finding  of  fact,  it  is  found,  that  the 
deed  to  Coddington,  though  absolute  in  form,  was  given  and 
intended  as  a  mortgage  to  secure  the  payment  of  $1,500, 
advanced  by  Coddington  to  the  plaintiffs,  and  was  always  so 
regarded  by  the  plaintiffs,  the  defendant  and  Coddington. 

By  the  forty-first  finding  of  fact,  it  is  found,  that  at  the 
time  of  the  delivery  of  the  deed  of  the  plaintiffs  to  the  defend- 
ant, on  the  8th  of  October,  1861,  specified  in  the  thirty-fourth 
finding,  the  title  to  the  property  in  question,  was  in  the  plaintiff, 
Jerusha  Whitney,  subject  to  the  mortgages  specified  in  the 
eighth,  eleventh,  thirteenth,  fourteenth  and  fifteenth  findhigs 
and  subject  to  tlie  mortgage  to  Coddington  (in  form  an  abso- 
lute deed),  specified  in  the  seventeenth  finding. 

By  the  thirty-fourth  finding,  it  is  found  as  part  of  the 
transaction  of  the  8th  of  October,  that  Coddington  delivered 
to  the  defendant  a  deed  of  the  premises,  executed  by  him 
(Coddington)  and  his  wife,  and  that  the  plaintiffs  delivered  to 
the  defendant  a  deed  of  the  premises  executed  by  tliem,  and 
tliat  the  defendant  gave  his  check  to  Coddington  for  $1,500. 

The  words  of  the  finding  are,  that  "  defendant  delivered  to 
Coddington,  his  (defendant's)  check  for  $1,500  in  payment  to 
that  extent,  of  the  amount  due  him  by  the  plaintiffs  ";  but  I 
think  it  entirely  clear  from  the  evidence,  that  Coddington  at 
the  time  of  the  transaction  of  the  8th  of  October,  did  not 
claim  or  pretend  to  claim,  that  he  held  the  deed  of  the  pre- 
mises as  security  for  any  amount  or  sum  beyond  the  $1,500, 
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and  that  the  whole  transaction  of  the  8th  of  October,  took 
place,  and  was  carried  out,  with  the  understanding  and  upon 
the  assumption  of  all  the  parties  to  it,  that  the  only  claim  or 
lien  Ooddington  had  on  the  premises,  was  the  $1,500.  Con- 
sidered by  itself,  the  absolute  conveyance  of  Ooddington  and 
wife  to  the  defendant,  was  in  equity,  but  the  assignment  of  a 
mortgage  for  $1,500 ;  but  considered  in  connection  with  the 
absolute  conveyance  made  at  the  same  time  by  the  plaintiffs, 
the  two  conveyances  in  form  conveyed  to  the  defendant  the 
legal  and  equitable  title  in  or  to  the  premises,  and  the  equity 
of  redemption. 

The  letter  of  the  defendant,  addressed  and  given  to  Ood- 
dington on  the  8th  of  October,  specified  in  the  thirty-fourth 
finding,  must  be  deemed  under  undisputed  circumstances  to 
have  been  intended  for  the  benefit  of  the  plaintiffs  or  of 
Jcrusha  Whitney,  one  of  the  plaintiffs,  and  whatever  right  or 
privilege  it  gave  or  was  intended  to  give,  I  assume  that  the 
plaintiffs  can  avail  themselves  of. 

I  have  referred  suflSciently  to  the  findings  of  fact  to  state 
intelligently  what  I  regard  as  the  question  in  this  case. 

It  is  said  tliat  the  question  is,  whether  the  transaction  of 
the  8th  of  October,  as  specified  in  the  thirty-fourth  and  sub- 
sequent findings,  was  a  mortgage  or  an  absolute  sale ;  but  I 
think  it  better  to  say  that  the  question  is,  did  the  transaction 
of  the  8th  of  October,  as  found  and  specified  in  the  tliirty- 
fourth  and  subsequent  findings,  satisfy  and  extinguish  the 
defendant's  mortgage  debts. 

Were  the  absolute  deeds  of  the  plaintiffs  and  of  Oodding- 
ton and  wife  executed  for  the  purpose  or  with  the  intention 
of  satisfying  and  extinguishing  these  debts,  as  between  the 
plaintiffs  and  the  defendant,  and  were  these  absolute  convey- 
ances renewed  by  the  defendant  as  a  satisfaction  and  extin- 
guishment of  these  debts  ? 

Unless  the  defendant's  debts  survived  the  transaction  of  the 
8th  of  October,  it  is  impossible  to  liold  that  it  was  a  mort- 
gage or  amounted  to  a  mortgage,  or  that  the  letter  of  the 
LA.NSING — Vol.  II        33 


258  CASES  IN  THE  SXTPREME  COURT         [April, 

Whitney  v.  Townsend. 

defendant  addressed  to  Coddington  was,  or  was  intended  to 
be,  or  to  operate  as,  a  defeasance. 

We  cannot  give  the  plaintiifs,  or  either  of  them,  a  right  to 
redeem,  unless  we  hold  that  the  defendant's  mortgage  debts 
have  continued,  notwithstanding  the  transaction  of  the  8th 
of  October,  and  that  the  letter  to  Coddington  was  given  and 
received  as  a  defeasance,  and  not  as  an  independent  promise 
to  re-sell  or  to  re-convey. 

I  infer  from  the  evidence  and  the  findings,  though  upon 
this  point  the  case  is  more  obscure  than  any  other,  that  the 
aggregate  of  the  prices  or  suras  mentioned  in  the  letter  to 
Coddington  as  the  prices  or  sums  to  be  paid  with  interest, 
etc.,  for  re-conveyance  of  the  several  houses  and  lots,  was 
made  up  by  adding  the  $1,500  paid  to  Coddington  to  the 
aggregate  of  the  amounts  due  on  all  the  mortgages  on  the 
premises,  including  not  only  the  eight  held  and  owned  by  the 
defendant,  but  also  the  two  to  the  loan  commissioners.  This, 
however,  does  not  precisely  agree  with  the  statement  in  the 
deed  of  the  plaintiffs  to  Coddington,  of  the  amount  due  on 
all  the  mortgages. 

But  assuming  the  aggregate  of  the  prices  mentioned  in 
the  letter  to  Coddington  to  be  paid  with  interest,  &c.,  for 
the  re-conveyances  to  be  the  precise  amount  which  the  plain- 
tiffs ought  to  pay  with  interest,  &c.,  to  redeem  the  three 
houses  and  lots,  if  allowed  to  redeem,  yet  it  does  not  necessa- 
rily follow  that  the  transaction  of  the  8tli  of  October  was  or 
should  be  regarded  as  a  mortgage,  or  that  the  title  to  Cod- 
dington was,  or  was  intended  to  be,  a  defeasance. 

A  raoj'tgagor  can  sell  his  equity  of  redemption  to  his  mort- 
gagee. He  can  convey  it  in  satisfaction  of  his  mortgage.  If 
he  does  so,  there  is  no  rule  of  law  or  equity  which  prohibits 
the  mortgagee  from  giving  back  to  the  mortgagor  an  agree- 
ment to  resell  or  reconvey  within  a  certain  time  for,  or  on 
payment  of  the  mortgage  debt  and  interest.  If  he  does 
so,  it  does  not  necessarily  follow  as  a  conclusion  of  law,  or 
from  any  maxim  or  principle  of  courts  of  equity,  that  the 
transaction  is  or  amounts  to  a  mortgage,  and  the  agreement 
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to  recoil  vey  a  defeasance.  The  whole  question  is  a  question 
of  intention. 

A  court  of  equity  will  scrutinize  the  transaction,  because 
of  the  relation  between  the  parties,  and  it  will  give  the  mort- 
gagor the  benefit  of  any  reasonable  doubt ;  but  if  from  the 
circumstances  of  the  transaction,  including  declarations  as 
well  as  acts,  the  inference  is  clear,  that  the  transaction  was 
intended  to  be  an  absolute  sale  with  a  right  to  re-purchase, 
and  not  a  mortgage,  a  court  of  equity  will  hold  the  parties  to 
their  intention. 

A  court  of  equity  has  no  more  right  than  a  court  of  law  to 
make  contracts  for  parties. 

If  you  start  in  this  case  with  the  assumption,  that  the  let- 
ter to  Coddington  was  a  defeasance,  and  say,  therefore,  the 
transaction  of  the  8th  of  October,  of  which  the  letter  forms 
a  part,  was  a  mortgage,  or  with  the  assumption  that  the 
transaction  was  a  mortgage,  and  say,  therefore,  the  latter  was 
a  defeasance,  of  course  the  right  of  redemption  follows. 

There  is  no  such  thing  as  an  irredeemable  mortgage.  No 
such  thing  can  be  created.  The  principle  that  a  court  of 
equity  could  and  would  relieve  from  a  forfeiture  by  the  terms 
of  the  mortgage  contract,  would  seem  to  have  been  estab- 
lished notwithstanding  the  opposition  of  the  courts  of  law  at 
an  early  day.  (See  Langford  v.  Barnard^  Tothill,  134; 
Emmanuel  College  v.  EvanSy  1  Ch.  Rep.,  18.) 

The  recognition  of  this  principle  and  its  application  in  and 
to  cases,  established  as  a  pure  equitable  right,  what  is  called 
the  "  mortgagor's  equity  of  redemption."  This  right  courts 
of  equity  will  not  pennit  to  be  waived,  defeated,  impaired  or 
fettered  by  any  contrivance  of  the  parties,  or  any  agreement, 
covenant  or  act  even  of  the  mortgagors,  at  the  time  the  mort- 
gage is  created,  or  forming  part  of  a  transaction  by  which 
the  mortgage  or  the  mortgage  debt  is  recognized  and  con- 
tinued as  a  mortgage  debt. 

To  permit  this  to  be  done  would  be  inconsistent  with  the 
establishment  and  application  of  the  right  or  principle  of 
redemption  as  a  right  or  principle  of  pure  equity. 
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Hence,  the  maxim,  "  once  a  mortgage  always  a  mortgage." 
Of  course,  upon  the  assumption  that  the  transaction  of  the 
8th  of  October,  was  a  mortgage,  or  a  continuation  of  tlic 
defendant's  mortgage  debts,  and  the  letter  to  Coddington  a 
defeasance,  all  that  was  said  or  done  at  the  time  of  the  trans- 
action, tending  to  show  that  the  parties  to  it  intended  that 
the  transaction  should  and  would,  as  between  the  plaintiffs 
and  the  defendant,  satisfy  and  extingush  the  defendant's  mort- 
gage or  mortgage  debts,  would  bo  utterly  immaterial ;  but  it 
is  clear,  that  for  the  purpose  of  determining  this  preliminary 
question,  whether  by  the  transaction  the  parties  to  it  intended 
to  extinguish  or  continue  the  mortgage  debts  as  between  the 
plaintiffs  and  the  defendant,  upon  the  determination  of  which 
depends  the  determination  of  the  question,  whether  the  trans- 
action was  or  should  be  regarded  as  a  mortgage  or  as  a  con- 
tinuation of  the  mortgage  debts  and  the  letter  to  Coddington 
a  defeasance,  all  that  was  done  or  said  at  the  time  by  any  or 
either  of  the  parties  to  the  transaction  relating  to  its  subject 
might  be  material.  What  was  said  by  any  or  either  of  the 
parties  at  the  time  was  admissible  in  evidence,  not  of  course 
for  the  purpose  of  contradicting  or  varying  the  letter  or  the 
deeds,  but  for  the  purpose  of  showing  their  intended  effect, 
that  is,  for  the  purpose  of  showing  whether  the  transaction 
was  intended  to  extinguish  or  to  continue  the  defendant's 
mortgage  debts. 

The  circumstances,  that  there  was  the  relation  of  mortga- 
gor and  mortgagee  between  the  parties,  that  the  defendant  is 
a  lawyer,  and  that  one  of  the  plaintiffs  and  the  one  most 
interested  in  the  question  of  the  right  of  redemption,  is  a 
married  woman,  that  the  defendant  had  formerly  been  the 
lawyer  of  the  other  plaintiff,  her  husband,  the  nature  of  the 
pending  litigations  between  the  plaintiffs  and  the  defendant 
at  the  time  of  the  transaction,  and  other  undisputed  circum- 
stances, have  led  me  to  examine  this  case,  and  the  question 
of  intention  in  it  with  special  care,  and  would  have  inclined 
me,  and  probably  have  made  it  my  duty  to  give  the  plaintiffs 
.the  benefit  of  any  reasonable  doubt ;  but  I  must  say,  as  the 
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resalt  of  8uch  examination,  that  I  cannot  avoid  the  conchi* 
sion,  that  the  transaction,  of  the  8th  of  October  was  intended 
not  only  to  settle  the  pending  litigations  and  all  matters  in 
difference  between  the  plaintiffs  and  the  defendant,  but  was 
intended  also  to  satisfy  and  extinguish  the  defendant's  mort- 
gages and  mortgage  debts,  certainly  as  between  the  plaintiffs 
and  the  defendant. 

Mr.  Whitney's  own  evidence  will  not  permit  me  to  doubt, 
that  at  the  close  of  the  transaction,  he,  his  counsel  and  Cod- 
dington,  understood  and  supposed,  that  a  reconveyance  or 
reconveyances  under  the  letter  to  Coddington,  could  not  be 
compelled  or  rightfully  claimed,  without  complying  vnih  the 
temu  of  the  letter. 

It  may  be  that  it  was  the  defendant's  main  purpose  by 
the  transaction  to  get  rid  of  the  pending  litigations  and  the 
question  of  usury ;  but  if  so,  I  cannot  doubt  that  he  intended 
to  get  rid  of  them  by  accepting  the  absolute  conveyances  in 
satisfaction  of  his  mortgages  and  claims. 

Looking  only  at  such  of  the  circumstances  of  the  transac- 
tion of  the  8th  of  October,  specified  in  the  thirty-fourth, 
thirty-fifth,  thirty-sixth,  thirty-seventli,  thirty-eighth,  thirty- 
ninth  and  fortieth  findings,  as  are  unquestioned  by  an  excep- 
tion, in  the  light  thrown  upon  them  by  the  relations  of  the 
parties,  and  the  circumstances  under  which  the  transaction 
took  place,  as  shown  by  the  evidence  and  found  by  other 
unquestioned  findings,  it  is  difficult  to  avoid  the  inference 
that  the  transaction  was  intended,  and  at  the  time  understood 
by  all  the  parties  to  it  not  only  to  settle  and  put  an  end  to 
the  ponding  litigations  and  all  matters  in  dispute  between  the 
plaintiffs  and  the  defendant,  but  also  to  satisfy  and  extinguish 
the  defendant's  mortgages,  mortgage  debts,  and  claims  of 
every  kind. 

The  absoluteness  of  the  deeds,  the  fullness  of  the  mutual 
releases,  the  careful  wording  and  just  dating  of  the  letter  to 
Coddington,  and  the  addressing  and  giving  of  it  to  him 
instead  of  the  plaintiffs  or  either  of  them,  with  the  purpose 
avowed  at  the  time  of  preventing  the  transaction  being  called 
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or  having  the  appearance  of  a  mortgage,  the  consent  that 
judgments  be  entered  in  the  defendant's  favor  in  the  two 
actions,  the  payment  of  the  $1,500  to  Coddington,  all  tend 
forcibly  to  this  inference. 

The  circumstance  that  the  property  was  at  the  time  worth 
little,  if  any,  more  than  the  mortgages  on  it,  and  the  nature 
of  the  then  pending  litigations  between  the  parties,  makes  it 
not  unlikely  that  the  plaintiffs  thought  it  best  to  convey  the 
property  to  the  defendant  in  satisfaction  of  his  mortgages  and 
claims  upon  receiving  back  the  letter  to  Coddington,  as  giv- 
ing them  a  right  to  repurchase  and  to  a  reconveyance  or  to 
reconveyances  upon  the  terras  specified  in  it. 

The  very  circumstance  that  the  defendant's  claims  were 
upon  mortgage  tends  to  the  same  inference,  for  why  should  he 
wish  by  tlie  transaction  to  create  a  new  mortgage,  or  why 
should  he  go  through  with  all  the  formalities  of  the  transac- 
tion for  the  mere  purpose  of  extending  the  time  of  payment 
of  his  mortgage  debts  ? 

It  is  not  singular  nor  inconsistent  with  this  inference  that 
the  defendant  should  retain  his  mortgages  as  muniments  of 
title,  especially  considering  that  the  defendant  himself  had 
attacked  the  conveyance  to  the  plaintiff,  Jenisha  Whitney, 
and  under  which  she  claimed  title,  as  fraudulent  and  void,  as 
to  the  creditors  of  her  husband. 

The  circumstance  that  the  deed  from  the  plaintiffe  to  the 
defendant  was  drawn,  conveying  the  property  subject  to  all 
the  mortgages,  is  consistent  with  an  intention  on  the  part  of 
the  defendant  to  retain  his  mortgages  as  muniments  of  title. 

If  the  property,  instead  of  greatly  appreciating  in  value, 
had  depreciated,  and  the  defendant,  after  the  time  fixed  by 
the  letter  to  Coddington,  upon  the  theory  that  the  transac- 
tion of  the  8  th  of  October,  had  left  the  equity  of  redemption 
in  the  plaintiflfe  or  in  Jerusha  Whitney  and  continued  his 
mortgage  debts,  had  undertaken  to  foreclose  the  equity  of 
redemption  and  obtain  a  decree  for  any  deficiency,  could  not 
the  transaction  of  the  8th  of  October  have  been  set  up  as  a 
bar  to  the  proceeding  ?    I  think  it  could.    If  so,  I  do  not  see 
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how  the  plaintiflFs  or  Jerusha  Whitney  can  have  the  right  to 
redeem. 

Jerusha  Whitney  probably  was  not  personally  present  at 
the  transaction,  but  her  husband  was,  and  acted  for  himself 
and  her,  and  must  be  presumed  to  have  been  authorized  so  to 
act,  and  he  had  counsel  with  him.  There  can  be  no  doubt 
that  she  is  bound  by  the  transaction  and  its  judicial  interpre- 
tation. 

The  view  which  has  been  taken  of  the  case  makes  it  unne- 
cessary to  pass  upon  the  numerous  exceptions  to  the  findings 
and  omissions  to  iind.  In  the  view  which  has  been  taken 
of  the  case,  it  is  immaterial  whether  they  or  any  of  them  were 
well  taken  or  not.  The  right  of  the  plaintiffs  or  of  Jerusha 
Whitney  to  redeem  it,  if  it  exists,  must  rest  on  the  conceded  cir- 
cumstances of  the  transaction  of  the  8th  of  October. 

The  evidence  of  the  previous  negotiations  between  Mr. 
Kash  and  Mr.  Dyett  probably  was  not  admissible  as  against 
the  plaintiffs,  but  I  cannot  see  in  any  view  of  the  case  that  the 
evidence  could  injure  the  plaintiffs ;  and  in  the  view  of  the 
case  which  has  been  taken,  the  evidence  is  entirely  immaterial. 

The  evidence  of  usury  was  properly  excluded.  The  ques- 
tion of  usury,  in  fact,  was  not  made  by  the  pleadings,  and 
the  whole  transaction  of  the  8th  of  October  was  upon  the 
theory  that  the  plaintiffs  by  it  abandoned  and  intended  to 
abandon  the  charge  or  question  of  usury. 

The  judgment  should  be  affirmed,  but  I  am  inclined  to 
•think,  considering  the  circumstances  of  the  case,  that  the 
judgment  should  be  affirmed  without  costs  to  any  party  as 
against  another  party. 

Clebke,  p.  J.  I  concur  in  the  conclusion  at  which  Judge 
Sutherland  has  arrived,  except  as  to  costs.  It  was  a  very 
clear  case,  in  my  opinion.  The  defendant  plainly  never 
would  have  been  troubled  with  this  long  and  cumbrous  liti- 
gation if  the  property  had  depreciated  instead  of  having  risen 
in  value.    I  am  in  favor  of  affirmance  with  costs. 

Judgment  affirmed. 
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Kast  C.  Nobth,  Appellant,  v.  IIutchinson  Cask,  Executor, 

&c.,  Respondent. 

(Gbnebal  Tbiuc,  Segoikd  Dzbtiuct,  Skptembeb,  18G9.) 

The  defendant's  testator,  while  livhig,  delivered  to  the  plaintiff,  his  sister,  a 
sealed  envelope,  indorsed  with  directions  not  to  open  it  until  after  his 
death,  and  to  return  it  to  him  on  request ;  this  was  upon  his  recoveiy 
from  a  dangerous  illness,  happening  upon  a  visit  at  the  plaintiff's  house, 
during  which  he  had  received  from  her  extreme  care  and  attention,  and 
fr^uontly  told  her  that  he  would  pay  her  well ;  the  envelope  was  once 
retiuned  to  the  testator  at  his  request  upon  a  subsequent  visit,  and  rede* 
livered  to  the  plaintiff  some  two  hours  afterward.  After  the  tcstatoi's 
decease,  the  plaintiff  being  previously  ignorant  of  its  contents,  the 
envelope  was  found  to  contain  his  note  to  her,  for  $10,000,  expressing  the 
consideration  to  be  for  services  rendered  to  him. — Held^  tliat  the  plaintiff 
was  entitled  to  recover  the  whole  amount  of  the  note. 

The  testator,  who  lived  in  Suffolk  county,  several  jean 
before  his  death  visited  his  sister,  the  plaintiff,  who  resided 
in  the  western  part  of  the  State.  While  there  he  was  taken 
with  a  sudden  and  dangerous  illness.  The  plaintiff  took 
extreme  care  of  him  and  nursed  him.  The  testator  after  a 
short  illness  recovered.  During  his  sickness,  and  speaking 
in  reference  to  the  plaintiff's  fidelity  to  him,  he  repeatedly  told 
plaintiff  that  he  would  pay  her  well.  Aiter  his  convalescence, 
and  before  he  returned  home,  the  deceased  delivered  to  plain- 
tiff a  sealed  envelope,  with  a  direction  indorsed  upon  it,  that 
it  was  not  to  be  opened  until  after  his  death,  and  was  to  be 
returned  to  him  on  request.  Plaintiff  was  ignorant  of  the 
contents  of  the  envelope.  Upon  a  subsequent  visit  to  plain- 
tiff, the  deceased  asked  for  the  envelope.  It  was  delivered 
to  him  by  plaintiff.  After  an  interval  of  two  hours,  he 
returned  the  envelope  to  plaintiff.  Aftier  testator's  death  the 
plaintiff  opened  the  envelope,  and  found  contained  therein, 
his  note  for  $10,000,  expressing  the  consideration  to  be  for 
services  rendered  by  plaintiff  to  him. 

The  plaintiff  brought  her  action  upon  the  note  in  this  court, 
and  the  same  was  referred  to  Hon.  S.  B.  Strong. 
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The  referee  made  his  report  in  favor  of  the  plaintiff,  for 
$1,000. 
The  plaintiff  appealed  to  this  court. 

Mr.  Spsncer  and  J,  Lawrence  Smithy  for  the  appellant. 

WiUiam  Wickhamy  for  the  respondent. 

Present — Joseph  F.  Babnasd,  Gilbert  and  Tappbn;,  JJ. 

By  the  Court — ^Baknabd,  P.  J.  It  is  very  clear  that  if 
the  deceased  testator  had  made  this  note  in  consideration 
of  the  services  rendered  him,  and  delivered  the  same  to 
plaintiff,  and  the  same  had  been  accepted  by  her  in  his  life- 
time, in  payment  for  such  services,  the  consideration  would 
have  been  ample,  and  not  open  to  question  by  deceased. 

Ko  one  but  testator  could,  in  a  case  like  this,  where  the 
services  were  of  such  a  peculiar  charact€r,  estimate  their 
yalue  to  him,  by  a  money  standard.  Such  value  would,  when 
established  by  him  and  accepted  by  the  person  rendering  the 
services,  and  in  the  absence  of  fraud,  have  been  final. 

So  &r  as  £he  testator  was  concerned,  he  in  his  lifetime 
fixed  such  value,  evidenced  it  by  a  note  expressing  its  con- 
sideration to  be  for  services  rendered  him,  and  placed  it  in 
the  plaintiff's  actual  possession ;  but  the  envelope  in  which  it 
was  inclosed  was  sealed,  and  on  the  envelope  was  indorsed  a 
direction  that  it  was  not  to  be  unsealed  in  testator's  life,  and 
was  to  be  returned  to  him  on  his  request. 

From  a  careful  examination  of  the  cases  I  arrive  at  these 
conclusions : 

That  the  delivery  of  the  envelope  was  a  delivery  of  the 
contents  (^  it  to  the  plaintiff,  even  though  she  was  ignorant 
of  such  contents.  That  the  testator  never  having  required 
the  redelivering  of  the  envelope,  the  plaintiff's  right  to  claim 
the  whole  note  became  absolute  upon  the  acceptance  by  her 
of  the  note  in  consideration  of  such  services  as  she  had  ren 
dered.    That  such  acceptance  could  be  made  by  plaintiff  after 
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testator's  death.  That  by  the  acceptance  of  the  note  by 
plaintiff  after  testator's  death,  the  consideration  expressed  in 
the  note  as  the  value  of  the  services  she  had  rendered  deceased 
became  established  the  same  as  if  personally  agreed  upon  by 
the  parties  in  testator's  lifetime. 

The  plaintiff  is  therefore  entitled  to  recover  the  whole  note 
and  the  judgment  of  the  referee  should  be  reversed,  costs  to 
abide  the  event. 

Judgment  reversed. 


John  M.  Smtth  and  others,  Appellants,  v.  Mon  D.  Smith 

and  others,  Respondents. 

(General  Term,  Seooi^d  District,  February,  1870.) 

A  will  was  executed  in  the  presence  of  the  draftsman,  a  penon  accustomed 
to  drawing  such  instruments,  and  of  two  witnesses,  in  the  following  man 
ner :  The  testatrix  signed  the  instrument  in  the  presence  of  the  witnesses^ 
and  in  response  to  a  question  put  by  the  draftsman,  acknowledged  it  to  be 
her  last  will ;  the  draftsman  then  said  to  one  of  the  witnesses, "  now  Mr. 
W.,"  and,  handing  him  the  i>en,  the  latter  signed  the  attestation  clause, 
which  was  ftill,  and  handed  the  pen- to  the  other  witness  who  also  signed 
in  like  manner.  The  will  was  in  possession  of  the  testatrix  at  the  time 
of  her  death. — Hddy  that  it  was  duly  published  and  executed. 

Appeal  from  a  decree  of  the  surrogate  of  Queens  county, 
refusing  probate  of  the  will  of  Mary  Smith,  late  of  Flushing, 
in  that  county,  deceased.  The  facts  are  stated  in  the  opinion 
of  the  court. 


J.  J.  Armairang  cfe  Ralph  E.  Primej  for  the  appellants. 

JBenjami/n  W.  Downing,  for  the  respondents. 

Present — Joseph  F.    BABNiiBD,    Gilbkbt,    Tappen   and 
Pratt,  J  T. 
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By  tlie  Court — Barnard,  P.  J.  I  think  the  evidence  fully 
proves  that  the  attesting  witnesses,  at  testatrix's  request,  sub- 
scribed their  names  to  the  will  in  question.  The  will  was 
drawn  by  Samuel  Willetts,  a  justice  of  the  peace  who  was 
accustomed  to  draw  wills.  The  testatrix,  the  two  witnesses, 
and  Willetts  were  present  at  its  execution.  The  testatrix  in 
the  presence  of  the  witnesses  and  of  Willetts,  signed  her 
name  to  the  will.  She  then,  in  reply  to  a  question  put  to  her 
by  Willetts,  acknowledged  the  instrument  to  be  her  last  will. 
This  acknowledgment  was  in  the  presence  of  the  witnesses. 
The  draftsman  of  the  will  then  said  to  one  of  the  witnesses, 
"  now  Mr.  White,"  and  handed  him  the  pen  in  the  presence 
of  all.  White  signed  as  a  witness  and  handed  the  pen  to  the 
oilier  witness ;  he  signed  also  in  the  presence  of  all.  The 
attestation  clause  is  full.  The  will  was  found  in  the  posses- 
sion of  testatrix  at  the  time  of  her  death.  All  the  parties 
present  knew  what  the  paper  was.  It  was  duly  published. 
The  witnesses  signed  knowing  what  paper  they  were  attest- 
ing. Mrs.  Smith  was  present  when  they  signed,  and  made 
no  objection.  Willetts,  whom  she  had  employed  to  draw  the 
will,  requested  the  witnesses  to  sign ;  and  the  request  being 
made  in  her  presence  it  is,  in  law,  her  request. 

The  decree  of  the  surrogate  should  be  reversed,  and  the 
question  tried  by  a  jury  or  a  circuit  court  to  be  held  in  the 
county  of  Queens. 

Decree  reversed. 


Edwabd  Mehl,  Eespondent,  v.  William  Von  Der  Wulbeke, 

Appellant. 

(General  Term,  Second  District,  December,  1869.) 

An  agreement  of  December  28, 1868,  to  sell  real  estate  for  a  certain  sum,  and 
to  take  in  payment  therefor,  in  part  a  lease  of  restaurant  premises,  and  in 
part  merchantable  wines  at  the  market  price,  to  be  delivered  at  intervals 
from  such  time  as  the  vendor  sliould  commence  the  restaurant  business. 
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and  for  one  year  thereafter,  as  they  should  be  required,  not  to  exceed  in 
value  $250  at  any  one  time;  and,  "on  receiving  such  payments  at  the 
time  and  in  the  manner  above  mentioned,'*  to  deliver  a  deed,  *^  which 
deed  shall  be  delivered  on  the 8l8t  day  of  December,  lBGS"^J3€ldf  not 
to  be  specifically  enforceable  in  equity,  as  uncertain  and  impossible  of 
execution. 

Appeal  from  a  judgment,  rendered  after  trial  by  the  court 
at  Special  Term,  upon  a  case  with  exceptions. 

The  action  was  brought  to  enforce  specific  performance  of 
a  contract  bearing  date  the  28th  December,  1868,  for  the  salo 
by  the  defendant  to  tlie  plaintiff  of  a  farm  and  stock  thereon 
in  the  county  of  Bockland,  the  material  parts  of  the  contract 
are  set  forth  in  the  opinion  of  the  court. 

Judgment  was  rendered  for  tlie  plaintiff  for  specific  per- 
formance, and  the  defendant  appealed. 

Francis  Bymey  for  the  appellant. 

Jacob  A,  GroaSy  for  the  respondent. 

Present — Joseph  F.  Basstabd,  Gilbert  and  TAPPEir,  JJ. 

By  the  Court  —  Babnaed,  P.  J.  By  the  agreement 
between  the  parties  for  the  specific  performance  of  which 
this  action  is  brought,  the  price  of  the  defendant's  farm  was 
to  be  $8,000,  the  price  by  the  agreement  was  to  be  paid  by 
the  plaintiff,  as  follows :  $2,000  by  assuming  a  mortgage  on 
the  property,  $3,750  by  transfer  of  restaurant  661  Broadway, 
$250  for  cows  removed  by  defendant  from  farm,  "  $2,000  (two 
thousand  dollars)  by  delivering  to  the  party  of  the  first  part 
(defendant),  good  marketable  wines  and  liquors  at  the  regular 
market  price,  at  intervals  commencing  at  the  time  the  party 
of  the  first  part  (defendant)  shall  open  such  restaurant  business 
and  for  one  year  thereafter,  or  they  shall  be  required  "  by 
plaintiff,  not  exceeding  $250  at  one  time.  The  defendant 
covenanted  that  he,  "  on  receiving  such  payment  at  the  time 
and  in  the  manner  above  mentioned,"  shall  deliver  a  deed  of 
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the  premises,  "  which  deed  shall  be  delivered  on  the  31st  day 
of  December,  1868." 

It  will  be  seen  that  by  the  agreement  the  defendant  was 
only  to  deliver  his  deed  upon  being  paid  in  full  according  to 
the  contract,  but  the  agreement  calls  for  such  delivery  on  the 
31st  December,  1 868.  No  part  of  this  $2,000  in  merchant- 
able liquors  could  be  demanded  until  that  day  or  about  that 
day,  and  the  whole  year  of  1869  might  be  consumed  in  mak- 
ing that  payment. 

Did  the  parties  mean  that  the  deed  should  be  delivered 
before  payment  ? 

The  agreement  says  that  such  delivery  shall  be  after  pay- 
mentj  but  also  fixes  a  day  so  early  that  payment  was  impossi- 
ble before  the  deliverj-. 

In  such  a  case  what  will  equity  do  ? 

Shall  the  defendant  be  compelled  to  pass  his  title  out  of  his 
hands  before  he  receives  the  consideration  in  full,  as  he  has 
provided  by  his  contract,  because  of  the  day  which  is  fixed 
for  tlie  transfer.  This  seems  to  me  to  be  inequitable.  The 
parties  do  not  present  such  a  case  as  is  enforceable  in  equity. 
The  contract  is  not  only  uncertain,  but  at  the  time  was  impos- 
sible of  execution.  The  rights  of  the  parties  are  such  tliat 
the  remedy  at  law  is  adequate. 

The  judgment  should  be  reversed  and  the  complaint  dis- 
missed without  costs. 

Judgment  reversed. 


ISBAEL  J.  ROGEES  V.  ThE  LoNO   IsLAND   EaILROAD   CoMPANT. 
(QEITEBAIi  TeHM,  SeCONI)  DISTRICT,  SEPTEMBER,  1869.) 

The  owner  of  a  trnnli  sent  it  to  the  defenclant^s  railroad  depot  by  an 
expressman,  who  placed  it  within  the  depot,  beside  the  baggage  crate, 
which  was  locked,  and  upon  inquiring  of  persons  there,  engaged  in 
handling  freight,  was  referred  to  the  ticket  agent  as  the  person  who  took 
charge  of  baggage ;  he  went  to  the  ticket  iogent's  office  and  told  him  that 
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there  was  a  trunk  outside,  the  agent  said  that  it  was  right,  and  immediately 
sent  two  men  to  take  care  of  it.  When  the  owner  inquired  for  the  trunk 
on  purchasing  his  ticket  later  in  the  day,  it  could  not  be  found  though 
the  ticket  agent  said  he  had  seen  one  a  short  time  before,  answering  to 
its  description.  Employes  of  the  defendant  also  said  that  it  had  been 
delivered  upon  presentation  of  a  check.  In  an  action  to  recover  the 
value  of  the  trunk  and  its  contents. — Edd,  that  there  was  sufficient  evi- 
dence of  delivery,  and  a  nonsuit  was  wrong. 
Oroavenor  v.  The  iV.  F.  Central  R  E.  Co,  (89  K  Y.  34),  distmguished. 

Appeal  from  a  judgment  of  nonsuit  upon  a  case  and 
exceptions. 

The  action  was  brought  to  recover  the  vahie  of  a  trunk 
and  its  contents,  which  the  plaintiff  claimed  to  have  given 
into  the  chai'ge  of  the  defendant,  previously  to  taking  pas- 
sage on  its  road.  The  facts  are  stated  in  the  opinion  of  the 
court- 


Ira  n,  TuihiU^  for  the  appellant. 

jS.  B.  Ndble^  for  the  respondent. 

Present — Joseph  F.  Barnard,  Gilbert  and  Tappen,  JJ. 

By  the  Court — Barnard,  P.  J.  There  is  no  doubt  but 
that  to  render  a  common  carrier  liable  for  goods  to  be  carried 
by  him,  there  must  be  a  delivery  to  such  carrier,  and  an 
acceptance  upon  the  part  of  the  carrier  of  the  goods  to  be 
carried.  The  proof  shows  in  this  case  that  the  expressman 
took  the  trunk  in  question  to  the  depot  of  the  defendant  at 
Peck  Slip,  about  noon  of  the  11th  April,  1868.  It  was 
marked  "  Israel  Eogere,  Eiverhead,  Long  Island."  He  found 
inside  of  the  depot  gate  where  he  carried  the  trunk  two  or 
three  men  unloading  freight  of  whom  he  inquired  who  took 
care  of  baggage.  They  told  him  the  man  in  the  office.  He 
went  to  see  the  man  in  the  office,  and  told  him  there  was  a 
trunk  outside,  he  replied  all  right,  and  immediately  sent  two 
men  to  take  care  of  it.  The  trunk  was  left  by  the  express- 
man in  the  place  where  tlie  baggage  was  kept  and  was  inside 
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of  the  defendant's  inclosure  and  near  their  baggage  crate, 
which  was  at  the  time  locked.  The  man  in  the  office  had 
been  defendant's  ticket  agent  for  some  years.  At  about  three 
o'clock  on  the  same  day,  tlie  plaintiff  went  to  the  ticket  office 
and  bought  his  ticket  for  Riverhead,  and  asked  this  agent  for 
his  trunk.  He  said  he  had  seen  a  trunk  answering  the  des- 
cription a  short  time  before,  but  did  not  know  where  it  then 
was.  The  employes  of  the  company  subsequently  informed 
plaintiff  that  the  trunk  had  been  given  to  an  expressman  who 
had  a  check  corresponding  to  the  one  on  the  trunk. 

The  case  should  have  gone  to  the  jury.  It  is  enough  to 
establish  a  delivery  in  the  first  instance  to  prove  that  a 
person  acting  as  the  agent  of  the  company  received-  and 
accepted  the  property  for  transportation,  even  if  there  be  in 
fact  another  person  who  is  proved  to  be  the  actual  agent 
having  charge  of  the  receipt  of  freight.  There  is  no  such 
proof  in  this  case.  The  ticket  agent  was  apparently  in  charge 
of  the  depot.  The  company  which  sanctions  his  employment 
and  thus  holds  him  out  to  the  world  as  its  agent,  is  not  at 
liberty  to  repudiate  his  acts. 

It  seems  also  that  the  trunk,  in  point  of  fact,  came  to  defend- 
ant's possession.  The  agent  had  seen  it.  The  defendant  had 
delivered  it  to  a  stranger  who  presented  a  check.  Who 
checked  it  ?  When  and  where  was  it  checked  ?  It  was  left 
unchecked  and  marked  plainly  for  Riverhead.  Why  was  it 
redelivered  to  a  stranger  at  Peck  Slip  on  the  day  of  its 
receipt  ? 

The  case  of  Grosvenor  v.  The  iT.  Y,  Central  M.  li.  Co. 
(39  N.  Y.,  34),  does  not  control  this  case.  The  court  hold  in 
that  case  that  the  delivery  must  be  in  a  proper  place.  That 
a  delivery  of  a  cutter  so  near  the  track  as  to  be  caught  by  a 
passing  train,  was  not  a  good  delivery.  No  such  question  is 
presented  by  the  facts  of  this  case. 

The  judgment  should  be  reserved  and  a  new  trial  granted, 
costs  to  abide  the  event. 

Gilbert,  J.,  dissented. 
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Maby  Tbret  and  others,  Appellants,  v.  John  W.  Wioomf 

and  another,  Respondents. 

(General  Teem,  Second  Distkict,  September,  1869.) 

Where  the  testator,  by  his  will,  deyiscd  a  certain  lot  of  ground  to  hiy 
widow,  **  for  her  sole  and  absolute  disposal,"  and  immediately  after  gaye 
her  all  other  real  and  personal  estate  of  which  he  should  die  possessed, 
**  for  her  own  personal  and  independent  use  and  maintenance,  with  full 
power  to  sell  or  otherwise  dispose  of  the  same,  in  part  or  in  the  whole  if 
she  should  require  it  or  deem  it  expedient  so  to  do,**  and  then  authorized 
his  executors  to  pay  the  residue  of  his  real  and  personal  estate  to  the 
trustees  of  a  certain  society, — Eeld,  that  the  widow  took  an  estate  for 
life  in  the  real  estate  secondly  devised,  with  a  general  power  of  disposition, 
and  that  upon  her  decease  without  executing  the  power,  said  real  estate 
passed  to  the  second  devisee. 

And  it  seems  that  this  is  so  at  common  law  as  well  as  under  the  Revised 
Statutes. 

Appeal  from  a  judgment  entered  on  a  decision,  after  trial, 
by  the  court,  in  an  action  of  ejectment,  for  premises  in 
Southold,  Suffolk  county. 

The  plaintiffs  claimed  title,  as  heirs-at-law  of  Hannah 
Toungs,  as  devisee  under  the  will  of  her  husband,  Joshua  P. 
Youngs,  deceased.  The  defendants  claimed  under  the  same 
will  as  the  executors  tliereof.  The  will  was  given  in  evidence 
upon  the  trial,  and  was  as  follows,  viz. : 

"  I,  Joshua  Preston  Toungs,  of  Greonport,  in  the  township 
of  Southold  and  State  of  New  York,  being,  by  the  mercy  and 
good  providence  of  Almighty  God,  in  sound  and  disposing 
mind  and  memory,  do  hereby  make  and  declare  this  to  be  my 
last  will  and  testament,  and  revoking  all  other  wills  at  any 
other  former  period  made  by  me.  And,  first,  I  do  hereby 
give  and  devise  unto  my  beloved  wife,  Hannah  Youngs,  all 
my  Northside  lot  and  the  woodland  between  that  and  the 
home  lot,  together  with  a  lot,  eight  rods  wide,  adjoining  Dr. 
Lord's  land  from  the  woods  to  the  road. 

''  The  said  lots  I  give  for  her  sole  and  absolute  use  and  dis 
posal.     Also  I  hereby  bequeath  to  my  said  wife,  Hannah 
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Youngs,  all  other  real  and  personal  estate  and  efiects  that  I 
may  die  possessed  of,  for  her  own  personal  and  independent 
use  and  maintenance,  with  full  power  to  sell  or  otherwise 
dispose  of  the  same  in  part  or  the  whole  if  she  should  require 
it  or  deem  it  expedient  so  to  do,  save  and  except  the  sum  of 
five  hundred  dollare  which  I  shall  entnist  to  her  to  appro- 
priate according  to  verbal  instructions  from  me.  And  on  her 
decease  I  hereby  authorize  my  executors,  hereafter  named,  to 
invest  whatever  residue  there  may  be  of  personal  or  real 
estate  and  effects  in  the  hands  of  the  trustees  of  the  Congre- 
gational Society  of  Greenport  aforesaid,  to  be  by  them  placed 
out  on  good  legal  security,  and  the  interest  to  be  by  them 
appropriated  for  the  support  of  preaching  the  Gospel  in  the 
Congregational  Church  of  Greenport  aforesaid,  so  long  and 
provided  always  that  the  doctrines  there  preached  are  in 
accordance  with  the  Confession  of  Faith  agreed  upon  by  the 
Assembly  of  Divines  at  Westminster,  England,  and  which 
were  approved  by  the  General  Assembly,  Anno  Domini  1647, 
and  ratified  in  1649  and  1690;  and  I  hereby  appoint  Dr. 
Frederick  W.  Lord,  of  Greenport  aforesaid,  and  J.  "Wickham 
Case,  of  the  town  of  Southold,  my  executors  for  carrying  out 
the  provisions  of  the  last  clause  of  my  will,  but  do  hereby 
constitute  and  appoint  my  dear  wife  sole  executrix  during  the 
term  of  her  natural  life. 

"  As  witness  my  hand,  this  twenty-third  day  of  June,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  fifty-seven. 

«  JOSHUA  PKESTON  YOUNGS." 

The  testator  died  in  1862 ;  his  wife  died  in  1868,  without 
having  sold  any  of  the  testator's  real  estate,  except  the  lot 
particularly  described  in  the  first  devise.  The  premises  in 
question  were  included  in  the  second  devise. 

WiUiam  WicJcham^  for  the  appellants. 

«/".  Lawrence  Smith,  for  the  respondents. 

Present — Joseph  F.  Baknamj,  Gilbebt  and  Tappen»  JJ, 
LANsrsTG — ^VoL.  n       35 
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B  V  the  Court — Gilbert,  J.  This  was  an  action  to  recover  the 
possession  of  certain  real  estate  devised  by  the  will  of  Joshua 
Preston  Youngs,  to  his  widow,  Ilannah  Youngs.  The  plain- 
tiffs claimed  as  heii*s-at-law  of  said  Ilannah.  The  sole  ques- 
tion in  the  case  is,  whether  this  devisee  took  an  estate  in  fee, 
or  only  a  life  estate  in  the  locus  t7i  quo.  In  the  first  clause 
the  testator  gives  to  his  said  wife  all  of  two  lots  of  land  par- 
ticularly designated,  and  declares  that  "  the  said  lots  I  give 
for  her  sole  and  absolute  use  and  disposal.''  By  the  second 
clause  he  gives  to  his  said  wife,  "  all  other  real  and  personal 
estate  and  effects,  that  I  may  die  possessed  of,  for  her  own 
personal  and  independent  use  and  maintenance,  with  full 
power  to  sell  or  otherwise  dispose  of  the  same  in  part  or  the 
whole,  if  she  should  require  it  or  deem  it  expedient  so  to  do." 
This  part  of  the  second  clause  is  followed  by  a  direction  that, 
on  her  decease,  "  I  hereby  authorize  my  executors  hereafter 
named  to  invest  whatever  residue  there  may  be  of  pei'sonal 
or  real  estate,  or  effects  in  the  hands  of  the  Congregational 
Society  of  Greenport,  to  be  by  them  placed  out  on  good 
legal  security,  and  the' interest  to  be  by  them  appropriated 
for  the  support  of  preaching  the  Gospel."  He  then  appointed 
two  executors  "  for  caiTying  out  the  provisions  of  the  second 
clause "  of  his  will,  and  appointed  his  wife  sole  executrix 
during  her  natural  life. 

It  is  contended  on  behalf  of  the  plaintiffs,  that  the  gift 
over  is  void  for  the  reason,  that  it  is  repugnant  to  tlie  pre- 
ceding devise  of  the  same  lands  to  the  wife.  There  is  a 
class  of  cases,  whore  a  limitation  over  after  a  preceding  estate 
has  been  held  inoperative  and  void  by  reason  of  the  first 
estate  being  constructively  a  fee.  The  question  in  such  cases 
grows  out  of  the  character  of  the  first  estate,  that  is  whether 
it  is  determinable  or  not.  If  the  first  taker  has  the  aisalute 
right  and  power  to  dispose  of  the  estate ;  that  is,  the  right  and 
power  to  sell  and  convey  it  in  his  lifetime,  and  to  devise  it 
by  will,  it  is  construed  to  be  an  unqualified  gift  to  him,  and 
the  devise  over  will  be  void.  {Atty.-Geu.  v.  HuL  Fitzg.^ 
314;  Jackson  v.   BuU^   10  J.  E.,   19;  Smtus  v.  Jffcibins, 
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15  J.  E.,  169 ;  Scmie  v.  Delancey^  13  J.  R.,  537 ;  Ide  v,  Ide^ 
5  Mass.,  500 ;  UdmsdeU  v.  Bamaddl^  21  Me.,  288.)  But  it 
has  also  been  Iield  that  if  the  power  of  disposal  in  the  first 
taker  is  merely  a  technical  power  of  appointment  and  not  a 
right  tc  dispose  of  the  estate  as  his  own  property,  a  limitation 
over  is  good  as  an  executory  devise,  though  if  such  power  were 
executed  it  would  leave  nothing  to  pass  by  the  devise  over. 
{Trudinson  v.  Dighton^  1  P.  Wras.,  171 ;  Sewed  v.  Birdeye^  17 
Pick.,  339  ;  JRubey  v.  Burnett^  12  Mo.,  1 ;  Eeid  v.  Amgold^ 
10  Ves.,  370.)  And  when  upon  a  proper  construction  of  the 
will  it  appears  that  it  was  the  intention  of  the  testator  to 
qualify  and  restrain  the  first  gift,  the  limitation  over  is  good 
as  an  executory  devise.  {Porter  v.  Bradley y  37  R.,  143; 
UpsioaU  V.  Hall,  1  P.  Wms.,  651 ;  Smith  v.  Bell,  6  Pet., 
68 ;  Norris  v.  Beyea,  3  Ker.,  273 ;  Trustees  v.  Kellogg,  16 
N.  Y.  R.,  93.)  The  circumstance  that  the  first  taker  had  it 
in  his  power  to  dispose  of  the  whole  estate,  and  thus  to  defeat 
the  limitation  over,  was  never  of  itself  conclusive  when  a 
contrary  intention  appeared  from  the  will;  but  now  it  is 
expressly  provided  by  statute  (1  R.  S.,  725,  §  33)  that  an 
expectant  estate  shall  not  be  adjudged  void,  because  it  may 
be  defeated  in  tliat  way.  The  intention  of  the  testator  must, 
in  all  cases,  be  carried  out  if  such  intention  can  be  ascer- 
tained from  the  will,  and  in  no  case  can  the  intention  thus 
ascertained  be  defeated  upon  any  technical  construction  of  the 
language  employed.  We  think  the  testator,  in  this  case,  did 
not  intend  to  give  his  widow  such  an  absolute  power  of  dis- 
position as  brings  the  case  within  the  rule  which  avoids  limi- 
tations over  for  repugnancy.  This  will  appear  pretty  clearly 
by  comparing  the  two  devises.  The  first  is  a  gift  of  a  lot 
"ybr  her  absolute  use  and  disposal^  The  second  is  a  gift 
"  for  her  own  personal  use  and  maintenance,  with  power  to 
sell  if  she  sliould  require  it ;"  that  is,  to  pay  for  her  mainte- 
nance, **<?/•  deem,  it  expedietit  ,'^^  that  is  to  say,  for  the  proper 
management  of  the  estate^  This  is  not  inconsistent  with  a 
devise  to  her  for  life,  and  no  repugnancy  arises  except  npon 
a  construction  of  the  will,  which  makes  this  devise  a  fee  by 
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foroe  of  the  language  employed,  and  without  inquiry  as  to 
the  intention  of  the  testator.  (JDoe  v.  Glover j  1  M.  G.  &  S., 
447.)  In  thifi  case  the  devise  was  ^^  unto  my  son  Mordceai 
Glover  and  his  heirs  and  assigns  forever;  but  in  case  my  said 
eon  shall  happen  to  depart  this  life  without  leaving  any  issue 
of  bis  body  lawfully  begotten,  then  living  or  being  no  such 
issue,  and  he  my  said  son  sJuill  not  Iiave  disposed  and  parted 
with  his  interest  in  the  property,  &c.,  devised,  I  give  and 
devise  the  same  unto  and  to  the  use  of  my  illegitimate  daugh 
tor  Ann  Stevenson,  of,  &e.,  and  of  her  heirs  and  assigns  for 
ever." 

Mordceai  Glover,  the  son,  devised  the  estate  to  his  wife, 
who  was  the  defendant  in  the  action.  Ann  Stevenson,  the 
second  devisee  died  intestate,  and  her  son  and  heir-at-law  was 
the  lessor  of  the  plaintiff.  The  court  held  unanimously  that 
the  gift  over,  was  good  as  an  executory  devise,  that  there  was 
nothing  in  it  tliat  was  repugnant  to  or  inconsistent  with  the 
prior  devise ;  that  the  son  might  have  prevented  the  devise 
over  from  taking  effect  by  disposing  of  the  property  in  his 
lifetime,  but  that  in  the  event  of  his  not  exercising  that 
power,  the  estate  was  given  over,  and  nothing  remained  for 
him  to  part  with  by  his  will.  The  case  is  put  upon  the  inten- 
tion of  the  testator.  To  the  same  effect  are  the  cases  before 
cited,  from  1  P.  Wms.,  6  Peters,  and  N .  Y.  E. 

Such  also  is  the  rule  established  by  the  statutes  of  this 
State,  when  the  first  devisee  takes  an. estate  for  life  only, 
although  such  devisee  is  at  the  same  time  vested  with  a  gene- 
ral and  beneficial  power  to  sell  the  lands  devised.  For  the 
statute  relative  to  powers  has  qualified  the  effect  formerly 
given  to  power  of  disposition  in  cases  like  this  case,  by  mak- 
ing the  estate  thus  created  absolute  only  in  respect  to  the 
rights  of  creditors  and  purchasers,  and  subject  to  the  limita- 
tion over,  in  case  the  power  should  not  be  executed  or  the 
lands  should  not  be  sold  for  the  satisfaction  of  debts.  (1  K. 
S.,  732,  §§  81,  82,  83,  84,  85.)  If,  therefore,  the  devise  in 
the  second  clause  to  the  wife  had  contained  the  words,  *'  dur- 
ing her  life,"  there  can  be  no  doubt  that  by  force  of  this 
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statute  the  limitation  over  would  be  valid.  The  same  result 
will  follow,  if  the  wliole  will  manifests  an  intention  on  the 
part  of  the  testator  to  pass  an  estate  or  interest  less  than  the 
words  import  For  the  statute  which  has  destroyed  the  old 
rule,  making  words  of  limitation  or  restriction  requisite  to 
the  creation  of  a  fee  by  devise,  is  by  its  terms  rendered  inop- 
erative, when  the  intent  to  pass  a  less  estate  or  interest  shall 
appear  by  express  terms,  or  be  necessarily  implied  in  the 
terms  of  the  devise.    (1  R.  S,,  748,  §  1,) 

The  sole  question,  therefore,  upon  the  whole  case  is, 
whether  it  was  the  intention  of  the  testator  to  give  his  widow 
an  estate  for  life,  with  a  general  power  of  disposition  to  be 
exercised  in  her  lifetime,  and  in  case  the  power  should  not 
be  exercised  to  give  the  estate  or  that  part  of  it  which  should 
remain  undisposed  of  to  the  second  devisee  named. 

We  are  of  opinion,  that  such  was  the  intention  of  the  tes- 
tator, and  that  the  limitation  over  is  good  as  an  executory 
devise,  both  at  common  law  and  by  virtue  of  our  own  statute ; 
that  such  was  clearly  the  intention  of  the  testator,  and  that 
it  can  be  defeated  only  by  expunging  the  last  part  of  the 
second  clause  of  the  will.  We  are  not  at  liberty  to  do  this 
upon  the  mere  ground  of  a  repugnancy,  arising  out  of  the 
intention  of  the  testator  to  permit  his  wife  to  use  and  dis- 
pose of  the  estate  for  her  maintenance,  for  upon  the  princi- 
ple laid  down  in  the  cases  last  referred  to,  and  which  is  also 
declared  in  the  eighty-seventh  section  of  the  Statute  of  Pow- 
ers before  cited,  effect  can  be  given  to  this  intention  and  the 
secondary  gift  be  preserved. 

For  these  reasons  the  judgment  appealed  from  must  be 
affirmed  with  costs. 

Judgment  affirmed. 


N 
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Clark  Weib,  Respondent,  v.  John  W.  Hill,  Appellant. 
(Gekbral  Tbbm,  Eighth  Dibtbict,  Febbuabt,  1870.) 

Perfoimance  bj  one  party  of  his  part  of  an  nnwritten  contract^  which  by 
its  terms,  is  not  to  be  performed  by  the  other  party  within  one  year,  wiB 
'  not  take  the  case  out  of  the  statute  of  fhiuds,  so  as  to  sustain  an  action  at 
law  against  the  latter  for  damages  for  non-performance. 

H.  received  a  dollar,  under  agreement  to  inyest  it  in  sheep,  and  doable 
them  eyeiy  four  years,  until  W.  came  of  age,  and  then  to  deliver  them  to 
him,  and  made  the  investment  accordingly. — HMf  that  W.  at  majority 
could  only  recover  the  money  received  by  H.  to  invest  for  his  benefit, 
with  interest 

This  action  was  commenced  in  a  justice's  conrt  in  Alleganj 
county,  on  the  30th  of  May,  1867.  Upon  the  trial  before  the 
jostice  the  defendant  had  jadgment  for  costs.  The  plaintiff 
thereupon  appealed  to  the  County  Court,  where  the  action 
was  again  tried,  and  a  verdict  recovered  by  the  plaintifi*  for 
ninety-six  dollars.  A  motion  was  made  for  a  new  trial  by  the 
defendant,  and  denied,  and  judgment  was  recovered  on  the 
verdict  by  plaintiff.  The  defendant  thereupon  appealed  from 
both  the  order  and  judgment  to  this  conrt. 

JS!  JSI  Harding^  for  the  appellant 

E.  D.  Laveridge^  for  the  respondent 

Present — ^Mabvin,  Babkeb  and  Daniels,  J  J. 

1^^  the  Court — Daniels,  J.  This  was  a  strict  action  at 
law,  brought  for  the  recovery  of  damages  for  the  non-perform- 
ance of  a  contract  made  by  the  defendant  for  the  benefit  of 
the  plaintifi^  and  he  must  recover,  if  he  can  recover  at  all, 
according  to  the  legal,  as  distinguished  from  the  equitable 
principles  of  the  law.  The  contract  which  it  was  allied  the 
defendant  had  made,  and  failed  to  perform,  was  not  in  writ- 
ing.   Neither  was  any  note  or  memorandum  of  it  put  in 
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writing  and  sabscribed  by  the  defendant  who  was  to  be 
charged  by  its  terms.  As  the  plaintiff  stated  it  in  his  com- 
plaint, and  the  evidence  tended  to  establish  it  upon  the  trial, 
it  was  an  agreement  by  which  the  defendant  undertook  to 
rectsive  a  dollar,  left  by  her  mother  with  his  wife  during  tho 
infancy  of  the  plaintiff,  and  invest  the  same  in  sheep,  to  bo 
doubled  every  four  years  during  the  period  of  his  minority, 
and  at  the  expiration  of  that  time,  to  return  the  sheep  to  the 
plaintiff  This  contract  was  plainly  within  the  statute  of 
frauds,  because  it  could  not  be  performed  within  one  year 
from  the  time  when  it  was  made,  and  so  long  as  it  remained 
executory,  it  was  altogether  inoperative  and  void  for  that 
reason. 

The  evidence  given  on  the  part  of  the  plaintiff  tended  to 
show  that  the  defendant  did  receive  and  invest  the  dollar  in 
sheep  for  the  plaintiff,  and  undertook  to  double  them  every 
four  years  while  the  plaintiff  continued  a  minor.  But  it  was 
not  satisfactorily  shown  on  the  part  of  the  plaintiff  that  he 
did  double  the  sheep  every  four  years  or  in  any  four  during  the 
plaintiff's  minority.  And  that  was  one  important  fact  to  be 
proved  by  the  plaintiff  before  ho  could  entitle  himself  to  a 
recovery  in  the  action.  For  being  a  void  contract,  his  right  to 
maintain  an  action  for  the  recovery  of  the  fruits  of  it  de2)endcd 
entirely  upon  his  ability  to  prove  that  it  had  been  executed 
by  the  defendant,  and  in  that  manner  excluded  from  the  opera- 
tion  of  the  statute  of  frauds. 

Upon  this  part  of  the  case  the  plaintiff's  evidence  tended 
to  show  that  the  defendant  bought  sheep  of  Metcalf  fifteen  or 
twenty  years  before  the  trial  in  the  County  Court,  which  was 
had  on  the  18th  of  August,  1868,  for  the  Weir  children  and 
his  own,  and  let  them  out  to  him  at  the  time  he  bought  them. 
But  whether  they  increased  or  not  while  left  in  his  hands  was 
not  stated.  About  twenty  years  before  the  trial  he  desired  tho 
husband  of  Clotilda  Weir  to  take  the  children's  sheep  and  take 
care  of  them,  but  he  declined  to  do  that.  It  appeared  that  a 
controversy  arose  with  the  defendant  conceniing  the  sheep 
claimed  by  Frank  Weir,  a  brother  of  the  plaintiff,  and  during 
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its  adjastment  the  defendant  stated  tliat  he  always  intended 
to  pay  the  children  a  pound  of  wool  a  head ;  that  he  had 
bought  the  sheep ;  had  let  them  out ;  and  they  had  caused  him 
a  great  deal  of  trouble,  and  he  had  always  supposed  he  oould 
compromise  with  them  (the  children)  at  the  age  of  twenty- 
one  years.  The  defendant  also  stated  that  Frank  picked  out 
the  best  of  the  sheep.  When  the  summons  was  served,  the 
officer  testified  that  the  defendant  told  him  that  Mrs.  Phillips 
had  been  in  the  habit  of  leaving  mcmey  with  them  to  buy 
sheep  for  the  children ;  that  plaintiff  wanted  thirty-two  sheep ; 
that  sheep  were  very  high  at  that  time,  and  he  thought  that 
Clark  ought  to  take  up  with  his  dollar  and  a  pound  of  wool 
a  head.  The  defendant  said  he  didn't  think  himself  under 
any  obligation,  but  would  fix  it  up  as  he  had  with  the  others. 
The  other  evidence  relating  to  this  part  of  the  case  consisted 
of  positive  denials  on  the  part  of  the  defendant  that  he  bad 
any  sheep  of  the  plaintiff's,  or  was  under  any  obh'gation  to 
him.  In  the  evidence  referred  to,  which  was  all  that  was 
given  from  which  it  can  be  pretended  that  the  sheep  had 
been  doubled  by  the  defendant,  there  is  none  that  in  any 
manner  tended  to  establish  that  fact  beyond  the  circumstance 
tfiat  he  had  let  the  sheep  out  after  he  bought  them  and  the 
statement  made  bv  the  officer  who  served  the  summons,  and 
both  together  were  not  sufficient  to  prove  that  as  a  fact.  Ho 
did  not  admit  in  what  was  said  by  the  defendant' to  the  offi- 
cer, that  the  plaintiff's  claim  of  thirty-two  head  of  sheep  was 
valid.  Neither  did  he  say  on  how  many  head  of  sheep  he 
thought  the  plaintiff  ought  to  take  up  with  a  pound  of  wool 
on  each.  If  he  had,  there  might  be  some  slight  color  for 
presuming  that  the  sheep  originally  purchased  hjid,  by  doub- 
ling increased  to  that  number.  But  he  not  only  refrained 
from  making  such  a  statement,  but  beyond  that  positively 
denied  that  he  was  under  any  obligation  even  to  do  by  the 
plaintiff  by  way  of  settlement  the  same  as  he  had  previously 
done  by  the  other  children. 

This  evidence  was  altogether  too  loose  and  unsatisfactory, 
to  justifv  the  jury  in  concluding  from  it,  as  they  must  have 
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done  to  amve  at  tlie  verdict  they  rendered,  that  the  sheep 
had  been  doubled  every  four  years  during  the  plaintiff's  minor- 
ity. It  neither  naturally,  nor  logically  warranted  any  such 
inference.  That  might  have  been  the  fact,  but  under  no 
rational  system  of  reasoning  could  it  be  deduced  from  the 
evidence  given  in  the  case.  And  when  that  is  the  quality 
and  character  of  the  evidence  given,  there  is  no  system  of 
legal  presumption  under  which  it  can  be  made  to  justify  the 
conclusion  that  waff  evidently  drawn  from  it  in  this  case  by 
the  jury.    {O'Oara  v.  Eiserdohr^  38  N.  Y.,  296.) 

But  even  if  the  evidence  had  been  such  as  to  have  satis- 
fiwjtorily  shown  that  the  defendant  had  so  far  perfonned  the 
void  agreement  made  by  him,  as  to  have  doubled  the  sheep 
during  the  minority  of  the  plaintiff,  the  statute  would  still 
stand  in  the  way  of  his  recovery.  For  the  stipulation  or 
agreement  to  return  them  to  the  plaintiff,  would  even  then 
remain  executory.  And  while  that  proved  to  be  the  fact, 
the  courts  would  have  no  more  right  to  pronounce  that  to  be 
valid  than  they  would  to  hold  the  entire  contract  binding 
without  performance  in  plain  conflict  with  the  express  terms 
of  the  statute.  A  part  performance  of  a  contract,  void  by 
the  statute  of  frauds,  may  render  it  binding  and  valid,  as  far 
as  that  extends.  But  it  can  have  no  effect  upon  the  remain- 
ing stipulations  still  continuing  executory.  As  to  those,  the 
statute  remains  operative,  declaring  them  to  be  void.  The 
sole  object  of  the  plaintiff's  action,  was  the  recovery  of  dama- 
ges for  the  non-performance  of  the  executory  portion  of  the 
agreement  made.  That,  he  was  bound  to  establish  for  the 
purpose  of  sustaining  the  legal  theory  of  his  case.  And 
when  he  did  so,  the  statute  interposed  against  him,  by  declar- 
ing the  stipulation  he  relied  upon  void,  by  reason  of  the  cir- 
cumstance, that  it  still  remained  executory.  If  the  power 
exists  to  maintain  an  action  for  the  non-performance  of  one 
portion  of  a  contract,  void  by  the  statute  of  frauds,  it  is 
diflScult  to  see  what  can  stand  in  the  way  of  allowing  the  same 
thing  to  be  done  where  an  entire  omission  to  perform  maybe 
shown  by  the  evidence.  And  that  would  be  no  less  than  a  repeal 
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of  the  statate  itself.  If  the  statute  can  be  disregarded  as  to 
any  one  part  of  the  contract  remaining  executory,  the  same 
reason  will  justify  the  courts  in  doing  the  same  thing  by  it 
as  to  the  others,  and  as  to  all  of  them  together.  It  can 
hardly  require  authority  to  show  tlie  impropriety  of  sudi  an 
administration  of  the  law.  In  this  respect  this  case  is  very 
much  like  that  of  Barttett  v.  Wheeler  (44  Barb.,  162),  where 
it  was  held  tliat  an  action  could  not  be  maintained  for  the 
recovery  of  damages  for  the  non-performance  of  a  portion  of 
an  entire  contract  void  by  the  statute  of  frauds,  even  if  other 
and  material  portions  of  the  agreement  had  been  fully  execu- 
ted. Lock/wood  V.  Barnes  (3  Ilill,  128) ;  and  Broadvoell  v. 
Oetmati  (2  Denio,  87),  also  in  principle  maintain  that  con- 
clusion. The  case  of  Dodge  v.  CrandaU  (30  N.  Y.,  294), 
contains  nothing  in  conflict  with  this  theory.  For  there  the 
verbal  agreement  made  for  the  extension  of  the  time  for  the 
payment  of  the  mortgage  debt  was  fully  executed;  and 
that  the  court  held  actually  created  the  extension  as  a  matter 
of  fact.  It  was  no  longer  a  contract  to  extend  the  time  of 
payment,  but  an  agreement  that  through  its  performance  had 
produced  the  extension  stipulated  for.  The  entire  theory  of 
the  plaintiff's  case  shows  that  no  such  result  had  been  pro- 
duced by  the  partial  performance  of  the  agreement  in  con- 
troversy in  this  cause.  The  court  should  have  held  and 
charged  as  it  was  requested  to,  that  the  contract  in  suit  was 
void  under  the  statute  of  frauds,  ancf  that  would  have  reduced 
the  plaintiff's  right  of  recovery  to  the  money  received  by  the 
defendant  to  invest  for  his  benefit,  and  interest  upon  it  to  the 
time  of  the  trial.  The  judgment  and  order  should  be 
reversed  and  a  new  trial  ordered,  with  costs  to  abide  the 
event. 

Barker  and  Marvin,  JJ.,  concurred 

Judgment  reversed. 
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John  Gobs,  Appellant,  v.  Hosaho  N.  Mathxr,  Respondent. 
(General  Term,  Eighth  District,  April,  1870.) 

Jadgment  against  M.  as  maker,  G.  as  first  and  T.  as  second  indoner  «>f  a 
promissoiy  note,  was  enforced  by  execution  sale  of  G.'aland,  at  wbtcli  T. 
was  the  purchaser  for  the  amount  due  upon  the  Judgment,  he  haying 
become  the  assignee  thereof,  and  expenses.  T.  agreed  to  giye  G.  tlire& 
years  to  redeem,  and,  persuading  M.  that  nothing  bad  been  realised 
toward  satisfying  the  Judgment,  agreed  with  him  to  satisfy  it  on  receiT- 
ing  certain  payments,  in  the  aggregate  considerably  leas  than  the  amo«mt 
due  thereon,  and  also  assigned  his  certificate  of  sale  to  G.  on  payment  by 
the  latter  of  a  sum  in  fbll  of,  and  nearly  equal  to,  the  amount  of  his  bid. 
T.  satisfied  the  Judgment  as  against  aU  of  the  defendants  therein  on  pay- 
ment by  M.  as  agreed,  and  when  G.  learned  of  the  transaction  he  sued  T. 
and  recovered  Judgment  for  the  amount  paid  on  assignment  of  the  certifi- 
cate; but  T.  being  deceased,  his  estate  paid  only  part  of  the  Judgment. — 
HMf  that  G.  had  an  election  upon  discovery  of  the  satisfaction  given  to 
M.  either  to  ratify  it  and  claim  to  recover  ih)m  T.  the  amount  which  he 
had  paid  to  the  latter,  or  to  ratify  the  execution  sale,  and  recover  ftom 
M.  as  principal  debtor  upon  the  theoiy  that  he  (G.)  had  paid  the  Judg- 
ment ;  but  that  having  elected  to  pursue  the  former  remedy,  he  could  not 
recover  afterward  fix>m  M.  the  balance  of  his  Judgment  against  T. 

The  defendant,  on  the  18th  of  March,  1861,  made  and 
delivered  his  promissory  note  to  the  plaintiff  for  the  payment 
of  the  sum  of  $335  to  him  or  order.  The  plaintiff  indorsed 
and  transferred  the  note  to  Charles  H.  Thing,  and  he 
indorsed  and  transferred  it  to  James  A.  Story.  When  the 
note  became  due,  Thing  and  the  plaintiff  were  properly 
charged  as  indorsers ;  and  Story  thereupon  brought  an  action 
upon  the  note  against  the  defendant  as  maker  and  Tiling  and 
the  plaintiff  as  indorsers,  and  recorered  judgment  against 
them  for  the  amount  due  upon  the  note.  On  the  ITth  day 
of  May,  1862,  the  sheriff  of  Cattaraugus  coimty,  under  an 
execution  issued  upon  the  judgment,  sold  a  piece  of  land 
belonging  to  the  plaintiff  for  the  sum  of  $410,  which  was  suffix 
cient  to  satisfy  the  judgment,  together  with  the  interest  and 
the  expenses,  and  the  execution  wa»  immediately  thereafter 
returned  satisfied.    The  land  sold  was  bid  in  by  Bela  Norton, 
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who  prior  to  the  sale  had  become  the  asfiignee  of  the  jadgment 
for  the  benefit  of  Thing,  and  by  virtue  of  an  arrangement 
between  him  and  Norton,  and  imder  the  arrangement  Nor- 
ton purchased  the  land  sold  under  the  execution  and  held, 
it  for  the  benefit  of  Thing.  Norton  had  in  fact  no  interest 
in  the  judgment  or  the  sheriff's  certificate  made  and  deliv- 
ered in  pursuance  of  the  sale.  After  the  sale  an  arrange- 
ment was  made  between  the  plaintiff  and  Thing,  that  the 
former  should  have  three  years  to  redeem  his  land  from  the 
sale,  and  subsequent  to  that  time  under  another  arrangement 
made  between  the  plaintiff  and  Thing  he  paid  the  latter  $400 
in  full,  and  took  an  assignment  of  the  sheriff's  certificate  to 
one  Melrose  for  his  own  use  and  benefit. 

After  the  sheriff's  sale  of  the  plaintiff's  land,  and  before 
the  payment  of  tluB  $400  by  him  to  Thing,  an  agreement 
was  made  between  the  defendant  and  Thing,  by  wliich  Thing 
received  a  note  made  by  G.  H.  Warner  for  $102,  and  a  note 
made  by  L.  I.  Moore  for  fifty  dollars,  and  agreed  to  release  the 
defendant  from  said  judgment,  if  such  notes  were  paid  at 
maturity.  And  he  was  also  paid  the  additional  sum  of 
thirty-seven  dollars.  The  agreement  was  made  on  the  tenth 
of  September,  1862,  and  the  two  notes  matured  between 
that  time  and  the  24th  of  January,  1863.  Those  notes  were 
paid  at  the  times  they  respectively  matured,  and  within  four 
months  after  the  first  of  September,  1862,  the  defendant 
paid  Thing  the  thirty-seven  dollars.  And  on  the  8th  of 
August,  1863,  Norton,  the  assignee  of  the  judgment,  at  the 
request  of  Thing,  executed  and  delivered  to  the  defendant,  a 
satisfaction  of  said  judgment  as  to  all  the  defendants  therein. 
When  the  defendant  entered  into  the  agreement  made  by 
him  with  Thing,  the  latter  represented  to  him  that  the  plain- 
tiff had  no  interest  in  the  land  sold  under  the  execution,  and 
that  nothing  could  be  secured  from  the  sale  toward  paying 
the  judgment. 

After  the  plaintiff  discovered  the  agreement  which  had 
been  made  between  Thing  and  the  defendant,  and  what  had 
been  done  under  it,  he  brought  an  action  against  Thing  to 
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recover  the  $400  he  .had  paid  him,  and  afterward  recovered  a 
judgment  for  the  same,  and  received  from  Thing's  estate 
upon  the  judgment  so  recovered,  forty-two  per  cent  of  the 
amount.  And  after  that,  he  brought  the  present  action 
against  the  defendant  for  the  .purpose  of  recovering  the 
amount  so  paid  him,  as  the  difference  between  that  and  the 
sum  received  from  the  estate  of  Thing,  The  cause  was  tried 
by  the  court  without  a  jury,  and  judgment  directed  for  the 
defendant.  The  plaintiff  excepted  to  that  conclusion  and 
direction,  and  appealed  from  the  judgment  entered  in  pursu- 
ance of  it. 

S.  JS.  Sprififfy  for  the  appellant. 

D*  S.  JSoUes,  for  the  respondent. 

Present — ^Marvin,  Daniels  and  Talcott,  JJ. 

By  the  Cc»urt — Daniels,  J.  When  the  plaintiff  brought 
his  action  against  Thing  to  recover  back  the  $400  paid  him, 
ho  must  have  done  so  upon  the  legal  theory  that  the  settle- 
ment and  satisfaction  of  the  judgment  by  the  defendant,  who 
was  the  party  primarily  liable  for  its  payment,  had  the  effect 
of  securing  to  him  the  right  to  rescind  and  annul  the  sale  of 
his  land  under  the  execution,  and  entitled  him  to  an  assign- 
ment of  the  certificate  from  Norton,  without  availing  him- 
self of  the  privilege  provided  for  him  by  the  agreement 
extending  his  right  of  redemption.  If  he  was  right  in  assum- 
ing that  to  be  the  relation  existing  between  himself  and 
Thing,  as  this  court  has  decided  he  was,  then  he  at  that  time 
had  the  privilege  of  rescinding  the  sale  made  by  the  sheriff, 
or  if  he  did  not  elect  to  avail  himself  of  that  to  treat  the 
judgment  as  satisfied  by  means  of  it,  and  bring  his  action 
against  the  defendant  as  the  primary  debtor,  for  the  recovery 
of  the  amount  paid  upon  the  debt  by  the  sale.  The  latter 
remedy  depended  upon  the  afiirmance  of  the  sale  itself,  while 
the  former  was  equally  dependent  upon  the  affbmance  of  the 
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settlement  made  between  the  defendant  and  Thing,  and  the 
disaffirmance  of  the  sale  made  nnder  the  execution.  These 
remedies  were  so  inconsistent  that  the  election  of  one  neces- 
sarily involved  the  exchision  of  the  other.  By  proceeding 
against  Thing  for  the  purpose  of  annulling  the  sale,  the  right 
of  the  plaintiff  to  succeed  was  dependent  upon  the  fact  that 
the  judgment  had  been  satisfied  and  discharged  by  the  settle- 
ment and  satisfaction  made  by  the  defendant.  Without  that, 
Thing  was  clearly  entitled  to  retain  the  land  sold  upon  the 
sale  made  under  the  execution,  for  the  plaintiff's  property 
had  become  legally  bound  for  the  payment  of  the  judgment 
It  was  only  by  force  of  that  settlement  and  satisfaction  by 
the  defendant,  as  the  primary  debtor,  tl\at  the  plaintiff  as  a 
party  secondarily  liable,  was  placed  in  a  situation  in  which 
he  could  require  his  land  to  be  discharged  from  the  sale. 
That  circumstance  entitled  him  to  that  relief  in  case  he 
elected  to  avail  himself  of  it.  At  the  time  when  that  privi- 
lege was  secured  to  him  he  was  ignorant  of  it ;  the  settle- 
ment and  satisfaction  having  been  made  without  his  knowl- 
edge. He  accordingly  proceeded  under  the  sale  so  far  as  to 
pay  the  amount  required  by  Thing  to  discharge  his  demands 
as  the  beneficial  purchaser  of  the  property.  When  that  was 
done  the  certificate  of  sale  was  transferred  to  Melrose  for  his 
benefit,  which  in  effect  annulled  the  sale  itself,  and  left  the 
plaintiff  at  liberty  when  he  discovered  that  Thing  had  received 
satisfaction  of  the  judgment  from  the  defendant  either  to  pro- 
ceed against  him  for  reimbursement,  or  against  Thing  for  the 
recovery  of  the  money  paid  upon  the  assignment  of  the  cer- 
tificate. The  plaintiff  elected  to  pursue  the  latter  remedy 
when  the  facts  were  ascertained  by  him.  And  by  means  of 
it  recovered  a  judgment  sufficient  in  amount  to  reimburse 
him  if  the  estate  of  the  defendant  in  the  case  had  proved  to 
be  sufficient  for  its  payment.  That  it  did  not,  was  not  the 
fault  of  the  defendant  in  the  present  case.  After  proceeding 
so  far  upon  the  assumption  that  the  defendant  had  satisfied 
tlie  judgment,  it  is  now  too  late  for  him  to  assent  that  ho 
satisfied  it  himself,  and  has  therefore  the  right  to. recover  the 
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amount  paid,  from  the  defendant  as  tlie  primary  debtor.  The 
plaintiff's  remedy  against  Thing  for  the  recovery  of  the 
money  paid  him  involved  the  necessity  of  totally  disaffirming, 
the  right  of  Thing  to  apply  or  retain  it  as  a  payment.  When 
that  was  done  the  plaintiff  entirely  divested  himself  of  all 
remedy  against  the  defendant.  For  the  remedy  against  the 
latter  was  dependent  npon  the  fact  that  the  plaintiff  had  been 
compelled  to  pay  his  debt.  This  could  not  be  true  atlter  the 
payment  made  had  been  annulled  by  the  act  of  the  plaintiff 
himself,  as  it  was  by  the  recovery  of  his  judgment.  The 
plaintiff  made  his  election  between  two  inconsistent  remedies, 
and  his  failure  to  secure  satisfaction  by  means  of  the  one 
which  he  adopted,  forms  no  legal  reason  for  permitting  him 
to  now  resort  to  the  other.  The  judgment  at  the  circuit  was 
right,  and  it  should  be  affirmed  with  costs. 

Mabvin  and  Talcott,  JJ.,  concurring. 

Judgment  affirmed. 


Sidney  S.  Marsh,  Supervisor,  &c.,  Respondent,  t^.  Thomas 
I.  Chamberlain  and  others,  Executors,  &c..  Appellants. 

(General  Term,  Eighth  District,  February,  1870.) 

The  supervisors  of  Cattaraugus  county  had  power  under  the  act  of  April 
17,  1865  (chap.  479,  p.  860),  to  appoint  three  building  commiaeioners,  to' 
locate  and  erect  county  buildings  at  Little  Valley,  who  should  haye 
authority  to  consider  donations  of  land  and  money  in  determining  the 
location;  by  their  resolution  of  appointment  they  directed  their 
appointees  to  select  and  procure  the  title  to  a  proper  site  for  a  sum  not 
exceeding  one  dollar,  and  to  proceed  to  erect  the  buildings  thereon,  but 
neither  to  obtain  the  title,  nor  take  any  binding  steps  until  security'  should 
be  given  by  bond  of  individuals  and  otherwise,  guaranteeing  payment  for 
erection  of  the  buildings  without  expense  to  the  county. — Beldf  that  the 
power  to  accept  donations  of  money  was  vested  in  the  supervisors,  by 
whom  provision  for  supplying  the  means  to  erect  the  buildings  had 
to  be  made,  and  not  in  the  building  conmiissioners,  and  that  a  bond  given 
08  security  for  payment  of  donations,  under  the  resolution,  was  within 
the  policy  of  the  law  and  valid. 
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And  the  said  bollding  commissioners  haying  proceeded  according  to  the 
terms  of  the  resolution  to  locate,  erect  and  furnish  the  county  builcUngs, 
hi  part  upon  the  faith  of  a  bond  given  to  secure  payment  of  money 
promised  in  that  respect — Hetd^  that  such  bond  was  founded  upon  suffi- 
cient consideration. 

And  that  one  who  had  at  the  day  of  its  date  and  before  deliveiy  indorsed 
upon  the  same  oyer  his  signature,  "  I  guarantee  payment  of  the  witliin 
bond  "  was  bound  by  the  guarantee,  and  that  this  was  so  irrespcctiyely  of 
the  amendment  of  the  statute  of  ihiuds.  (1803,  chap  404.) 

The  act  of  1808  (chap.  18,  §  1),  authorizing  an  assignment  of  the  bond 
to  the  supervisor  of  Little  Valley. — Eeldf  that  an  assignment  made  to  said 
supervisor  of  the  same  with  the  guarantee,  would  be  presumed  to  ha>'e 
been  made  under  that  act. 

And  any  two  of  the  building  commissioners  being  authorized  to  erect  the 
county  buildings  (1805,  chap.  801,  §  S).—IIeld,  tliat  an  assignment  of  such 
bond  and  guarantee  by  that  number  of  said  commissioners  was  sufficient 
ns  an  act  incidental  to  the  duties  devolved  upon  them. 

Thb  commissioners  appointed  by  the  governor  under  chap- 
ter 479  of  the  Laws  of  1865,  selected  the  village  of  Little 
Valley,  in  the  county  of  Cattaraugus,  as  a  proper  place  for 
the  erection  of  the  county  buildings,  including  a  court-house, 
clerk's  office,  and  other  offices  and  rooms,  and  a  county  jail. 
At  a  meeting  of  the  board  of  supervisors  of  the  county,  held 
on  the  16th  of  November,  1866,  Frank  L.  Stowell,  Lemuel 
S.  Jenks,  and  John  Manley,  were  appointed  commissioners 
to  select  and  determine  upon  a  proper  site  in  that  village, 
not  less  than  five  acres  in  extent,  for  the  erection  of  such 
buildings,  to  procure  the  title  to  such  site  at  an  expense  to 
the  county,  not  exceeding  one  dollar,  and  to  proceed  imme- 
diately with  the  erection  of  such  buildings,  according  to  the 
third  section  of  that  act.  But  before  they  took  the  title  to 
the  land,  or  did  any  other  act  that  should  commit  the  county 
to  the  removal  of  the  county  site,  they  were  required  to 
receive  bonds  from  the  towns  of  Little  Valley  and  Napoli, 
and  individual  bonds,  money  and  materials  of  sufficient 
amount,  not  less  than  $30,000  in  amount  and  value,  to  guar- 
antee tlie  erection  and  completion  of  the  buildings  provided 
for,  and  to  insure  the  county  against  any  and  all  taxation  for 
the  erection  and  completion  of  the  buildings,  or  the  sale 
therefor.    And  tlie  coinmisdoners  were  further  instructed  by 
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the  board  to  accept  bonds  of  individuals,  payable  in  money 
or  materials,  which  might  be  guaranteed  by  responsible  par- 
ties satisfactory  to  them,  or  which  might  be  accepted  by  con- 
tractors, or  to  accept  sums  of  money.  And  it  was  further 
resolved  by  the  board  that  such  bonds,  materials  and  money 
should  be  used  for  the  purpose  of  erecting  such  county  build- 
ings in  the  village  of  Little  Valley,  and  for  no  other  purpose. 
On  the  24th  of  November,  1866,  John  Manley  executed  and 
delivered  his  bond  to  Lyman  Twomley,  who  was  then  super* 
visor  of  the  town  of  Little  Valley,  by  which  he  bound  him- 
self to  pay  to  the  commissioners  or  their  successors  in  office 
the  sum  of  $2,000  on  demand,  for  the  purpose  of  erecting 
the  necessary  county  buildings.  This  bond  on  the  same 
day  was  guaranteed  by  the  testator  by  an  indorsement 
made  thereon,  and  subscribed  by  him  in  tlic  following 
words :  "  I  guarantee  the  payment  of  the  within  bond."  It 
appeared  that  nothing  was  paid  for  the  bond  or  the  guaran- 
tee. And  that  the  commissioners  immediately  qualified  as 
required  by  law  and  the  resolution  appointing  them,  and 
entered  upon  the  duties  of  their  office,  and  erected  the  county 
buildings  at  Little  Valley.  The  bond  and  guarantee  upon  it 
were  assigned  by  two  of  tlie  commissionei*8  to  Lyman 
Twomley,  the  supervisor  of  the  town  of  Little  Valley,  on 
the  20th  day  of  March,  1868.  And  the  plaintiff  in  this 
action  is  his  successor  in  office.  Chapters  479  of  the  Laws  of 
1865,  566  of  the  Laws  of  1867,  and  thirteen  of  the  laws  of 
1868,  were  given  in  evidence  on  the  trial.  The  defendants 
moved  the  court  for  a  nonsuit  on  these  facts.  That  motion 
was  denied,  and  the  defendants  excepted.  The  court  directed 
judgment  for  the  plaintiff,  and  to  that  the  defendants 
excepted.  From  the  judgment  entered  in  accordance  with 
that  decision  the  defendants  appealed. 

Henderson  c&  Wentworthj  for  the  appellants. 

D.  n,  BoUeSy  for  the  respondent. 

Present — ^Barkeb,.  E.  D.  SMrrn  and  Daniels,  JJ. 
Lansing — ^Vol.  IL        37 
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By  the  Court — Daniels,  J.  Under  the  resolution  of  the 
board  of  supervisors  appointing  the  commissioners,  they  were 
in  substance  empowered  and  directed  to  select,  and  acquire 
the  title  to  five  acres  of  land  in  the  village  of  Little  Valley, 
as  a  site  for  the  county  buildings,  and  to  proceed  and  erect 
such  buildings  upon  it,  only  in  case  that  could  be  accom- 
plished by  the  voluntary  contributions  of  individuals,  and  of 
the  two  towns  mentioned  in  the  resolution.  It  seems  to  have 
been  contemplated  that  the  land  could  be  secured  and  the 
buildings  erected  upon  it  without  subjecting  the  county  to 
the  burden  of  bearing  any  portion  of  the  expenses ;  and  the 
commissioners  were  appointed  to  accomplish  that  end  in  that 
manner,  and  not  otherwise.  If  that  could  not  be  done  then 
the  new  county  buildings  were  not  to  be  erected  by  them. 
If  it  could,  then  they  were  to  secure  the  performance  of  the 
work.  There  was  clearly  no  provision  of  any  statute,  nor 
any  principle  of  the  common  law,  which  either  expressly  or 
impliedly  forbid  the  county  authorities  from  adopting  that 
course  for  the  acquisition  of  the  necessary  ground,  and  the 
erection  of  the  county  buildings  upon  it.  If  the  board  had 
reason  for  concluding  that  they  could  safely  rely  upon  the 
generosity  of  the  two  towns,  and  of  individual  citizens  who 
felt  interested  in  and  desired  the  success  of  the  enterprise,  for 
the  donation  of  the  land  and  the  contribution  of  the  materials 
and  money  which  would  be  required  to  put  up  and  complete 
the  buildings,  neither  the  law  nor  public  policy  prevented 
it  from  doing  so.  On  the  contrary,  it  was  a  discreet  and 
judicious  exercise  of  the  authority  whicli  had  been  conferred 
upon  it,  for  the  purpose  of  securing  the  erection  of  the  new 
county  buildings.  And  it  was  in  conformity  with  the  spirit 
of  the  act  under  which  they  proceeded,  which  directed  the 
commissioners,  who  were  to  be  appointed  by  the  governor, 
to  designate  the  place  to  which  the  county  buildings  might 
be  removed,  to  take  into  consideration,  for  the  purpose  of 
aflfecting  or  influencing  their  conclusion  on  that  subject, 
Any  donations  of  land  for  a  county  site,  or  money  to  defray 
the  expenses  of  building  the  county  buildings.  (Laws  of  1865, 
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864,  §  13.)  As  the  commissioners  who  were  to  consider  those 
donations  for  that  purpose  had  no  authority  to  accept  them, 
and  no  such  authority  was  placed  anywhere  by  the  act,  it 
must  have  been  intended  that  they  were  to  consider  the  dona 
tions,  which  might  be  simply  offered,  for  those  purposes,  and 
that  they  could  afterward  be  accepted  and  received  by  the 
authorities  of  the  county,  in  case  the  change  determined 
upon  should  be  actually  made.  It  must  have  been  donations 
of  land  and  money  proposed,  that  these  commifisioners  were 
thus  empowered  to  consider  in  their  designation  of  the  county 
site,  as  distinguished  from  donations  actually  made.  And 
they  were  evidently  only  authorized  to  consider  them,  because 
tliey  might  afterward  be  reasonably  expected  to  be  available 
for  the  location  and  erection  of  the  county  buildings.  And 
that  constructively  empowered,  the  board  of  supervisors, 
when  it  afterward  came  to  provide  measures  for  the  erection 
of  the  county  buildings,  to  take  the  course  which  it  did  for 
the  purpose  of  securing  the  donations  proposed  to  be 
made.  If  those  afterward  offered  were  not  within  the 
expressed  design  and  object  of  the  act,  they  were  evidently 
so  clearly  within  its  policy  as  to  prevent  contracts  made 
concerning  them  from  being  declared  unlawful  as  opposed 
to  public  policy.  For  they  contributed  to  the  accom- 
plishment of  the  results,  which  the  act  contemplated  might 
be  partially  or  wholly  secured  by  private  donations  and 
benefactions.  And  as  no  particular  mode  was  provided 
by  the  law,  through  which  that  might  be  done,  the  board 
were  necessarily  left  at  liberty  to  adopt  any  course  adapted 
to  that  end,  which  expediency  and  convenience  might  sug- 
gest. And  no  objection  in  either  respect  can  well  be  urged 
against  that  which  was  provided  by  the  resolution.  If  there 
were  any,  it  was  removed  by  the  act  of  1867,  which  declared 
the  bonds  and  obligations  taken  by  the  commissioners,  acting 
under  the  resolution  of  the  board,  to  be  valid  and  binding, 
and  provided  for  their  collection  by  them.  (Laws  of  1867, 
1525,  §  6.) 
"When  the  bond  of  Manley,  with  the  testator's  guarantee, 
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was  taken  by  the  commissioners,  it  was  in  no  sense  whatever 
an  unlawful  contract,  but  one  which  was  binding  upon  the 
parties,  if  founded  upon  a  sufficient  consideration.  The 
board  itself  declared  that  the  money  which  the  obligor  bound 
himself  to  pay,  was  to  be  paid  for  the  purpose  of  erecting 
the  necessary  county  buildings,  and  to  that  extent  it  must 
have  directly  operated  as  an  inducement  to  the  commissioners 
to  undertake  and  proceed  with  the  work.  Tliat  they  were 
authorized  by  the  resolution  to  do,  upon  precisely  such  obli- 
gations. And  as  this  was  given  just  nine  days  after  the 
resolution  was  adopted,  it  may  reasonably  be  supposed  that 
it  was  done  in  view  of  the  terms  used  in  that  resolution. 
The  commissioners  were  only  authorized  to  accept  the  land, 
and  proceed  with  the  erection  of  tlie  building  after  tliey  had 
received  town  and  individual  bonds,  money,  and  materials, 
amounting  to  not  less  than  $30,000.  And  it  was  not  shown 
that  they  did  proceed,  before  they  had  in  that  manner 
received  that  sum.  But  as  they  afterward  erected  and 
finished  the  buildings  provided  for,  and  had  no  other  means 
for  doing  it  than  those  they  were  authorized  to  receive  under 
the  resolution  appointing  them,  they  must  have  done  so 
upon  the  faith  and  expectation  that  the  promised  contribu- 
tions toward  the  work,  would  be  provided  according  to  the 
terms  of  the  obligations  given  to  them  for  that  purpose. 
And  if  they  did,  that  supplied  a  sufficient  consideration  for 
the  obligations  entered  into,  and  delivered  to  them,  for  the 
purpose  of  inducing  them  to  receive  the  title  to  the  land,  and 
erect  the  county  buildings  upon  it.  {JSames  v.  PerinCy  3 
Keman,  18,  24,  28.) 

The  guarantee  made  by  the  testator  was  indorsed  and 
executed  upon  the  bond  on  the  same  day  that  the  latter  wf« 
made,  and  before  it  was  delivered  to  the  commissioners  who 
were  the  obligees  named  in  it.  The  bond  had  not  therefore, 
at  that  time,  become  binding  as  a  legal  obligation  upon  the 
obligor,  and  no  additional  consideration  was  required  for  the 
purpose  of  rendering  the  guarantee  legal  and  binding  beyond 
that  upon  which  the  bond  depended  and  was  expressed  on 
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its  face.  The  consideration  snstainlng  the  principal  obligation 
was  sufficient,  under  those  circumstances,  for  that  of  the 
collateral  agreement  made  by  the  testator.  They  were  both 
made  for  the  same  purpose,  and  that  was  to  induce  the  com- 
missioners to  acquire  the  title  to  the  land  selected  for  the  site 
of  the  county  buildings,  and  to  erect  those  buildings  upon  it. 
That  sufficiently  appears  from  the  face  of  the  bond ;  and  as 
the  guarantee,  for  the  purpose  of  ascertaining  its  considera- 
tion, should  be  construed  together  with  the  bond  with  which 
it  was  given,  that  also  discloses  a  legal  consideration  for  the 
guarantee.  For  this  purpose,  as  they  were  both  practically 
made  at  the  same  time,  they  are  required  to  be  construed 
together ;  and  as  thus  construed,  if  a  sufficient  consideration 
appears  from  the  face  of  the  principal  obligation  to  render  it 
valid  and  binding,  that  will  also  impart  legal  validity  to  the 
collateral  undertaking  accompanying  it.  ( Union  Bank  v. 
lixecutors  of  Coster^  3  Com.,  203, 209-10 ;  Church  v.  Brown^ 
21  N.  Y.,  315 ;  Bainbridge  v.  Wade^  1  Eng.  Law  &  Eq., 
236 ;  Bailey  v.  Freeman^  11  John.,  221,  223.)  In  cases  of 
that  description  the  guarantee  does  express  a  sufficient  con- 
sideration, though  none  be  actually  stated  by  the  terms  in 
which  it  alone  may  have  been  made.  For  that  purpose  it  is 
to  be  construed  as  incorporating  within  itself  the  agreement 
or  instrument  to  which  it  may  be  collateral.  And  as  so  con- 
strued, the  guarantee  in  the  present  case  appeared  by  its 
terms  to  express  a  sufficient  consideration  to  render  it  bind- 
ing upon  the  testator.  That  is  all  that  is  required  to  consti- 
tute a  compliance  with  the  statute  of  frauds,  even  though,  as 
amended  by  chapter  464  of  tlie  Laws  of  1863,  it  should  still 
be  construed  as  rendering  it  necessary  that  the  collateral 
undertaking  should  express  the  consideration  on  which  it  was 
given. 

The  act  of  1868  provided  for  the  assignment  of  a  certain 
amount  of  the  bonds  and  obligations  held  by  the  commis- 
sioners to  the  supervisor  of  the  town  of  Little  Valley.  (Laws 
of  1868,  12,  §  1.)  And  the  assignment  to  him  of  the  bond 
and  guarantee  in  suit  may  be  properly  inferred  to  have  been 
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made  under  that  authority.  It  was  not  invalid  because  it 
was  executed  by  but  two  of  the  commissioners.  For  any  two 
of  them  were  authorized  by  the  statute  to  erect  and  put  up 
tlie  county  buildings.  (Laws  of  1865,  861,  §  3.)  And  this 
was  an  act  incidental  to  the  discharge  of  the  duties  connected 
with  the  promotion  of  that  enterprise.  They  could  only  do 
that  by  securing  the  means  required  for  that  object,  and  the 
assignment  made  contributed  to  tlie  production  of  those 
means.  It  was  necessarily  connected  with  the  other  duties 
the  assignors,  as  commissioners,  were  required,  and,  which  any 
two  of  their  number,  were  authorized  to  perform.  The  judg- 
ment recovered  by  the  plain ti£f  was  right,  and  it  should  be 
affirmed  with  costs. 

Baje&keb  and  £.  Dabwin  SMrrH,  JJ.,  concurring. 

Judgment  affirmed. 


Thb  People  ex  rel.  The  Ddkkibk  and  Fbbdoioa  Ratt.boad 
CoMPAinr  V.  JouK  I.  Cassitt  and  others,  Assessors  of  the 
Town  of  Dunkirk. 

(Gbnbral  Tbbm,  EiGHTn  DiaTBicT,  Fbbbuart,  1870.) 

A  horse  railway,  constructed  along  and  upon  the  grade  of  a  highway,  hj 
laying  rails  of  the  ordinary  dimensions  upon  pine  stringers,  fastened 
together  with  similar  ties,  together  with  the  right  (acquired  partly  hy 
grant  (h>m  ai^oining  owugtb,  and  partly  by  proceedings  under  the  generd 
raikoad  law),  qualified  by  the  public  easement,  to  maintaiii  and  openi» 
the  road  thereon,  owned  by  a  company  chartered  for  fif^  years,  Is 
assessable  as  real  estate. 

This  cause  was  brought  before  this  court  by  virtue  of  a  com* 
mon  law  certiorari,  issued  to  the  assessors  of  the  town  c^ 
Dunkirk.  It  appeared  from  the  return  made  to  the  writ^  that 
the  relator  was  a  railroad  corporation,  organized  under  and  in 
pursuance  of  chapter  365  of  the  Laws  of  1864,  as  am^ided 
by  diapter  34  of  the  Laws  of  1866,  for  the  purpose  of  oon- 
Btructiug  and  operating  a  horse  railroad 'through  and  npon 
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certain  streets  and  highways  of  the  village  and  town  of 
Dunkirk,  and  of  the  to\m  of  Pomfret  and  village  of  Fredonia, 
from  the  depot  of  the  Erie  Railway  Company,  in  the  village 
of  Dunkirk,  to  a  point  at  or  near  the  Johnson  House,  in  the 
village  of  Fredonia.  That  the  company  completed  its  organi- 
:zation,  and  filed  its  articles  of  association  in  the  office  of  the 
secretary  of  State,  in  the  month  of  December,  1865,  and  it 
afterward  constructed  its  railroad  track  through  and  upon 
certain  streets  and  highways  mentioned  and  described  in  th6 
return,  between  the  points  before  mentioned.  For  the  dis- 
tance of  about  two  miles  and  a  half  this  road  was  constructed 
in  the  bounds  of  the  village  and  town  of  Dunkirk.  The  rail- 
rQad  was  constructed  on  the  grade  of  the  streets  and  highways 
used  for  that  purpose,  in  a  good,  substantial  manner,  with  pine 
ties  and  stringers,  with  wrought  iron  rails  one  inch  in  thick- 
ness by  two  and  a  half  inches  in  width.  The  tracks  of  the 
railroad  were  located  wholly  within  public  streets  and  high- 
ways, and  not  less  than  six  feet  from  the  center  thereof.  The 
relator  never  had  the  exclusive  use  of  the  part  of  the  streets 
and  highways  in  and  on  which  the  tracks  of  the  railroad  were 
laid ;  but  such  parts  had  been  used,  occupied  and  traveled  by 
the  public  in  common  with  the  relator,  except  when  the  cars 
ran  on  the  tracks,  and  then  precedence  was  claimed  and  exer- 
cised by  the  relator.  The  respondents  assessed  the  i*elator 
on  account  of  this  railroad,  as  the  owner  of  real  estate  in  the 
town  of  Dunkirk,  and  liable  to  taxation  for  the  same.  The 
relator  appeared  before  the  respondents  and  objected  to  the 
assessment  as  illegal,  but  the  objection  was  overruled,  and 
the  assessment  confirmed.  The  relator  thereupon  sned  out 
the  present  writ  for  the  purpose  of  reviewing  the  action  and 
decision  of  the  respondents. 

William  A.  £ardeny  for  relator. 

jF.  S.  Edwardsy  for  respondents; 

Present — ^Mabvin^  £.  D.  SMirn  and  DanielSi  JJ. 
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By  tlie  Court — ^Daniels,  J.  Before  the  railroad  was  con- 
Btructed  upon  the  streets  and  highways  over  which  it  passes, 
the  relator,  by  voluntary  graats  from  the  owners  of  the  fee  in 
the  soil,  acquired  the  right  of  way  for  it,  for  the  purpose  of 
building,  laying  down,  constructing  and  operating  its  rail- 
road. These  were  the  terms  used  in  the  grants  for  the  pur- 
pose of  designating  and  describing  the  interest  which  the 
relator  acquired  in  the  land  required  to  be  appropriated  to 
the  use  of  the  railroad.  And  they  were  taken  from  all  the 
adjacent  land  owners,  whose  lands  were  bounded  by  the 
streets  and  highways  made  use  of,  with  one  single  exception, 
and  in  tliat,  the  interest  required  by  the  relator  in  the  land 
was  taken  under  the  proceedings  provided  for  by  tlie  general 
railroad  law,  which  in  that  and  other  respects,  was  rendered 
applicable  to  this  corporation.  The  relator  was  authorized 
and  empowered  to  construct  and  maintain  a  railroad  through 
the  streets  and  higliways  made  use  of,  for  a  period  not  exceed- 
ing fifty  years.  (Laws  of  1864,  626,  §  4.)  And  the  interest, 
acquired  by  means  of  the  grants  and  proceedings  taken,  were 
therefore  commensurate  with  the  extent  and  duration  of  that 
privilege.  This  interest,  although  an  easement,  qualified  by, 
and  to  some  extent  subject  to,  the  more  general  one  existing 
in  favor  of  the  public  over  the  same  streets  and  highways, 
was  still  an  interest  as  well  as  an  important  one  in  the  land 
itself,  beyond  that  previously  secured  to  the  public.  (  TTiZ- 
Iia77i8  V.  iV^.  Y.  Central  E.  H.  Co.,  16  N.  T.,  97 ;  Mohan  v. 
Saniey  24  id.,  658,  661 ;  Craig  v.  Rochester  City  and  B,  R. 
R.  Co.y  39  N.  T.,  404.)  It  conferred  upon  the  relator  not 
only  the  right  of  passing  over  the  streets  and  highways,  but 
the  additional  right  of  appropriating  so  much  of  them  as 
was  conveniently  required  for  the  purpose,  to  the  permanent 
support  of  the  superstructure  required  for  their  use.  While 
this  did  not  necessarily  exclude  the  traveling  public  from  the 
use  of  that  portion  of  the  streets  and  highways,  it  did  none 
the  less  on  that  account  amount  to  an  actual  appropriation 
of  that  portion  of  them  to  the  relator's  uses.  And  for  any 
tortious  injury  to  the  relator's  superstructure,  an  action  could 
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be  maintained  by  it  against  a  wrong-doer.  The  ties,  stringers 
and  superstructure  constructed  with  them  remained  the  pro- 
perty of  the  relator ;  and  under  the  interest  in  the  land  which 
it  had  acquired,  it  was  entitled  to  claim  that  so  much  of  the 
streets  and  highways  as  was  lawfully  appropriated  by  it  for 
their  construction  into  a  railroad,  should  be  permanently 
devoted  to  their  maintenance  and  support  in  that  respect. 
To  that  extent  the  relator  not  only  acquired  an  interest  in 
the  land  itself,  but  beyond  that,  it  also  acquired  a  qualified 
possession  of  so  much  of  it  as  was  used  in  that  manner  and 
for  that  purpose;  and  it  could  maintain  trespass  for  any 
unlawful  injury  to  its  rights  in  that  respect  {Dorney  v. 
Cashfordy  1  Ld.  Ray.,  266 ;  Harrison  v.  ParJcer^  6  East, 
154 ;  Dyson  v.  CoUicky  5  Bam.  &  Aid.,  600 ;  7  Eng.  C.  L., 
203.)  Its  interest  constituted  title  to  lands  to  such  an  extent 
that  a  Justice's  Court  would  have  no  jurisdiction  over  it  in 
actions  drawing  in  questibn  the  validity  of  its  rights.  {Striker 
v.  Motty  6  Wend.,  465;  Saunders  v.  Wilson^  15  id.,  338; 
JSandall  v.  OrandaUj  6  Hill,  342.)  And  it  could  only  be 
acquired  by  grant,  or  proceedings  equivalent  to  a  grant  in 
their  effect  upon  the  title.  (3  Kent,  7th  ed.,  528-9.)  This 
interest  certainly  was  not  personal  estate,  and  if  it  was  not, 
it  was  as  clearly  a  portion  of  the  realty.  And  when  the  rela- 
tor's superstructure  was  annexed  and  affixed  to  it,  that  was 
rendered  by  the  attachment  a  portion  of  the  same  quality  of 
property.  By  the  grants  delivered  to  the  relator  and  the 
proceeding  taken  by  it,  the  right  was  secured  in  the  soil,  of 
permanently  constructing  and  maintaining  a  railroad  upon  it. 
This  was  an  interest  of  a  fixed,  definite  and  permanent  char- 
acter in  the  land,  and  the  superstructure  was  constructed 
upon  it  in  such  a  manner  as  to  render  that  an  addition  to 
that  interest,  and  to  appropriate  both,  to  a  useful  and  profita- 
ble employment. 

If  the  interest  acquired  had  formed  no  part  of  the  streets 
and  highways  of  the  town,  but  had  been  solely  confined  to 
private  property,  the  relator  would  not  have  claimed  that  the 
superstructure  afterward  placed  upon  that  was  not  to  bo 
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deemed  real  estate.  And  yet,  the  difference  between  sucli  a 
case  and  the  present  one,  is  simply  one  of  degree.  In  eadi 
ease  the  superstmcture  is  affixed  to  an  interest  acquired  for 
that  purpose  in  the  land,  and  designed  to  be  permanently 
used  with  it.  Either,  without  the  other,  would  be  useless ; 
but  both  combined  together  constitute  an  entire  and  valuaUe 
property.  In  ordinaiy  cases,  when  the  superstructure  is 
added  to  the  land,  the  annexation  renders  what  previously 
was  personal,  afterward  real  estate,  and  liable  to  be  assessed 
as  such.  Tliis  point  was  fully  discussed  and  definitely  decided 
in  Ahe  case  of  the  People  v.  Fredricks  and  oihers  (48  Barb., 
173,  180,  181) ;  and  in  Mohawh  and  Hud.  JR.  JR.  Co.  r.  Clute 
(4  Paige,  884,  395).  And  no  reason  can  exist  for  denying 
the  same  result  to  the  act  of  attachment  in  the  present 
instance.  Though  the  estate  in  the  relator  may  be  less,  it 
was  still  sufficient  to  form  an  interest  in  the  land,  and  for 
that  reason  to  change  the  diaracter  of  the  property  affixed  to 
it,  for  the  purpose  of  being  advantageously  used  and  enjoyed 
with  it. 

The  statute  defining  the  term  ^^  land,"  for  the  purposes  of 
taxation,  does  not  require  that  the  fee,  or  any  other  particular 
estate,  shall  be  owned  in  it,  in  order  py  render  it  taxable  as 
land.  For  that  purpose  the  term  is  required  to  be  construed 
as  including  not  only  the  land  itself,  but  all  buildings  and 
other  articles  erected  upon  or  affixed  to  the  same,  &c.  And 
that  is  broad  and  comprehensive  enough  to  include  the  rela- 
tor's superstructure,  for  it  was  composed  of  articles  affixed  to 
the  land  itself,  not  for  a  temporary  purpose,  but  for  perma- 
nent use  and  profit.  This  definition  was  declared  to  be  a 
general  one,  and  to  include  the  terms  "  real  estate  "  and  '^real 
property,"  whenever  they  occur  in  the  chapter  relating  to 
the  subject  of  taxation.  (1  B.  8.,  6th  ed.,  905^  §  3.)  The  next 
section  of  the  same  title  providing  that  corporations  shall  not 
bo  taxed  upon  their  capital  as  personal  estate,  for  that  portion 
of  it  that  may  have  been  invested  in  real  estate,  indicates  that 
it  was  not  intended  that  any  particular  estate  should  be 
required  to  constitute  the  term  land.    (1  B.  S.,  Sth  ed.,  906^ 
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§  4.)  For  the  pnrpoBe  of  excluding  tliat  portion  of  the  capi- 
tal from  taxation  as  personal  property,  all  that  was  required 
was  that  it  should  be  invested  in  real  estate.  And  so  much 
of  the  relator's  capital  as  was  paid  for  the  right  to  constmct 
and  maintain  its  railroad  upon  the  streets  and  highways  in 
question,  and  for  the  superstructure  afterward  made  upon 
them,  was  invested  in  real  estate  within  the  terms  used  by 
this  section.  It  could  not,  therefore,  be  lawfully  taxed  as  per- 
sonal estate  under  the  description  given  by  this  section  of 
that  species  of  property.  And  if  not  taxable  as  real  estate 
or  land,  under  the  preceding  section,  it  would  escape  taxation 
altogether. 

A  similar  interest  was  held  to  be  taxable  as  land  under  this 
statute  in  the  case  of  the  Peopl-e  v.  Beardaley  (52  Barb.,  105). 
In  that  case,  the  relator  had  secured  the  privilege  of  con- 
structing a  railway  over  the  Allegany  reservation  of  Indian 
lands.  And  by  the  contract  confemng  it,  there  was  a  special 
restriction  imposed  upon  the  relator  by  which  it  was  provided 
that  it  should  not  vest  the  fee  of  the  land,  as  it  clearly  could 
not  while  it  was  a  portion  of  the  reservation,  in  the  railroad 
company,  nor  the  right  to  occupy  the  same  for  any  purposes 
other  than  what  might  be  necessary  for  the  construction, 
occupancy  and  maintenance  of  the  railroad.  (Id.,  107.)  This 
certainly  was  no  greater  interest  than  the  relator  in  the  pre- 
sent ease  acquired.  And  it  was  held,  as  to  that  interest  in 
that  case,  that  it  could  be  properly  taxed  as  real  estate.  Since 
then,  that  decision  has  been  affirmed  by  the  Court  of  Appeals 
solely  upon  the  ground  that  the  interest  secured  by  the  con- 
tract, and  tlie  superstructure  made  upon  the  land  was  legally 
taxable  as  real  estate  under  the  terms  of  the  statute. 

The  case  of  the  People  v.  The  Bowtd  of  Assessors  of 
Brooklyn  (39  N.  Y.,  81),  contains  nothing  in  conflict  with 
this  conclusion.  For  the  main  pipes  which  were  then  held 
not  to  be  taxable  as  land,  were  neither  erected  upon  nor 
affixed  to  the  land.  And  for  that  reason  they  were  held  to 
be  exempt  from  taxation  as  real  estate.  (Id.,  87.) 

The  assessment  complained  of  as  erroneous  in  the  present 
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case  was  legal  and  proper  within  the  statute  referred  to,  and 
the  proceedings  of  the  respondents  should  therefore  be 
affinned. 

Marvin  and  E.  Daewin  Smith,  JJ.,  concurring. 

Assessment  confirmed. 


Hebman    D.    M.    Miner,  Receiver,  &c.,    Respondent,  v. 

Charles  E.  Judson,  Appellant. 

(Qeneral  Term,  Eighth  District,  April  18, 1870.) 

The  charter  of  a  mutual  insurance  company  provided,  that  upon  aliena- 
tion of  property  insured,  the  policy  should  be  void  and  surrendered  for 
cancellation,  and  the  assured  entitled  upon  the  surrender  and  payment  of 
his  proportion  of  the  losses  incurred  prior  thereto,  to  his  premium  note, 
but  that  the  alienee  might  have  the  policy,  if  aasigned  to  him,  ratified  for 
his  benefit,  on  giving  security  for  the  sum  remaining  unpaid  upon  such 
note,  and  thereupon  should  be  entitled  to  the  privileges,  and  subject  to 
all  the  liabiHties  of  the  party  originally  owning  the  policy;  the  defendant 
who  held  a  policy  for  which  he  had  given  his  premium  note  to  be  paid  in 
sums  and  at  times,  as  required  under  the  charter  and  by-laws  of  the 
company,  by  the  directors,  conveyed  the  insured  property,  and  with  the 
company's  assent  assigned  the  policy  to  his  grantee,  and  it  was  then  by 
like  assent  reassigned  to  the  defendant  as  collateral  security  for  a  debt 
due  him  from  the  grantee,  who  had  also  given  a  note  in  like  terms  with 
that  of  tlie  defendant  to  the  company ;  the  company  also  retained  the 
defendant's  note  and  the  latter  paid  assessments  upon  it  for  losses,  hap- 
pening after  the  assignments  of  the  policy.  In  an  action  by  a  receiver 
of  the  company  against  the  defendant  on  his  note. — Reldyihuithe  defend- 
ant was  not  liable  thereon,  and  the  plaintiff  could  not  recover. 

The  plaintiff  brought  this  action  as  the  receiver  of  the 
Jamestown  Farmers'  Insurance  Company,  upon  a  premium 
note  made  and  delivered  by  the  defendant  to  that  company 
on  the  20th  day  of  August,  1853.  The  note  was  made  and 
delivered  in  consideration  of  a  policy  of  insurance,  issued 
by  the  company  to  the  defendant,  upon  a  printing  press, 
type,  furniture,  stock  and  materials  owned  by  him,  and  situ- 
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ated  in  Bandolph,  in  the  county  of  Cattarangns.  By  this 
policy,  the  company  insured  the  defendant  against  loss  and 
damage  by  fire  upon  such  property,  to  the  amount  of  $750 
for  the  period  of  five  years.  The  business  of  the  company  was 
exclusively  that  of  mutual  insurance,  and  by  the  terms  of 
the  defendant's  note,  he  promised  to  pay  the  company,  or  its 
treasurer,  for  the  time  being,  the  sura  of  $165,  in  such  por« 
tions,  and  at  such  time  or  times,  as  the  directors  of  such 
company  might,  agreeably  to  its  charter  and  by-laws,  require. 
By  the  evidence  given  upon  the  trial,  which  was  had 
before  a  referee,  it  appeared  that  the  defendant  sold  his  prop- 
erty in  Randolph  to  B.  F.  Mon'is,  and  with  the  consent  of 
the  company  assigned  over  the  policy  to  him.  The  assign- 
ment of  the  policy  bore  date  the  8th  day  of  December,  in 
the  year  1853,  and  the  consent  of  the  company  to  the  assign- 
ment bore  date  on  the  12th  of  December,  1853.  The  com- 
pany at  the  same  time  consented  that  Morris  might  assign 
the  policy  to  the  defendant  as  a  collateral  security  for  a  demand 
due  to  him  from  Morris,  and  for  that  purpose  Morris,  at  the 
time  when  the  policy  was  assigned  to  him,  reassigned  it  as 
collateral  security  to  the  defendant.  When  the  policy  was 
assigned  to  Morris,  he  made  and  delivered  his  own  note  to 
the  company  for  the  payment  of  the  premium,  in  the  same 
amount,  and  the  same  form,  as  the  note  previously  given  for 
that  purpose  by  the  defendant.  And  the  company  still 
retained  tlie  possession  of  the  defendant's  note.  This  note 
was  assessed  by  the  directors  of  the  company  for  the  pay- 
ment of  losses  incurred  in  1854  and  1856,  and  the  assess- 
ments made  were  paid  by  the  defendant,  and  subsequent 
payments  were  made  upon  his  note  by  the  defendant,  in 
printing,  amounting  to  the  sum  of  fourteen  dollars.  All  the 
payments  made  upon  it  by  the  defendant,  after  the  assign- 
ments of  the  policy,  amounted  to  thirty-two  dollars  and 
fifteen  cents.  The  losses,  for  the  payment  of  which  the 
assessment  in  controversy  was  made,  accrued  after  the  assign- 
ments of  the  policy,  and  the  making  and  delivery  of  the  new 
note  by  Morris. 
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Sections  3  and  13  of  the  charter  of  the  Jamestown  Far- 
mers' Insurance  Company,  read  respectively  as  follows : 

"Section  3.  All  persons  who  shall  insure  with  the  said 
company,  and  also  their  heirs,  executors,  administrators,  and 
assigns  continuing  to  be  insured  in  said  company,  as  herein- 
after provided,  shall  thereby  become  and  continue  members 
thereof  during  the  period  they  shall  remain  insured  by  said 
company,  and  no  longer." 

*'  Section  13.  When  any  property  insured  by  this  company 
shall  be  alienated  by  sale  or  otherwise,  the  policy  shall  there- 
upon be  void  and  be  surrendered  to  said  company  to  be  can- 
celed ;  and  upon  such  surrender  the  assured  shall  be  entitled 
to  receive  his  deposit  note  upon  the  payment  of  his  propor- 
tion of  the  losses  and  expenses  that  have  occurred  prior  to 
such  surrender ;  but  the  grantee  or  alienee,  having  the  policy 
assigned  to  him,  may  have  the  same  ratified  and  confirmed  to 
him  for  his  own  use  and  benefit,  on  giving  proper  security,  to 
the  satisfaction  of  the  directors,  for  such  portion  of  the 
deposit  or  premium  note  as  sliall  remain  tmpaid,  and  by  such 
ratification  and  confirmation,  the  party  causing  such  security 
to  be  given,  shall  be  entitled  to  all  the  privileges  and  he  sub- 
ject to  all  the  liabilities^  to  which  the  original  party  to  whom 
the  policy  was  given  was  entitled  and  was  subjected  under 
this  charter." 

The  referee  reported  in  favor  of  the  plaintiff,  and  from  the 
judgment  entered  upon  the  report  the  defendant  appealed. 

A,  H.  Judson^  for  the  appellant. 

Stephen  SnoWy  for  the  respondent. 

Present — ^Mabvin,  Taloott  and  Daioels,  JJ. 

By  the  Court — ^Daniels,  J.  The  sole  consideration  for  the 
defendant's  note  to  the  company  was  the  agreement  contained 
in  the  policy,  to  insure  his  property ;  and  when  that  was  ter- 
minated by  a  sale  of  the  subject  of  the  insurance  it  was  con- 
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templated  by  the  charter  that  the  liability  of  the  company 
under  its  agreement  should  cease,  and  that  the  defendant 
should  incur  no  liability  to  contribute  to  the  payment  of 
losses  occurring  aftet  that  time.  By  the  express  provisions 
of  the  charter  he  continued  to  be  a  member  of  the  company 
only  so  long  as  he  continued  to  be  insured  by  it.  And  when 
the  property  owned  by  him  and  insured  by  it,  was  alienated 
by  sale,  it  was  declared  that  the  policy  should  be  void  and  be 
surrendered  to  the  company  to  be  canceled  ;  and  upon  "such 
surrender  he  should  be  entitled  to  receive  his  note  upon  the 
simple  condition  of  paying  his  proportion  of  the  losses  and 
expenses  occurring  prior  to  such  surrender.  These  provi- 
sions clearly  intended  that  both  the  liability  of  the  company 
upon  its  policy  and  the  future  liability  of  the  defendant  upon  his 
note,  should  be  tenninated  by  force  of  the  act  of  selling  the 
subject-matter  of  the  insurance.  If  he  failed  to  surrender 
the  policy  as  he  was  required  to  do  by  tlie  charter  wlien  he 
made  such  sale,  neither  the  liability  of  the  company  nor  his 
own,  could  be  prolonged  by  such  failure ;  for  no  such  conse- 
quence as  a  continuance  of  his  liability  for  future  losses  was 
in  that  event  provided  for  by  the  charter.  The  only  conse- 
quence resulting  from  such  failure  would  be  that  he  could  not 
secure  the  actual  surrender  of  his  note  upon  the  payment  of 
his  proportion  of  prior  losses  and  expenses.  Without  sur- 
rendering it  the  policy  would  become  void  by  reason  of  the 
sale,  and  as  the  policy  formed  the  only  consideration  for  the 
note,  the  liability  of  the  maker  of  it  for  future  losses  would 
necessarily  cease  from  that  time.  {Tuckerman  v.  Bigler,  46 
Barb.,  375.)  That  this  was  the  design  of  the  provisions 
inserted  in  the  charter  upon  the  subject  is  shown  by  the  right 
secured  to  the  alienee.  For,  after  the  purchase  of  the  pro- 
perty insured,  he,  upon  securing  an  assignment  of  the  policy, 
could  have  it  ratified  and  confirmed  to  him  for  his  own 
benefit,  on  giving  proper  security,  to  the  satisfaction  of  the 
directors,  for  the  portion  of  the  premium  note  remain- 
ing unpaid.  And  it  was  provided  in  the  charter,  that 
upon  such  ratification  and  confirmation,  the  alienee  should 
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be  entitled  to  all  the  privileges,  and  be  subject  to  all 
the  liabilities  to  which  the  original  party  to  whom  the 
policy  was  given  was  entitled  and  subjected  under  the 
charter.  These  are  the  only  legal  consequences  resulting 
from  the  revival  of  the  insurance  in  favor  of  the  alienee ; 
and  the  continued  liability  of  the  vendor  is  not  among 
them.  On  the  other  hand,  the  revival  of  his  liability  is 
plainly  inconsistent  with  the  I'esults  declared  and  provided 
for.  Because  the  assignee  and  vendee  is  to  become  subject 
to  all  the  liabilities  of  the  original  party,  upon  the  policy 
being  revived  and  continued  in  his  iavor.  And  that  could 
not  be  true,  if  the  person  originally  insured  still  continued 
liable  upon  his  note.  But  beyond  that,  the  charter  provided 
that  the  vendee  and  assignee  could  have  the  policy  ratified, 
and  confirmed  to  him  for  his  own  use  and  benefit,  not  for  the 
use  or  benefit  of  the  vendor,  and  not  upon  his  deposit  note, 
but  solely  upon  the  assignee  and  vendee  furnishing  the  proper 
security  for  that  purpose.  By  that  moans  the  policy  rendered 
void  by  the  sale  could  be  revived  as  an  insurance  in  favor  of 
the  assignee  and  vendee.  He  was  provided  with  the  means 
of  rendering  it  an  insurance  in  his  own  favor,  for  which  it 
would  have  been  entirely  unreasonable,  as  well  as  unjust,  to 
have  imposed  a  liability  for  the  premium  upon  the  vendor. 
This  view  of  the  charter  is  confirmed  by  the  mode  in 
whicli  the  business  was  actually  transacted.  For  the  note 
taken  by  the  company  from  the  vendee  was  in  form  precisely 
the  same  as  that  taken  when  the  policy  was  issued,  from  the 
defendant.  This  note,  and  the  revival  of  the  policy  by  the 
confirmation  and  ratification  of  the  company  was,  in  legal 
eflTect,  a  new  contract  between  it  and  the  vendee  of  the 
insured  property.  For  it  rendered  the  company  liable  to 
pay  him  for  any  loss  incurred  by  means  of  injuiy  to  the  prop- 
erty by  fire  during  the  future  portion  of  the  term  mentioned 
in  the  policy,  and  bound  him  to  pay  the  entire  consideration 
for  the  insurance.  And  these  new  agreements  were  plainly 
designed  to  supply  the  places  of  those  that  had  been  avoided 
by  the  sale.    The  effect  of  the  sale  of  the  property,   the 
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assignment  of  the  policy^  and  its  revival  as  an  insurance  to 
the  vendee  upon  the  liability  of  the  defendant  on  his  note, 
was  not  changed  by  the  eircumstance  that  he  afterward,  with 
the  assent  of  the  company,  received  an  assignment  of  the 
policy  as  collateral  security  for  a  debt  owing  him  by  the 
assured.  For  it  was  no  part  of  that  transaction,  that  ho 
should  continue  to  be  liable  to  the  company  upon  his  own 
note.  The  charter  required  no  such  continuance  of  his  lia- 
bility, in  order  to  entitle  him  to  hold  the  policy  as  a  mere 
security,  when  it  was  in  fact  an  insurance  upon  the  property 
owned  by  the  assignor.  It  was  only  when  the  assignee  was 
also  the  purchaser  of  the  insured  property,  and  he  desired 
to  secure  the  revival  of  the  policy,  as  an  insurance  for  his 
own  use  and  benefit,  that  the  charter  required  him  to  secure 
the  unpaid  portion  of  the  assignor's  premium  note.  A  sim- 
ple assignee  of  the  policy  as  security,  was  within  neither  the 
language,  nor  the  spirit  of  that  portion  of  the  charter. 

The  judgment  should  be  reversed  and  a  new  trial  ordered, 
witli  costs  to  abide  the  event. 

Mabvin  and  Taloott  JJ.,  concurring.    Judgment  reversed. 


Sahuel  MoGuibe,  Bespondent,  v.  Eufus  Johksoit,  Appel- 
lant, impleaded  with  HAinr ah  L.  Glover. 

(Gekbbal  Tebm,  Sixth  Dibtbict,  Jakuabt,  1870.) 

In  an  action  on  a  promissory  note  against  the  two  joint  makers  thereof,  one 
of  whom  establishes  a  defence  on  the  gromid  of  coyertore,  Judgment  may 
go  against  the  other  defendant 

This  appeal  was  taken  bj  the  defendant,  Johnson,  from  a 
judgment  entered  against  him  on  the  verdict  of  a  jury  in  the 
Oourtland  County  Court  upon  a  retrial  on  appeal.  The  action 
was  upon  a  promissory  note,  running  as  follows,  viz. : 

**  For  value  received  we  jointly  promise  to  pay  John  Glo- 

Lansing — ^VoL.  n.        89 
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ver  or  bearer  forty-four  dollars  and  forty-five  cents  on  or 
before  the  first  day  of  December  next,  with  interest. 
"  Dated  May  1, 1866.  Signed, 

"HANNAH  GLOVER. 
RUFUS  JOHNSON." 

It  appeared  that  the  defendant,  Glover,  was  i^femme  caceri 
when  she  executed  the  note  and  that  her  husband  was  still 
living,  and  the  defendant,  Johnson,  objected  that  there  could 
bo  no  judgment  against  him  on  account  of  the  coverture. 
The  court  overruled  the  objection,  and  the  jury  gave  a  ver- 
dict against  Johnson  for  the  principal  and  interest  of  the 
note  with  costs,  and  he  thereupon  appealed. 

BaUard  <&  Warren^  for  the  respondent. 

I7*a  L.  Little^  for  the  appellant. 

Present — Baloom,  Boabdman,  Paekee  and  Mxtbbay,  J  J. 

By  the  Court — Baloom,  P.  J.  The  note  on  which  the 
action  was  brought  was  joint,  but  not  several.  It  was  signed 
by  two  persons  as  makers,  but  one  of  them  (Mrs.  Glover)  was 
a  married  woman  and  had  a  verdict  in  her  favor  in  the 
County  Court  by  reason  of  her  coverture  and  the  want  of  other 
facts  to  make  her  liable  for  the  payment  of  the  note.  The 
County  Court  held  that  the  plaintiff  could  recover  on  the  note 
against  the  other  maker  (Johnson),  though  Mrs.  Glover  was 
not  liable  on  the  same.  The  question  in  the  case,  therefore, 
IS,  whether  Mrs.  Glover's  defence  of  coverture  destroyed  the 
right  of  action  in  respect  to  the  defendant,  Johnson,  who  was 
only  a  joint  maker  of  the  note  with  her. 

The  general  rule  of  law  before  the  passage  of  the  Code  of 
Procedure  was  that  in  actions  against  several  persons  on  a 
joint  contract,  the  plea  of  one,  if  found  true,  acquitted  all. 
Yet  to  that  there  were  exceptions;  as  where  one  pleaded  the 
insolvent  act,  bankruptcy,  infancy  or  other  defence  merely 
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personal  in  its  nature,  a  recovery  could  be  had  against  the 
other  joint  contractors.  (2  Cow.  Tr.,  2d  ed.,  1012  and  1013 ; 
Hartness  v.  Thompson  and  wife^  5  Johns.,  160 ;  Cruikshcmh 
V.  Gai  dner,  2  Hill,  333 ;  Camp  v.  Gifford  &  Seymov^y  7  id., 
169.) 

It  is  provided  by  section  274  of  the  Code,  that  "judgment 
may  be  given  for  or  against  one  or  more  of  several  plaintiffs, 
and  for  or  against  one  or  more  of  several  defendants.'^  The 
Court  of  Appeals  held  in  JBrumskiU  v.  EagUsum  and  wife 
(1  Keman,  294),  that  the  Code  of  Procedure  has  modified 
the  general  common  law  rule,  that,  in  an  action  upon  an 
alleged  joint  contract,  tlie  plaintiff  must  recover  against  all 
the  defendants  or  be  defeated  in  the  action.  And  iu  that 
case,  the  action  was  against  two  persons  upon  a  note  alleged 
to  have  been  made  by  them  in  1846,  as  copartners  in  their 
firm  name,  and  it  was  proved  that  the  note  was  signed  by 
one  in  the  alleged  firm  name,  and  that  the  other  defendant 
was  then  his  wife ;  and  it  was  held  that  the  plaintiff  could 
recover  against  the  husband  alone.  (See  Marquat  v.  Mar- 
quat  and  vfife,  2  Xeman,  336.) 

Counsel  for  the  defendant,  Johnson,  has  argued  that  the 
promissory  note  of  a  married  woman  is  absolutely  void,  and 
that  no  joint  contract  of  the  defendants  ever  existed  for  the 
payment  of  the  money  mentioned  in  the  note  in  suit,  and  that, 
therefore,  no  recovery  could  be  had  on  the  note  against  John- 
son alone.  I  shall  not  stop  to  inquire  whether  married 
women  may  not  make  valid  promissory  notes  under  our 
statutes ;  for  I  am  of  the  opinion  that  the  defendant,  John- 
son, was  liable  to  pay  the  note  though  it  were  conceded  that 
the  note  was  absolutely  void  as  against  Mrs.  Glover,  by  rea- 
son of  her  coverture.  No  case  has  been  cited,  and  I  confess 
I  have  not  been  able  to  find  one  holding  that  in  an  action 
against  two  persons  on  a  joint  contract  or  joint  promissory 
note,  and  one  pleads  coverture  at  the  time  of  the  execution 
of  the  contract  or  note,  such  defence,  if  proved,  destroys  the 
right  of  action  against  the  other  defendant.  But  it  is  laid 
down  in  Story  on  Promissory  Notes,  that  althongh  a  bill  or 


308  CASES  IN  TIIE  SUPREME  COURT  [Jva^ 

McGoire  t,  Joluisoii. 

note,  to  which  a  married  woman  is  a  partj^  ^  may  sot  be 
binding  perBonallj  upon  the  woman  herself,  either  as  a  drawer 
or  indorser,  or  acceptor ;  yet,  aa  between  the  other  parlies  to 
it,  it  may  be  of  full  force  and  obligation.  Thus,  if  a  l»ll  be 
drawn  or  indorsed  by  a  woman,  nnder  circamstancesof  int^v 
diction,  still,  if  accepted,  it  may  be  binding  between  the 
indorsee,  or  other  holder,  and  the  acceptor.  And  in  like 
manner,  a  promissory  note  drawn  or  indorsed  by  a  woman 
nnder  interdiction,  will  be  binding  between  the  other  par- 
ties thereto.''    (Story  on  Promissory  l^otes,  5th  ed.,  §  91.) 

It  is  clear  that  if  Mrs.  Glover  had  been  an  infant,  femme 
idcy  when  she  signed  the  note,  and  had  defended  the  action, 
on  the  gronnd  that  she  was  not  bound  to  pay  it,  because  she 
was  nnder  tweniy-one  years  of  age  when  she  gare  it,  that 
defence  would  not  have  destroyed  the  right  of  action  agiiinst 
the  defendant  Johnson,  and  the  plaintiifeould  have  recovered 
against  him.  (8ee  5  Wend.,  224,  15th  ed.,  64 ;  Slocum  v. 
Hooker  J 13  Barbour,  636.)  I  am  unable  to  see  any  difference 
in  principle  between  a  defence  by  Mrs.  Glover,  of  coverture 
and  one  by  her  of  infancy,  so  far  as  the  rights  of  her  co^e- 
fendant,  Johnson,  are  concerned.  And  I  am  of  the  opinion, 
that  Johnson  is  liable  upon  the  note  in  this  action,  although 
Mrs.  Glover  is  not,  within  the  princijple  of  the  decision  in 
Brumskill  v.  EagU^um  and  wife  {fvfpni). 

If  these  views  are  correct,  the  judgment  of  the  Oounty 
Oourt  in  the  action,  against  Johnson  alone,  should  be  affirmed 
with  costs. 

Judgment  aflGirmed. 
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EuAfl  J.  OjulKdall,  Plaintiff  in  Error,  t;.  Thb  Psoplb^  &o^ 

BcfendantB  in  Error. 

(GBHEBAL  TbB3C,  &ZTH  DZBTBSDT,  JjLSUABT,  1870.) 

Chapter  8;  of  the  Laws  of  1848,  providmg  for  the  pnnishment  of  sedao- 
tion  trader  promifle  of  marriage,  enacts  that "  no  conviction  shall  be  had 
under  the  proriflions  of  this  act  on  the  testimony  of  the  female  seduced, 
unsupported  by  other  evidence.'*  Where,  on  the  trial  of  an  indictment 
under  this  act,  the  prosecutrix  testifies  to  the  promise,  intercourse,  aad 
#ther  &cts,  essential  to  constitute  the  offence,  and  other  testimony  tend- 
ing to  support  her  upon  such  points  is  given,  whether  or  not  she  is  suffi- 
ciently supported  to  JustiQr  a  conviction  is  a  question  for  the  Jury. 

It  seems  that  if  a  prisoner  has  not,  under  the  act  of  1869  (chap.  678),  offoed 
his  own  testimony  upon  his  trial,  it  is  error  if  the  court,  against  his 
objection,  pe^nit  the  counsel  for  the  prosecution  in  addressing  the  Jury, 
to  comment  on  the  omission  as  a  circumstance  as^ainst  him,  or  a  &ct  to 
be  considered  in  determining  the  esse. 

The  plaintiff  in  error  was  tried  at  the  Chenango  County 
Court  of  Seseiona  in  December,  1869,  <m  an  indictment 
chu-ging  him  with  seduction  under  promise  of  marriage, 
under  ch^.  Ill  of  the  Laws  of  1848.  The  jury  found  him 
guilty  and  the  court  sentenced  him  to  imprisonment  at  hard 
labor  in  the  State  prison  at  Auburn  for  the  term  of  two 
years.  Se  made  a  bill  of  exceptions,  taken  on  his  trial, 
which  formed  a  part  of  the  record  of  his  conviction. 

The  case  was  brought  into  this  court  by  writ  of  error,  but 
no  stay  of  execution  of  the  judgment  was  granted. 

K  H.  Prindle^  for  the  people. 

Ji  S.  Newton^  for  the  plaintiff  in  error. 

Present — Baloom,  Boabdhan,  Paskbb  and  Husbat,  Si. 

By  the  Court — ^Balook,  P.  J.  The  statute  under  which  the 
prisoner  was  indicted,  convicted  and  sentenced,  is  as  follows : 
'^  Any  man  who  shall,  under  promise  of  marriage,  seduce  and 
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have  illicit  connection  with  any  unmarried  female  of  previous 
chaste  character,  shall  be  guilty  of  a  misdemeanor^  and  upon 
conviction,  shall  be  pimished  by  imprisonment  in  a  State 
prison  not  exceeding  five  years,  or  by  imprisonment  in  a 
county  jail  not  exceeding  one  year ;  pi'ovided  that  no  convic- 
tion shall  be  had  under  the  provisions  of  this  act,  on  the  testi- 
mony of  the  female  seduced,  unsupported  by  other  evidence." 
(Chap.  Ill,  Laws  of  1848 ;  Laws  of  that  year,  p.  148.) 

Points  were  made  and  exceptions  were  taken  by  the 
prisoneir's  counsel  as  tlie  evidence  was  given  and  during  the 
charge  of  the  court  to  the  jury,  on  the  ground  that  the  testi- 
mony of  the  prosecutrix,  who  testified  that  she  had  been 
seduced  by  the  prisoner  under  a  promise  of  marriage,  was 
unsupported  by  other  evidence. 

The  facts  that  the  prosecutrix  was  unmarried  and  only 
twenty-two  years  of  age  at  the  time  of  the  trial,  and  that  tlie 
prisoner  visited  her  as  a  lover,  and  said,  in  substance,  that  he 
intended  to  marry  her  in  the  summer  of  1866,  were  proved 
by  other  witnesses.  Other  witnesses  than  the  prosecutrix 
testified  that  she  and  the  prisoner  lived  at  the  same  house  in 
the  summer  of  1867.  One  witness,  who  frequently  saw  them 
together  talking  with  each  other,  testified  that  he  thought 
**  their  attentions  were  different  from  what  those  of  any  com- 
mon hired  man  and  woman  would  be ;"  also,  that  he  thought 
*'  they  acted  as  if  they  were  fond  of  each  other." 

The  prisoner  did  not  visit  the  prosecutrix  in  the  winter  of 
1866  and  1867.  But  when  they  were  living,  as  ^servants,  at 
the  same  house  in  the  spring  of  1867,  they  were  frequently 
seen  talking  to  each  other,  alone,  according  to  the  testimony  of 
two  other  persons  who  were  there ;  and  these  two  witnesses 
testified  to  facts  showing  that  the  prisoner  had  opportunities 
for  being  alone  with  the  prosecutrix  where  he  could  have 
had  sexual  intercourse  with  her  at  the  time  at  which,  as  she 
testified,  he  had  seduced  her. 

The  evidence  shows  that  the  prosecutrix  was  received  in 
such  society  as  there  was  in  the  neighborhood  where  she 
resided,  before  the  fact  became  publicly  known  that  slie  was 
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pregnant  Her  mother  testified  that  she  was  delivered  of  a 
child  at  a  date  corroborative  of  her  testimony.  And  no  per- 
son can  read  all  the  evidence  in  the  case  without  being 
satisfied  that  the  prisoner  was  guilty  of  seducing  the  prosecu- 
trix under  promise  of  marriage. 

The  statute  does  not  define  the  extent  that  the  prosecutrix 
must  be  supported  by  other  evidence  to  warrant  a  conviction 
in  a  case  like  this. 

The  fact  that  the  prosecutrix  went  in  good  society  before 
she  became  pregnant  was  evidence  that  she  was  ^^  of  previous 
chaste  character.''  The  proof  by  a  brother  of  the  prosecutrix 
that  the  prisoner  visited  her  as  a  suitor  in  1866,  and  said  he 
was  the  owner  of  a  farm  in  Pharsalia  and  he  and  the  prose- 
cutrix were  going  there  to  live,  supported  the  prosecutrix  on 
tlie  quQstion  that  the  prisoner  promised  to  marry  her. 

The  evidence  justifies  the  conclusion  that  the  prisoner 
broke  his  engagement  to  marry  the  prosecutrix  in  the  winter 
of  1866  and  1867 ;  and  that  thereafter  he  did  not  intend  to 
marry  her  until  they  lived  at  the  same  house,  as  laborers,  in 
the  spring  of  1867.  But  the  just  inference  from  the  testi- 
mony of  "Walker  and  Thoniton,  is  tliat  the  prisoner  and 
prosecutrix  became  reconciled  as  lovers  during 'that  spring; 
and,  their  evidence  that  the  prosecutrix  and  the  prisoner  then 
lived  in  the  same  house,  and  were  frequently  talking  together 
alone  and  seemed  to  be  fond  of  each  other,  supported  the 
testimony  of  the  prosecutrix  that  the  prisoner  then  renewed 
liis  promise  to  marry  her.  And  I  am  of  the  opinion,  whether 
tlie  testimony  of  the  prosecutrix  was  sufficiently  supported 
by  other  evidence,  to  justify  the  conviction  of  the  prisoner, 
was  a  question  for  the  jury ;  for  she  was  corrobomted  by 
some  evidence  given  by  other  witnesses  upon  the  material 
points  in  the  case. 

I  think  the  true  rule,  in  cases  like  this,  is,  when  there  is 
some  evidence  given  by  other  witnesses,  which  supports  the 
testimony  of  the  prosecutrix,  on  the  material  questions  in 
the  case,  the  jury  must  determine  whether  she  is  sufficiently 
corroborated  to  warrant  a  verdict  of  ^ilty.    And  tliis  con- 
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elusion  18  in  harmony  with  the  decision  in  Kenyon  v.  Ths 
PeopU  (26  K  T.  Eep.,  203). 

During  the  ailment  of  counsel  for  the  people  to  the  jury, 
he  alluded  to  the  fact  that  the  prisoner  had  not  been  sworn  in 
the  case,  and  claimed  that  counsel  for  the  prisoner  oonld  not 
consistently  deny  the  truth  of  the  prosecntrix's  statements  in 
certain  respects ;  when  the  prisoner's  counsel  objected  to  any 
argument  against  the  prisoner,  based  upon  the  fact  lliat  he 
had  not  been  sworti,  and  asked  the  court  to  rule  that  no 
inferences  or  presumptions  could  be  drawn  against  the  pris- 
oner from  the  fact  that  he  had  not  been  sworn,  and  to  require 
the  counsel  not  to  discuss  that  fact  to  the  jury.  The  court 
then  ruled  that  no  inferences  or  presumptions  conld  be  drawn 
against  the  prisoner,  because  he  was  not  sworn  as  a  witness 
in  the  case ;  but  said  that  the  court  could  not  prescribe  iides 
for  the  argument  of  counsel.  The  prisoner's  counsel  excepted 
to  this  last  statement  of  the  court.  The  people's  counsel  (con- 
tinuing his  argument)  then  stated  to  the  jury,  in  substance, 
that  he  supposed  he  must  not  mention  the  fact  tbab^  the  pris- 
oner had  not  been  sworn,  nor  hint  at  it  in  any  manner;  but 
insisted  that  he  had  the  right  to  claim  that  the  evidence  of 
the  prosecutrix  upon  certain  points  was  entirely  uncontra- 
dicted by  any  person.  To  which  argument  the  prisoner's 
counsel  objected  and  excepted.  No  further  allusion  was  made 
by  the  people's  counsel  to  the  fact  that  the  prisoner  had  not 
been  sworn. 

The  court  charged  the  jury  as  requested  by  the  prisoner's 
counsel,  that  the  fact  that  the  prisoner  had  not  made  himself 
a  witness,  could  not  be  used  to  his  pi*ejudice,  nor  could  any 
inference  against  him  be  drawn  therefrom,  nor  create  any  pre- 
sumption against  him. 

The  statute  is  that  the  neglect  or  refusal  of  any  prisoner  to 
testify  on  his  trial  ^^  shall  not  create  any  presumption  against 
him."  (Laws  of  1869,  vol.  3,  p.  1597.)  And  I  am  of  the 
opinion  it  is  the  duty  of  the  court  to  prevent  cotmsel  for  the 
people  commenting  to  the  jury  on  the  feet  that  the  prisoner 
has  not  testified  as  a  witness  in  his  own  behalf.    The  court 
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erred  in  this  ease  by  ruling  that  they  could  not  prescribe  rules 
for  the  argument  of  counsel,  so  &r  as  the  ruling  applied  to 
the  question  whether  the  people's  counsel  could  comment  upon 
the  fact  that  the  prisoner  had  not  been  sworn.  But  the  peo- 
ple's counsel  did  not  thereafter  atgue  that  any  inference  conld 
be  drawn  against  the  prisoner  becanise  he  had  not  been  sworn. 
This  fact,  and  the  ruling  and  charge  of  the  court,  that  no  infer- 
ences or  presumptions  could  be  drawn  against  the  prisoner 
because  he  had  not  been  sworn  as  a  witness  in  the  case,  ren- 
dered the  refusal  of  the  court  to  prevent  tlie  people's  counsel 
commentipg  on  the  prisoner's  omission  to  testify  in  his  own 
behalf  harmless.  The  error  of  the  conrt  was  like  a  decision 
to  admit  improper  evidence  when  no  evidence  is  given  under 
the  decision.  But  I  think,  if  the  people's  counsel  had  argued 
to  the  jury,  after  the  court  reftised  to  prevent  him,  that  the 
fact  that  the  prisoner  had  not  been  a  witness  for  himself  was 
a  circumstance  against  him  or  a  fact  that  they  should  consider 
in  determining  the  case,  the  reftisal  of  the  court  to  stop  that 
line  of  argument  would*  have  entitled  the  prisoner  to  a  new 
trial.  But  it  is  unnecessary  to  decide  this  question  in  this 
ease. 

It  is  unnecessary  to  notice  the  numerous  requests  of  the 
prisoner's  counsel  respecting  the  charge  of  the  court  to  the 
jury,  or  the  many  exceptions  to  parts  of  the  charge,  or  to 
refusals  to  charge  the  jury ;  for  no  eiTor  was  committed,  to 
the  prejudice  of  the  prisoner,  by  the  refusals  to  charge  the 
jury,  or  in  the  charge  made,  when  the  whole  charge  is  con- 
sidered together. 

I  am  of  the  opinion,  if  the  court  had  read  the  statute  U 
the  jury  under  which  the  indictment  was  found,  and  haA 
then  said  to  them  that  they  had  no  right  to  convict  the  pris- 
oner on  the  testimony  of  the  prosecutrix,  unsupported  by 
other  evidence,  and  that  it  was  their  province  to  determine 
whether  she  had  been  sufficiently  supported  by  other  evi- 
dence to  justify  them  in  finding  the  prisoner  guilty,  the 
charge  would  have  been  all  that  was  required  by  the  case 

Lansing — ^Vou  EL        40 
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upon  the  evidence.  The  charge  was  as  favorable  to  the  pris- 
oner as  the  one  I  have  said  would  have  been  sufficient 

In  regard  to  the  whole  case,  I  will  say  we  think  no  error 
was  committed  on  the  trial  which  would  justify  this  court  in 
reversing  the  judgment  of  the  Court  of  Sessions.  And  our 
conclusion  is,  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


John  Hodge,  Respondent,  v.  Geobqe  Adee  and  James 

Sicrrn,  Appellants. 

(Qenebal  Tebm,  Seeth  District,  jAiniAET,  1870.) 

Possession  of  a  chattel  for  an  indefinite  time,  with  an  agreement  to  pay  foi 
its  use,  and  an  understanding  with  the  owner  that  the  holder  may  pnr 
chase  at  any  time,  does  not  constitute  a  leviable  interest  therein. 

But  where  a  chattel  was  so  held,  and  a  levy  made  thereon,  and  a  sale  of 
the  chattel  under  execution  against  the  proper^  of  the  holder,  who  inter- 

$  mediate  the  levy  and  sale  purchased  the  chattel,— iiMti,  that  the  levy  held 
good,  notwithstanding  a  renewal,  in  due  time,  of  the  execution  prior  to 
an  adjourned  day  of  sale  (the  notice  haying  been  originally  for  a  time  not 
within  sixty  days  ttom  the  date  of  the  execution),  and  although,  pre- 
yiously  to  the  execution  sale,  there  had  been  a  resale  to  the  original 
owner,  who  knew  of  the  levy. 

Where  the  possession  and  withholding  of  personal  pr(^>crty,  obtained 
through  an  execution  sale  thereof,  constituted  the  unlawful  taking  and 
conversion  in  an  action  therefor,  and  the  summons  was  delivered  for  ser 
vice  by  a  Justice  of  the  peace  to  a  person  duly  deputized  by  him,  though 
not  a  regular  constable,  before  the  sale,  and  was  served  on  the  defendants 
immediately  after,— iZ2^,  that  the  action  was  commenced  before  the  cause 
of  action  accrued,  and  that  it  could  not  be  sustained. 

This  action  was  brought  before  a  justice  of  the  peace  upon 
a  complaint  for  wrongfully  taking  and  converting  a  cow, 
valued  at  sixty  dollars.  The  defendants  pleaded  a  sale  by  the 
defendant,  Smith,  as  constable,  under  execution  against  one 
Tupper,  upon  a  judgment  of  a  justice  of  the  peace  at  Delhi, 
in  Delaware  county,  rendered  on  or  about  August  27,  1864. 

The  summons  in  this  action  was  issued  September  23, 1867, 
and  judgment  recovered  in  favor  of  the  plaintiff,  from  which 
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the  defendants  appealed,  and  had  a  new  trial  in  the  Count; 
Court,  where  a  jury  gave  a  verdict  for  the  plaintiff,  upon 
which  judgment  wag  entered  for  $112.78  damages  and  costs, 
and  the  defendants  appealed.  The  remaining  facts  appear  in 
the  opinion  of  the  court. 

Henry  Davies^  for  the  plaintiff. 

Oeorge  Adee,  for  the  defendants. 

Present — Baloost,  BoabdmAx,  Paskeb  and  Mubbay,  JJ. 

By  the  Court — Balcom,  P.  J.  The  judgment  rendered  by 
Hathaway,  as  a  justice  of  the  peace,  in  favor  of  Forman,  against 
Tupper,  for  twelve  dollars  and  ninety-three  cents,  was  not 
void,  although  tlie  constable  who  served  the  summons  in  the 
suit  appeared  as  attorney  for  the  plaintiff  on  the  return  day, 
and  presented  the  note  on  which  the  judgment  was  rendered, 
and  proved  the  execution  of  the  note  as  a  witness.  (See 
WUkiman  v.  Varcey  41  Barbour,  370.)  It  was  erroneous, 
and  it  could  have  been  reversed  on  appeal.  (See  2  S.  S., 
233,  §  44;  Laws  of  1864,  p.  1006,  chap.  421 ;  Fardv.  Smithy 
11  "Wend.,  73 ;  MUe^  v.  PvlveVy  3  Denio,  84.)  But  as  it 
was  only  irregular,  the  execution  issued  on  it  was  valid  by 
virtue  of  which  the  defendant.  Smith,  levied  on  the  cow  in 
question  and  sold  her,  or  Tupper's  interest  in  her,  and  title  to 
her.    (See  Wilkinson  v.  Vorce,  supra.) 

Hathaway's  docket  of  such  judgment  was  received  in  evi- 
dence without  objection ;  and  it  will  be  presumed,  if  the 
objections  now  raised  against  the  validity  of  the  judgment 
had  been  taken  on  the  trial,  the  summons  would  have  been 
produced.  It  was  not  necessary  to  the  validity  of  the  judg- 
ment, that  the  docket  should  show  the  place  where  the  sum- 
mons was  returnable,  or  the  place  where  the  justice  called 
the  parties ;  and  the  plaintiff  appeared  by  Smith  as  attorney, 
and  the  judgment  was  rendered.  (2  S.  S.,  268,  §  243,  sub- 
divisions 2  and  3.)    And  I  am  of  the  opinion  the  evidence 


31G 


CASES  IN  THE  SUPREME  COURT 


[Jan., 


Hodge  V.  Adee. 


showed  that  the  judgment  i^as  stifficient  to  uphold  the  execn- 
tion  issued  on  it. 

The  evidence  established  that  the  plaintiff  was  the  owner 
of  the  cow  on  the  81st  day  of  May,  1867,  when  the  defend- 
ant. Smith  (as  constable),  levied  on  her,  by  virtue  of  tlie 
execution  issue(t  to  him  by  Hathaway,  on  the  above  men- 
tioned judgment  which  he  had  rendered  in  favor  of  Forman 
against  Tupper,  on  the  29th  day  of  August,  1864.  The  cow  was 
then  in  the  possession  of  Tupper.  The  plaintiff  had  said  to 
him,  he  could  keep  the  cow  and  pay  for  the  use  of  her,  and 
when  he  saw  the  way  of  payitig  for  her,  he  (plaintiff)  would 
sell  her  to  him.  But  that  arrangement  did  not  transfer  to 
Tupper  a  leviable  interest  in  the  cow ;  for  the  reason  that  the 
plaintiff  had  the  right  to  take  her  from  him  at  any  time. 
Chief  Justice  Savage,  in  Otis  v.  Wood  (3  "Wend.,  498), 
reviewed  several  cases,  and  then  said:  "The  prindple  of 
these  cases  is,  that  a  person  in  possession  of  a  chattel,  having 
a  right  to  such  possession  for  a  specific  time,  has  an  interest 
which  may  be  sold."  The  fact  that  Tupper  had  the  posses- 
sion of  the  cow,  and  leave  from  the  plaintiff  to  keep  her  a;i 
indefinite  time^  on  paying  the  plaintiff  for  the  use  of  her, 
and  also  had  been  told  by  the  plaintiff  he  would  sell  her  to 
him  when  he  (Tupper)  saw  the  way  of  paying  for  her,  were 
insufBcient  to  give  him  (Tupper)  a  leviable  interest  in  the 
cow.  (See  2  Cowen,  643 ;  Strong  v.  Taylor^  2  Hill,  326 ;  4 
Denio,  327 ;  Herring  v.  HoppocTcy  16  N.  Y.  Reps.,  409.)  It 
is  clear  that  the  hirer  of  a  chattel  must  have  the  right  to  the 
possession  of  the  same  for  some  specific  time  to  give  him  a 
leviable  interest  in  it. 

The  cow  remained  in  the  possession  of  Tupper  until  she 
was  sold  by  the  defendant.  Smith,  as  constable,  by  virtue  of 
the  execution  issued  to  him  by  Hathaway ;  which  sale  was 
made  on  the  23d  day  of  September,  1867. 

The  plaintiff  sold  the  cow  to  Tupper  on  the  8th  day  of 
July,  1867 ;  and  the  plaintiff  had  no  title  to  or  interest  in 
bcr  against  Forman's  execution  subsequent  to  that  date,  unless 
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he  acquired  title  to  her  by  pnrchaging  her  from  Tapper  a  day 
or  two  before  Smith  aold  her,  as  above  stated. 

Smith  posted  notices  that  he  would  sell  the  cow,  by  virtue 
of  the  Hathaway  execution,  on  the  29th  day  of  July,  1867. 
But  he  did  not  sell  the  cow  on  that  day ;  which  day,  as  I  com- 
pute the  time,  was  not  within  sixty  days  from  the  date  of  the 
execution.  Hathaway  renewed  the  execution  for  the  full 
amount  on  the  27th  day  of  July,  1867 ;  which  time  was  within 
sixty  days  from  the  date  of  the  execution. 

It  does  not  appear  that  Smith  saw  the  cow,  or  made  any 
memorandum  respecting  her  on  the  execution,  between  the 
time  he  levied  the  execution  on  her  on  the  31st  day  of  May, 
1867,  and  the  23d  day  of  September  next  thereafter  when 
he  sold  her. 

Executions  issued  by  justices  of  the  peace,  ^^  shall  be 
returnable  sixty  days  from  the  date  of  the  same."  (Code,  § 
64,  sub.,  12.)  It  is  provided  by  chapter  512  of  the  laws  of 
1857  (Laws  of  1867,  vol.  2,  p.  87):  "If  any  execution  issued 
by  a  justice  of  the  peace  upon  a  judgment  rendered  by  him, 
be  not  satisfied,  it  may  from  time  to  time  be  renewed  by  said 
justice,  by  an  indorsement  thereon  to  that  effect,  signed  by 
him,  and  dated  when  the  same  shall  be  made.  If  any  part 
of  such  execution  has  been  satisfied,  the  indorsement  of 
renewal  shall  express  the  sum  due  on  the  execution.  Every 
such  indorsement  shall  be  deemed  to  renew  the  execution  in 
full  force,  in  all  respects,  for  sixty  days  from  the  date  thereof." 
This  statute  was  necessary  in  consequence  of  the  change 
made  by  the  Code  respecting  the  time  executions  shall  be 
returnable.    (See  2  B.  S.,  251  and  252,  §  145.) 

It  was  decided  in  Chapman  v.  F%Mer  (7  Barb.,  70),  that  "  an 
execution,  issued  by  a  justice  of  the  peace,  may  be  renewed 
on  the  last  day  it  has  to  run,  so  as  to  retain  the  lien  thereof 
upon  property  levied  on  by  the  constable,  sufficient  to  satisfy 
the  execution,  and  which  he  has  on  hand,  for  want  of  bid- 
ders." 

According  to  the  principle  of  that  decision,  the  levy  Smitli 
made  on  the  cow  on  the  81st  day  of  May,  1867,  was  kept 
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good  by  the  renewal  of  the  execution  on  the  27th  day  of  July 
thereafter,  until  he  sold  the  cow  on  the  23d  day  of  September 
in  the  same  year. 

It  clearly  was  in  the  power  of  Tupper  to  purchase  the  cow 
of  the  plaintiff  on  the  8th  day  of  July,  1867 ;  so  the  levy  on 
her  would  be  good  as  against  hinii  and  enable  the  officer 
(Smith)  to  hold  her  against  any  subsequent  purchaser  from 
Tupper.  And  I  am  of  the  opinion  the  sale  of  the  cow  by 
Smith  (as  constable)  was  rightful,  and  as  valid  as  it  would 
have  been  if  he  had  made  a  new  levy,  in  feet,  on  the  cow,  by 
virtue  of  the  execution,  after  Tupper  purchased  her  of  the 
plaintiff,  and  before  the  latter  bought  her  back  of  the  former. 
And  no  one  can  doubt,  if  such  a  new  levy  had  been  made, 
that  the  sale  of  the  cow  on  the  23d  day  of  September  would 
have  been  lawful  and  valid. 

The  evidence  shows  that  the  levy  of  the  execution,  on  the 
Slst  day  of  May,  was  on  the  cow,  and  not  a  special  levy  upon 
the  mere  right  of  Tupper  to  her  possession  and  use.  It  was 
a  levy  of  which  he  could  not  complain.  But  it  would 
have  been  of  no  benefit  to  the  plaintiff  in  the  execution  (For- 
man)  if  Tupper  had  not  subsequently  purchased  the  cow  of 
the  plaintiff. 

The  plaintiff  knew  the  cow  had  been  levied  on  when  he 
bought  her  back  of  Tupper,  and  of  course  took  her  back  sub- 
ject to  such  levy.    (See  11  "Wendell,  548,  infra.) 

If  the  plaintiff  had  not  sold  the  cow  to  Tupper,  after  Smith 
levied  on  4ier,  he  would  have  had  a  right  of  action  against 
Smith  for  levying  on  her.  But  none  against  the  defendant 
Adce,  who  did  not  do  anything  to  render  himself  liable  for 
such  levy. 

"Wlien  the  plaintiff  sold  the  cow  to  Tupper  he  parted  witli 
tlie  right  of  action  he  then  had  for  the  alleged  wrongftd  tak- 
ing and  conversion  of  her  by  Smith.  (See  MoKee  v.  Jvdd^ 
2  Kernan,  622.)  And  as  Tupper  must  be  deemed  to  have 
purchased  the  cow  for  the  benefit  of  his  creditors,  as  well  as 
iilmself,  it  was  out  of  his  power  to  retransfer  to  the  plaintiff 
tlie  right  of  action  the  latter  had  \  reviously  had  for  the  levy 
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on  tlie  cow  by  Smith,  for  the  reason  that  the  right  of  action 
could  not  be  retransferred  by  Tapper  to  the  plaintiff  without 
a  resale  of  the  cow  by  the  former  to  the  latter,  which  could 
not  be  done  in  consequence  of  the  levy  being  on  the  cow  as 
against  Tupper.    (See  BttUer  t.  Maynardy  11  "Wend.,  648.) 

The  execution  bound  the  property  of  Tupper  during  all  the 
time  from  its  delivery  to  Smith  until  he  sold  the  cow.  And 
when  Tupper  purchased  the  cow,  the  levy  on  her  continued 
as  against  him  within  the  principle  of  the  decision  in  Moth  v. 
WeUs  (41  Barbour,  194 ;  S.  0.  29,  N.  Y.  Reps.,  471.)  When 
the  plaintiff  subsequently  purchased  the  cow,  he  knew  she 
had  been  levied  on,  and  therefore  was  not  a  purchaser  in  good 
faith.  He  did  not  take  possession  of  the  cow,  and  knowledge 
by  him  that  the  execution  was  in  the  hands  of  the  constable 
prevented  him  being  a  purchaser  in  good  faith.  (2  Wait's 
L.'iw  and  Practice,  721  to  724.)  The  constable  having  levied 
on  the  cow  on  the  31st  day  of  May,  he  was  at  least  construc- 
ti  velj'  in  possession  of  her  when  Tupper  purchased  her  on  the 
8th  day  of  July,  and  also  thereafter  until  he  sold  her.  I  base 
this  conclusion  upon  the  principle  of  the  decision  in  Birdseye 
v.  Ray  (4  Hill,  158 ;  S.  0.,  5  Denio,  619),  where  it  was  held 
that  where  a  sheriff  levied  upon  a  growing  crop  owned  by  the 
judgment  debtor  and  another,  he  was  constructively  in  pos- 
session of  the  whole ;  so  that  when  the  debtor  afterward,  and 
before  the  return  of  the  execution,  acquired  his  co-tenant's 
share  the  sheriff  rightfully  sold  the  whole  upon  his  original 
levy. 

The  summons  in  this  action  was  issued  and  delivered  to 
tlie  person  deputed  to  serve  it,  on  the  morning  of  the  23d 
day  of  September,  before  the  cow  was  sold  by  Smith,  by  the 
direction  of  the  defendant,  Adee,  on  that  day.  The  person 
who  was  deputed  by  the  justice  to  serve  the  summons  retained 
possession  of  the  summons  until  after  he  bid  off  the  cow,  and 
1)0  then  served  it  on  the  defendants.  The  person  who  was 
authorized  to  serve  the  summons  is  to  be  deemed  a  constablo 
for  all  purposes  in  the  action.  (See  Wilkinson  v.  Yorce^ 
supra.)    And  the  suit  was  commenced  at  the  time  the  6um« 
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mons  was  delivered  to  be  served,  to  the  person  whom  the 
justice  had  authorized  to  serve  it.  (2  K.  8.,  227,  §  12,  sub. 
2 ;  Cornell  v.  MouUon^  3  Benio,  12.)  It  follows  that  the 
plaintiff  could  not  recover  for  the  sale  of  the  cow,  for  the 
reason  that  the  action  was  commenced  before  the  sale  was 
made. 

If  the  foregoing  conclusions  are  correct,  the  County  Court 
erred  in  refusing  to  nonsuit  the  plaintiff  and  in  the  charge  to 
the  jury,  and  the  judgment  of  that  court  should  be  reversed 
and  a  new  trial  granted  in  the  action  in  that  court,  costs  to 
abide  the  event. 

!N'ew  trial  granted. 


Nathaniel  S.  Baskktt  and  others,  Appellants,  v.  Deborah 

EiNOAiD  and  others,  Bespondents. 

(General  Tbbm,  TmBD  District,  March,  1870.) 

The  claims  set  forth  in  an  executor's  petition  for  authority  to  sell,  mortgage 
or  lease  his  testator^s  real  estate  (2  R  S.,  102,  §  1,  &c.),  were  in  the  aggre- 
gate 14,814;  upon  the  hearing  the  executor  admitted  fhnds  in  hand  to 
the  amount  of  |1,882,  and  formal  proof  was  given  of  liabilities  of  the 
estate  to  the  extent  of  $1,728 ;  the  surrogate,  without  hearing  Ihrther 
proof,  directed  the  sale  of  a  fiirm  valued  at  $6,200.— ^<^(f,  on  appeal,  that 
the  order  should  be  affirmed. 

ffMy  further,  that  the  surrogate  might  refhse  upon  the  hearing  to  hear  testi- 
mony offered  for  the  purpose  of  establishing  a  disputed  claim. 

Quere. — Whether  the  surrogate  may  direct  the  leasing  of  land,  on  such  an 
application,  where  all  the  parties  interested  in  the  real  estate  are  adults. 

Appeal  from  a  decree  of  the  surrogate  of  Kensselaer 
county. 

Barnett  and  Percy,  as  administrators  of  John  Barnett, 
deceased,  presented  a  petition  to  the  surrogate  of  KensselacT 
county  praying  for  authority  to  mortgage,  lease  or  sell  a 
portion  of  the  real  estate  left  by  their  intestate,  for  the 
payment  of  his  debts.  The  petition  and  schedule  annexed 
stated  claims  amounting  to  $4,314.26  as  the  liabilities  against 
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the  estate.  No  answer  to  the  petition  was  filed,  and  no 
written  objections  "were  interposed  to  any  of  the  claims  set 
forth  in  the  petition.  The  proper  parties  having  been 
brought  before  the  surrogate,  the  administrators  admitted  the 
personal  property  in  their  hands  to  be  §1,332,  and  various 
claims  were  proved  in  the  aggregate  for  $1,723.40.  It 
appeared  that  there  were  disputed  claims  unadjudicated 
against  the  estate  in  favor  of  the  appellants  to  the  amount  of 
$1,900  and  the  counsel  for  the  claimant  ofiered  to  establish 
them  ;  but  the  suri'ogate  did  not  entertain  the  offer,  and  no 
proof  wjis  made  of  the  other  claims  set  forth  in  the  petition. 
The  real  estate  of  the  deceased  consisted  of  a  lot  of  land 
worth  $1,500,  and  a  wood  lot  worth  $100,  and  a  farm  of  some/ 
286  acres,  divided  into  two  tracts  of  161  acres,  with  a  house, 
and  124  acres  respectively.  The  value  of  the  latter  tract  was 
shown,  under  fair  circumstances,  to  be  about  fifty  dollara 
per  acre,  or  $6,200.  The  first  tract  was  mortgaged  for  $3,400 
and  two  years'  interest  on  the  mortgage  was  uupaid.  There 
was  a  ground  rent  on  the  whole  farm.  The  sun'ogate  deter- 
mined that  there  were  valid  debts  larger  in  amount  than  the 
personal  property  in  the  hands  of  the  administrators ;  and 
being  satisfied  that  there  were  other  large  claims  against  the 
estate,  suspended  any  further  hearing,  and  ordered  a  sale  of 
the  124  acre  tract.  From  this  order,  the  widow  and  two  of 
the  heirs  appealed. 

Robert  JI.  McClellan,  for  the  appellants. 

C.  E,  Patterson  and  II,  Peclc^  for  the  respondents. 

Present — ^Hogeboom,  Peckham  and  Miller,  JJ. 

^y  the  Court — Millke,  J.  The  principal  question  which 
arises  upon  this  appeal  relates  to  the  decision  of  the  surrogate 
directing  a  sale  of  the  real  estate  of  the  intestate.  It  is  con- 
tended by  the  appellant's  counsel  that  it  was  error  to 
order  a  sale  of  124  acres  of  land,  to  paj'^  debts  established  at 
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$1,723.40,  when  the  administrators  had  on  hand  the  sum  of 
$1,332. 

The  foregoing  amonnt  of  $1,723.40,  was  adjudged  to  be 
the  amount  of  valid  debts  as  justly  due  and  owing  upon  the 
application  before  the  surrogate ;  but  it  appears,  from  the 
schedule  annexed  to  the  petition,  that  claims  had  been  pre- 
sented, amounting  in  all  to  $4,314.26.  There  was  also  a 
claim  of  Saiuh  M.  Bamett,  of  some  $600,  which  was  dis- 
puted and  not  passed  upon  by  the  surrogate.  If  all  of  these 
claims  are  properly  to  be  considered  by  the  surrogate  it  would 
leave  a  large  excess  of  debts  over  and  above  the  personal 
estate,  besides  the  commissions  and  expenses  of  administra- 
tion, and  the  costs  of  the  proceedings  to  sell  the  real  estate. 

Before  the  surrogate  can  make  an  order  for  the  mortgag- 
ing, leasing  or  sale  of  real  property,  he  must  be  satisr 
fied  of  the  existence  of  debts,  and  that  the  personal 
estate  is  insufficient  for  their  payment  (2  H.  S.,  102, 
§  14.)  I  think  that  it  is  not  essential  that  the  debts 
should  all  be  proved  at  the  first  hearing ;  for  it  is  provided 
that  upon  the  distribution  of  the  proceeds  of  sale,  that  any 
other  debts  or  demands  which  shall  be  presented,  and  which 
were  not  established  upon  the  original  application  for  a  sale, 
shall  be  proved  to  the  satisfaction  of  the  surrogate ;  and  the 
same  proceedings  may  be  had  to  ascertain  the  same,  as  pre- 
scribed upon  the  hearing  upon  the  application  for  authority 
to  sell.  (2  R.  S.,  107,  §  42.)  It  would,  therefore,  seem  tixat 
the  surrogate  was  authorized  to  take  into  consideration,  not 
only  the  debts  allowed,  but  such  others  as  were  presented, 
and  would  probably  be  finally  established  as  lawful  demands 
against  the  estate  in  determining  the  question,  whether  it  was 
most  advantageous  to  mortgage,  lease,  or  sell  the  real  estate. 
If  it  appear  that  a  sufficient  sum  can  be  raised  advantageously, 
then  he  is  to  direct  a  mortgage  or  lease  to  be  made.  (2B.S., 
S.,  102,  §  15.)  If  the  moneys  required  cannot  be  thus  raised 
advantageously  to  the  estate,  then  a  sale  is  to  be  had.  (See 
103,  §  18.)  He  is  to  determine  from  all  the  fects  and  cir- 
cumstances, according  to  his  best  judgment,  which  course 
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will  be  most  advantageous  for  the  estate ;  and  unless  it  is 
manifest,  that  he  has  abused  the  discretion  conferred  upon 
him,  I  think  his  decision  is  not  the  subject  of  review.  It  is 
not  denied  that  either  a  mortgage,  lease,  or  sale  was  neces- 
sary for  the  payment  of  the  debts  of  the  intestate ;  and  it  is 
quite  evident  that  if  the  debts,  beyond  those  which  were 
allowed,  are  to  be  taken  into  consideration,  that  a  lease  or 
mortgage  would  not  furnish  the  amount  required  as  well  as 
a  sale.  To  pay  the  debts  allowed,  and  those  which  were  pre- 
sented, over  and  above  the  amount  on  hand  of  personal  prop- 
erty ($1,332),  between  $3,000  and  $4,000  would  be  required. 
The  farm  was  mortgaged  for  $3,400,  subject  to  a  ground  rent. 
The  interest  on  the  mortgage  had  not  been  paid  for  two 
years,  and  the  mortgage  had  been  left  with  an  attorney  for 
collection.  According  to  the  evidence,  the  farm  would  rent 
for  $1,000  to  $1,400  per  annum,  and  out  of  this  must  be 
paid  the  annual  value  of  the  widow's  dower,  the  annual 
interest  on  the  first  mortgage,  as  well  as  the  new  one,  besides 
taxes  and  necessary  repairs.  It  may  be  added,  that  all  the 
heirs  but  two,  besides  the  widow,  concur  in  the  propriety  of 
a  «ale.  Upon  the  facts  presented  before  the  surrogate,  it  is 
apparent  that  there  were  strong  reasons  for  the  conclusion 
at  which  he  arrived,  that  a  sale  would  be  most  advantageous 
to  the  parties,  and  I  discover  no  sufficient  reason  for  disturb- 
ing his  adjudication.  It  may  also  be  remarked,  that  as  all 
the  parties  in  interest  were  adults,  it  is  quite  questionable, 
whether  the  surrogate  had  authority  to  authorize  a  lease  for 
a  term  of  years.    (2  K.  S.,  103,  §  16.) 

I  think  that  the  surrogate  committed  no  error  in  excluding 
the  testimony  oflFered  by  Sarah  M.  Bamett  in  support  of  her 
claim,  to  be  given  by  one  of  the  heirs-at-law  as  to  a  conversa- 
tion between  the  deceased  and  the  claimant.  It  is  a  sufficient 
answer  to  the  offisr  made,  that  the  evidence  related  to  a  dis- 
puted claim  which  was  contested,  and  the  validity  of  which 
it  is  not  ordinarily  within  the  scope  of  the  duties  of  a  surro- 
gate's court  to  try  and  adjudicate  upon.  {Tucker  v.  Tucker^ 
4  Keyes,  136.)    The  object  of  the  proceeding  is  to  ascertain 


324  CASES  IN  THE  SUPREME  COURT        [March, 

Bamett  v.  Elncaid. 

whether  there  are  honafide  claims  against  the  estate  eufiicient 
to  exhaust  the  personal  estate ;  and  the  surrogate  is  to  exam- 
ine the  allegations,  and  proofs  of  the  executors  or  adminis- 
trators applying,  and  of  all  persons  interested  in  the  estate 
who  shall  think  proper  to  oppose  the  application.  (2  R  S., 
101,  §  8.)  While  the  heirs  or  devisees  may  contest  the  val- 
idity and  legality  of  any  dehts,  demands  or  claims  which  may 
bo  represented  as  existing  against  the  testator  or  intestate 
(2  R.  S.,  101,  §  14),  there  is  no  authority  at  this  stage  of  the 
proceeding  for  allowing  a  contest  which  would  be  more 
appropriate  before  another  tribunal.  In  the  exercise  of  a 
sound  discretion,  at  least,  the  surrogate  had  a  right  to  deter- 
mine after  sufficient  appeared  to  indicate  that  a  sale  was 
necessary,  that  the  order  should  not  be  delayed  to  await  the 
termination  of  the  litigation.  The  parties  presenting  a 
claim  which  is  disputed  might  well  be  lefl  to  pursue  their 
remedy  in  some  other  court  where  the  controverey  could 
more  properly  be  determined ;  and  if  the  claim  is  not  thus 
established  an  opportunity  will  be  furnished  upon  the  dis- 
tribution for  that  purpose.     (2  R.  S.,  107,  §  41.) 

The  same  remarks  are  applicable  to  the  refusal  of  the  sur- 
rogate to  hear  further  evidence  as  to  the  claim  of  Sarah  Ba^ 
nett  and  Nathaniel  S.  Bamett. 

As  to  the  claim  of  Volney  Richmond,  which  was  allowed 
by  the  surrogate,  I  think  there  was  sufficient  evidence  to 
warrant  its  allowance. 

As  there  was  not  error  in  the  proceedings,  the  decree  for  a 
sale  should  be  affirmed  with  costs  to  the  respondents,  to  le 
paid  out  of  the  estate. 

Decree  affirmed. 
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"Mat  Salinqeb  V.  Edwabd  Simmons  and  others. 
(Qeneral  Term,  Thikd  Dismicr,  March,  1870.) 

The  defendants  as  common  carriers,  received  merchandise  for  transporta- 
tion from  the  plaintiff,  addressed  to  a  consignee  at  W.,  which  they  car- 
ried to  C,  the  terminus  of  their  route,  and  delivered  to  an  irresponsible 

'  warehouseman,  a  common  agent  in  that  respect,  for  several  other  car- 
riers, and  for  themselves ;  from  the  premises  of  the  warehouseman  it  was 
taken  hy  a  teamster,  such  being  ordinarily  the  means  of  transportation 
between  0.  and  W.,  and  Icfl,  in  the  absence  of  the  consignee,  on  his  premises, 
with  notice  to,  and  in  the  presence  of  a  member  of  his  family ;  the  con- 
signee afterward  refhsed  to  receive  it,  and  notified  the  teamster  thereof, 
who  returned  it  to  the  warehouse  of  C,  without  notice  of  any  kind  to 
the  warehouseman,  where  it  was  lost,  and  the  plaintiff  brought  a  suit  to 
recover  its  value. — Held^  that  he  was  properly  nonsuited. 

There  was  a  delivery  to  the  consignee,  and  thereupon  tlie  defendants*  contract 
was  performed,  and  they  could  not  therefore  be  held  liable  for  previous 
negligence  in  delivering  at  0.  to  an  irresponsible  warehouseman ;  nor 
could  the  return  of  the  merchandise  to  the  defendants*  agent,  without 
notice  as  to  which  of  his  principals  it  was  intended  for,  revive  their 
liability. 

This  action  was  brought  to  recover  the  value  of  a  cask  of 
liquor,  slxipped  for  the  plaintiff  by  the  defendants,  who  were 
common  carriers,  from  New  Tort  city,  and  consigned  to  one 
Sherman  at  East  Windham,  N.  Y.,  and  which  had  been  lost 
after  delivery  into  the  defendants'  possession. 

I'he  case  was  tried  at  a  circuit  in  Greene  county,  before 
Mr.  Justice  Peckham  and  a  jury,  and  the  plaintiff  proved 
a  shipment  of  the  cask  on  the  defendants'  boat,  consigned  to 
Sherman,  as  stated,  at  East  Windham,  a  place  distant  some 
twenty  miles  inland  from  Catskill  on  the  Hudson  river ;  that 
Catskill  was  the  northern  terminus  of  the  defendants'  route, 
with  reference  to  East  Windham,  and  that  the  goods  were 
safely  delivered  there  into  the  charge  of  one  Huntley,  who 
carried  on  the  business  of  a  warehouseman  and  tavern-keeper 
under  the  same  roof,  and  who  acted  as  agent  for  the  defend- 
ants, and  of  several  other  steamboat  proprietors  at  that  place. 
Huntley  put  the  cask  into  liis  warehouse,  subject  to  the  call 


826  CASES  IN  THE  SUPREME  COURT        [MarcL, 


Salinger  v,  Simmons. 


or  order  of  the  consignee,  according  to  his  custom  in  snch 
cases,  and  a  few  days  after  one  Newman,  a  teamster,  whose 
business  it  was  to  carry  goods,  took  the  cask,  without  the 
consignee's  order,  upon  his  wagon,  carried  it  to  East  Wind- 
ham, and  there  disposed  of  it,  as  stated,  with  other  facts  in 
the  opinion  of  the  court. 

The  court  nonsuited  the  plaintiff,  who  duly  excepted,  and 
the  case  and  exceptions  were  ordered  to  be  heard  in  the  fint 
instance  at  General  Term. 

James  B.  Olney,  for  the  plaintiff. 

Charles  J).  IngersoU,  for  the  defendants. 

Present — Inqalls,  Hogeboom  and  Milleb,  JJ, 

By  the  Court — Miller,  J.  The  evidence  in  this  cMe 
establishes  that  the  property  in  question  was  safely  trans^ 
ported  upon  the  defendants'  steamboat  to  Catskill  Point, 
which  was  the  termination  of  the  defendants'  route  as  com- 
mon carriers,  and  was  there  delivered  to  one  Huntley,  who 
kept  a  public  house,  and  a  storehouse  or  warehouse  at  that 
place,  and  who  acted  as  the  agent  of  the  defendants  and  of 
other  steamboats  in  receiving  and  delivering  freight.  The 
defendants  had  no  interest  in  the  storehouse  or  warehouse ; 
and  the  usual  custom  was  to  put  all  goods  there  which  were 
landed  at  the  Point  for  the  consignees,  and  subject  to  their 
call  or  order.  There  was  no  regular  line  of  transportation 
between  Catskill  and  East  Windham,  where  the  goods  were  to 
be  forwarded ;  and  a  teamster,  either  on  his  own  motion  or 
otherwise,  it  does  not  exactly  appear  how,  without  any  order 
or  direction  of  the  consignee,  took  the  cask  and  carried  it  to 
the  residence  of  the  consignee,  to  whom  it  was  directed,  and 
delivered  it  there  in  front  of  his  house  and  place  of  business 
in  the  presence  of  two  of  his  sons,  he  being  absent,  and  notified 
one  of  them  that  the  cask  was  for  his  &ther.  Subsequently 
the  consignee  refused  to  rec^ve  the  property,  alleging  as  the 
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reason  that  he  had  never  ordered  it ;  and  by  his  direction 
and  at  his  request,  the  teamster  brought  it  back  and  delivered 
it  at  the  place  from  whence  it  was  taken,  to  some  person  who 
was  there ;  bat  the  agent,  Huntlj,  testifies  that  he  did  not 
know,  and  it  does  not  appear  that  he  did  know  that  it  was 
there.    It  disappeared  and  was  lost. 

The  plaintiff's  claim  to  recover  in  this  action,  is  based 
upon  the  ground  that  the  defendants  were  gailty  of  negli- 
gence ;  and  unless  this  is  made  to  appear,  the  action  is  not 
maintainable.  I  think  the  property  was  lawfully  delivered 
at  its  place  of  destination  at  Catskill  Point,  the  end  of  tiie 
defendants'  route,  and  properly  left  at  the  store,  or  ware- 
house, which  was  a  suitable  place  for  its  deposit,  for  the  bene- 
fit and  on  account  of  the  consignee.  Up  to  this  period  of 
time,  there  was  no  act  done  by  the  defendants,  which 
indicates  negligence,  and  exposed  the  property  to  injury  or 
loss.  The  deposit  at  the  store,  or  warehouse,  appears  to  have 
been  in  accordance  with  a  well  settled  rule  of  law.  When 
the  consignee  is  absent  at  the  place  of  destination,  the  carrier 
may  discharge  liimsclf  from  further  liability,  by  placing  the 
goods  in  store  with  some  responsible  third  person,  at  the 
place  of  delivery,  for,  and  on  account  of  the  owner.  (See 
NoHhrop  V.  Syracuse  E.  £.  Co.,  5  Abb.  N.  S.,  428 ;  lf»- 
liams  V.  HdUandy  22  How.,  137.) 

In  the  case  at  bar,  the  ^oods  were  left  with  the  agent,  who 
was  in  the  habit  of  receiving  property;  and  had  they  been 
lost  while  there,  and  before  they  were  removed,  the  fact  that 
the  agent  was  irresponsible,  may,  perhaps,  have  been  urged 
as  evidence  of  negligence,  and  have  been  entitled  to  consider- 
ation in  determining  the  question  of  the  defendants'  liability. 
But  as  the  goods  were  safely  kept,  and  forwarded  to  the  con- 
signee by  the  earliest  and  most  convenient^ode  of  transpor- 
tation, and  as  they  were  not  lost  at  this  time,  I  am  inclined 
to  think,  that  no  question  of  negligence  arises  in  the  case. 
If  there  had  been  a  regular  line  of  transportation  between 
Catskill  Point  and  East  Windham,  the  delivery  of  the  goods 
to  the  next  carrier  on  the  route,  with  proper  instructions, 
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would  have  terminated  the  defendants'  liability.  {Hempstead 
V.  N.  Y.  a  H.  B.  Co.,  28  Barb.,  485 ;  McDonald  v.  W.  JS. 
H,  Corporation,  34  N.  Y.,  497.)  As  there  was  no  such  line, 
nor  any  other  convenient  means  of  transportation,  and  as  the 
one  selected  was  entii*ely  safe,  there  was  no  impropriety  or 
negligence  in  thus  forwarding  the  property  to  the  consignee. 
It  was  one  way  of  notifying  him  of  the  arrival  of  the  goods. 
That  it  was  entirely  safe,  is  apparent  from  the  fact  that  the 
property  was  safely  delivered  to  the  control  of  the  consignee, 
so  far  as  was  practicable.  That  it  was  not  accepted,  was 
not  the  fault  of  the  defendants,  but  of  the  plaintiff,  or 
the  consignee.  For  the  misunderstanding  between  them, 
which  caused  a  return  of  the  goods  and  their  loss,  the  defend- 
ants clearly  arc  not  liable.  Nor,  in  my  opinion,  are  they 
responsible,  because  the  consignee  directed  tlie  property  to 
be  sent  back  to  Catskill,  and  because  it  was  brought  back  by 
his  order.  I  think  tliat  the  duty  of  the  defendants  termina- 
ted certainly  after  the  goods  were  delivered  at  the  place  of 
business  of  the  consignee,  if  not  before ;  and  their  liability 
cannot  be  renewed  and  resuscitated  by  a  return  of  them  to 
the  storehouse,  or  warehouse  of  Huntley.  If  the  consignee 
ordered  the  goods,  then  he  is  liable  upon  their  delivery,  and 
he  cannot  shift  his  responsibility  by  directing  their  return. 
If  he  did  not  purchase  them,  then  the  plaintiff  was  in  fault 
in  foi'warding  them  to  his  direction,  and  has  no  good  reason 
to  complain  of  the  defendants,  because  the  consignee  returned 
them. 

There  was  no  authority  from  the  defendants,  direct  or 
implied,  to  return  the  goods  to  Catskill  Point,  and  to  make 
the  defendants  liable,  at  least  notice  should  have  been  given 
that  they  were  returned,  and  were  to  be  taken  back  by  the 
defendants  in  their  steamboat  for  the  plaintiff. 

Huntley,  the  agent,  was  not  aware  of  their  being  returned, 
and  no  directions  were  given  as  to  what  they  were  left  for,  or 
what  was  to  be  done  with  the  property.  Huntley  was  the 
agent  for  three  different  steamboats ;  and  unless  he  was 
advised  that  the  property  was  intended  for  the  defendants,  I 


1870.]  OP  THE  STATE  OP  NEW  YORK.  329 

Clark  V.  The  People. 

do  not  understand  liow  they  can  be  held  liable  for  his  acts. 
If  it  be  said,  that  he  should  have  notified  the  owner,  the 
answer  is,  that  the  evidence  does  not  show  that  he  had  notice 
of  the  delivery  for  the  defendants,  and  hence  they  are  not 
liable.  Huntley,  being  the  proprietor  of  the  house  where  the 
goods  were  placed  in  store,  became  thereby  the  agent  or 
bailee  of  the  owner.  {Fisic  v.  Newton,  1  Denio,  45.)  In 
establishing  the  liability  of  a  common  earner,  it  must  not  be 
overlooked  that  there  must  be  an  acceptance  of  the  goods, 
and  that  the  responsibility  does  not  commence  until  the 
delivery  is  complete.  It  is  not  enough  that  the  property  is 
delivered  upon  the  premises,  unless  the  delivery  is  accom- 
panied by  notice  to  the  proper  j)er8ons.  {Groavoior  v.  Tlie 
N.  Y.  0.  li.  JS.  Co.,  39  N.  T.,  34,  and  authorities  there 
cited.)  The  defendants  were  exonerated  from  liability  after 
the  goods  were  delivered  to  the  consignee,  and  no  steps  were 
taken  to  bring  them  within  the  rule  laid  down  in  the  case 
last  cited,  after  they  were  thus  discharged. 

In  no  aspect  in  which  the  case  can  be  considered,  can  the 
defendants  be  held  liable ;  and  the  judge  upon  the  trial,  in 
my  opinion,  committed  no  error  in  his  rulings,  and  properly 
directed  a  nonsuit.    A  new  trial  must  be  denied  with  costs. 

New  trial  denied. 


RiOHASD  E.  Clabk,  Plaintiff  in  Error,  v.  The  People,  &c., 

Defendants  in  Error. 

(General  Teric,  TmRi»  District,  Mat,  1800.)  ^  5n 

Where  an  indictment  for  obtaining  property  under  false  pretences,  charged 
that  the  prisoner,  with  an  intent  to  defraud  one  A.  G.,  Jr.,  did  "  falsely 
pretend  and  represent  to  the  said  A.  G.,  Jr.,  for  the  purpose  of  inducing 
the  said  A.  G.,  Jr.,  to  part  with  a  yoke  of  oxen  of  the  goods  and  chattels 
of  the  said  A.  G.,  Jr.,  that,"  &c.,  **  by  irhich  said  false  pretences  he,"  the 
prisoner  "  then  did  unlawfully  obtain  from  the  said  A.  G.,  Jr.,"  the  oxen 
mentioned, — Ileldy  that  there  was  a  substantial  averment  that  the  prisoner 
had  obtained  the  property  fh>m  the  prosecutor  by  means  of  the  false  pro 
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tences  made,  and  the  latter^s  belief  therein,  and  that  the  indictment 
not  defectiye  in  that  particular. 

The  case  of  Tlie  Staie  t.  PhUbrick  (31  Maine  401),  commented  upon  and 
on  this  point  disapproyed. 

Where  it  is  charged  in  the  indictment  that  the  prisoner  obtained  the 
property  upon  the  security  of  his  promissory  note  through  fklsc  and 
fraudulent  representations  as  to  his  ability  to  pay  the  same,  an  ayenneni 
of  his  neglect  to  make  payment  of  the  note  is  not  essential. 

EssoB  from  the  Sullivan  County  Sessions. 

The  prisoner  was  indicted  for  obtaining  property  under 
false  pretences,  and  tried  at  a  Court  of  Sessions  held  in  the 
said  county  on  the  16th  day  of  November,  1868,  and  found 
guilty.  The  indictment  charged  that  the  prisoner,  on  the 
28th  day  of  May,  1867,  at  the  town  of  Liberty  in  said  county, 
"  unlawfully,  knowingly,  and  designedly  did,  with  the  intent 
to  cheat  and  defraud  one  Abel  Gregory,  Jr.,  then  and  there 
being,  falsely  pretend  and  represent  to  the  said  Abel  Gregory, 
Jr.,  for  the  purpose  of  inducing  the  said  Abel  Gregory  to 
part  with  a  yoke  of  oxen,  of  the  goods  aqd  chattels  of  the 
said  Abel  Gregory,  Jr.,  that  he,  the  said  Eichard  R.  CWk, 
owned  a  farm,  situated  in  the  town  of  Fallsburgh,  in  said 
county  of  Sullivan,  and  a  good  stock  of  cattle  thereon  ;  that 
there  were  no  incumbrances  thereon ;  that  he  did  not  owe  to 
exceed  the  sum  of  fifty  dollars,  and  that  he  had  large  sums 
of  money  due  him  from  responsible  parties ;  by  which  said 
false  pretences,  he,  the  said  Bichard  E.  Clark,  then  did  unlaw- 
fiiUy  obtain  from  the  said  Abel  Gregory,  Jr.,  one.  yoke  of 
oxen,  of  the  goods  and  chattels  of  the  said  Abel  Gregory,  Jr., 
of  the  value  of  $200,  and  gave  him  the  said  Abel  Gregory, 
his  promissory  note  therefor,  due  one  day  after  date,  with 
intent  to  defraud,  and  him,  the  said  Abel  Gregory,  thereby 
did  defraud  out  of  his  said  oxen.  Whereas  in  truth,  and  in 
fact,  the  said  Eichard  E.  Clark  did  not  own  a  farm  in  the 
said  town  of  Fallsbnrgh;  that  said  farm  and  stock  were  not 
free  from  incumbrances ;  that  he  did  owe  more  than  fifty  dol- 
lars, and  that  he  had  no  debts  due  him,  as  he,  the  said  Eidi- 
ard  E.  Clark,  did  then  so  falsely  pretend  and  represent  to  the 
said  Abel  Gregory ;  and  the  said  Eichard  E.  Clark,  at  the 
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time  he  bo  falsely  represented  and  pretended,  as  aforesaid,  well 
knew  the  said  pretences  to  be  false,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace 
of  tlie  people  of  the  State  of  New  York  and  their  dignity. 

Upon  the  prisoner  being  found  guilty  his  counsel  moved 
the  court  to  arrest  the  judgment,  for  the  reason  that  tlie  indict- 
ment on  which  the  prisoner  had  bcnn  tried  and  convicted  did 
not  contain  sufficient  allegations  and  averments  to  constitute 
a  crime;  the  court  decided  that  the  indictment  was  suffi- 
cient, denied  the  motion,  and  sentenced  the  prisoner  to  pay  a 
fine  of  $400,  and  stand  committed  untU  said  fine  was  paid. 
A  writ  of  error  was  then  sued  out  by  the  prisoner. 

A.  C.  Niveuy  for  the  plaintiff  in  error. 

Benjamin  Beynoldsy  district  attorney,  for  the  defendantfl 
in  error. 

Present — ^Milleb,  Ingalls  and  Peckham,  J  J. 

By  the  Court — ^Milleb,  P.  J.  It  is  a  rule  of  law,  well  set* 
tied,  that  in  an  indictment  all  the  ingredients  of  the  offence 
witli  which  the  defendant  is  charged,  the  facts,  circumstances 
and  intent  constituting  it,  must  be  set  forth  with  certainty  and 
precision,  without  any  repugnancy  or  inconsistency,  and  the 
defendant  must  be  charged  directly  and  positively  with  hav- 
ing committed  the  crime.  (Ar.  Cr.  PL,  25.)  Tin's  princi- 
ple, which  is  applicable  to  criminal  pleading,  dates  back  to 
the  earliest  history  of  the  criminal  law,  and  has  not  been 
relaxed  by  the  adoption  of  the  Code  of  Procedure,  by  which 
more  liberal  rules  of  pleading  are  sanctioned  in  civil  cases. 

It  is  also  held  that  in  indictments  for  obtaining  property 
under  false  pretences  the  charge  must  be  explicit  enough  to 
suppoii;  itself,  and  that  the  indictment  must  relate  an  intelli- 
gible story.  It  is  not  enough  to  state  that  the  defendant,  by 
a  certain  false  pretence,  effected  the  fraud ;  but  the  pretence, 
with  all  the  material  facts  and  circimistances  appertaining  to 
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the  transaction,  must  be  averred  with  due  certainty.  {Peojple 
V.  Gates,  13  Wend.,  311,  322.)  The  gist  of  the  offence  in 
such  cases  consists  in  procuring  the  goods  of  another  by  false 
pretences  with  the  intent  to  cheat  and  defraud.  {The  PeopU 
V.  Kendally  25  "Wend.,  401.)  It  must  be  made  to  appear, 
with  sufficient  certainty  by  the  indictment  itself,  that  the 
owner  of  the  property  relied  upon  the  false  representations, 
and  was  induced  by  means  thereof  to  part  with  his  property. 
{The  People  v.  Herrick,  13  Wend.,  88;  Tlie  People  v. 
Skiff,  2  Park.  Cr.  Eep.,  140.) 

It  is  insisted  by  the  counsel  for  the  plaintiff  in  error  that 
the  indictment  against  him  does  not  conform  to  the  standard 
laid  down  in  the  authorities  cited,  and  that  it  is  defective  and 
insufficient  in  not  alleging  that  the  prosecutor,  Gregory,  was 
induced  to  part  with  his  property  by  reason  of  the  false  pre- 
tences stated,  or  that  he  believed  the  statements  made  by  the 
plaintiff  in  error ;  and,  acting  under  that  belief,  he  parted  with 
his  property,  or  anything  equivalent  to  such  an  averment. 
The  indictment  avers  the  intent,  the  inducement,  the  false 
pretences,  and  then  charges  that  by  said  false  pretences  the 
prisoner  did  unlawfully  obtain  the  oxen  and  gave  his  note 
therefor  with  the  intent  to  defraud,  and  did  thereby  defraud 
the  prosecutor.  It  also  charges  that  the  pretences  were  false, 
and  that  the  prisoner  knew  them  to  bo  false.  It  will  be 
observed  that  there  is  no  positive  and  direct  averment  that  the 
pretences  alleged  had  any  influence  upon  the  mind  of  the  prose- 
cutor or  induced  him  in  any  way  to  part  with  the  oxen ;  and 
it  would  no  doubt  have  been  more  strictly  in  accordance  with 
the  rules  of  pleading  applicable  to  such  cases,  to  have  inserted 
an  allegation  embodying  a  charge  of  the  character  stated. 
It  is  however  averred  that  by  the  false  pretences  alleged,  tlie 
prifioner  did  obtain  the  property.  This  could  not  be  true,  in 
fact,  unless  the  prosecutor  believed  the  false  pretences  set 
forth  to  be  true,  and  they  had  an  influence  upon  his  mind 
and  induced  him  to  part  with  the  property.  How  could  the 
prisoner  obtain  the  oxen  in  the  manner  alleged,  unless  it  was 
done  by  means  of  the  false  pretences  operating  ujx)n  his 
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mind  and  influencing  his  judgment  ?  The  allegation  that  the 
prisoner  made  the  representation  for  the  purpose  named,  in 
connection  with  the  subsequent  averment  that  he  did  thus 
obtain  the  oxen^  is  equivalent  to  a  statement  that  he  believed 
the  pretences  to  be  true,  and  was  induced  thereby  to  part  with 
the  property.  Firet  is  the  inducement,  and  then  follows  the 
act  of  obtaining  the  oxen ;  the  latter  as  a  natural  and  inevi- 
table consequence  of  the  former.  The  fair  and  legitimate 
construction  of  the  last  allegation  will  warrant  the  inference, 
that  inasmuch  as  the  prosecutor  was  induced  to  part  with 
the  oxen  that  he  believed  the  statements  made,  and  thereby 
the  oxen  were  unlawfully  obtained. 

I  think  that  the  plain  and  obvious  meaning  of  the  phrase- 
ology employed,  is  that  the  prisoner  for  the  pui*pose  of  induc- 
ing Gregory  to  part  with  the  oxen,  made  false  representations 
which  were  believed  by  Gregory,  by  means  of  which,  he  was 
induced  to  deliver  them.  It  cannot  bo  supposed  from  the 
statement  made,  that  he  parted  with  the  oxen  for  any  other 
reason,  nor  that  force,  or  any  other  consideration  but  the 
representations  made,  produced  the  result  which  followed. 

It  maybe  added  that  the  indictment  is  drawn  in  conformity 
with  precedents  generally  recognized.  (Whart.  Cr.  L.,  230 ; 
Ar.  Cr.  Pldg.,  4th  G.  &  B.  Ed.,  275,)  and  although  in  some 
of  the  reported  cases,  the  indictment  contains  an  averment 
that  the  prosecutor  believed  the  false  pretences,  and  was 
induced  thereby  to  deliver  the  property,  yet,  in  none  of  them 
was  any  question  of  this  character  raised.  (13  Wend.,  Ill ; 
4  Barb.,  151 ;  2  Park.  Cr.  R.,  140.) 

In  The  State  v.  Philhrick  (31  Maine,  401),  it  was  held 
that  the  indictment  is  defective,  unless  it  set  forth  that  the 
false  pretences  were  made  with  a  view  to  effect  the  sale  or 
exchange  of  property,  and  that,  by  reason  thereof,  the  party 
was  induced  to  part  with  his  property.  This  case  is  directly 
in  point,  and  sustains  the  position  taken  by  the  counsel  for  the 
plaintiff  in  error. 

The  opinion  of  the  court  does  not  discuss  very  much  at 
length  the  principle  involved,  and  I  think  the  conclusion 
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arrived  at  is  not  based  upon  any  sound  reason.  The  Commen- 
weaUli  V.  Strain  (10  Mete.,  521),  is  cited  as  autbority  for  the 
same  doctrine ;  but  in  that  case  there  is  no  allegation  in  the 
indictment  that  the  representations  were  made  in  order  to 
induce  the  prosecutor  to  part  with  his  property,  and  the  case 
was  decided  upon  other  grounds. 

It  is  undoubtedly  the  rule  in  civil  cases  that  in  an  action 
for  deceit  or  fraud  in  the  sale  of  property  induced  or  pro- 
cured by  the  false  representations,  tliat  the  complaint  must 
aver  that  the  false  representations  were  made  with  an  intent 
to  induce  the  purchaser  to  make  the  purchase  or  trade 
in  question,  and  that  they  did  induce  such  sale;  but  it 
is  enough  if  there  is  anything  in  substance  which  amounts 
to  an  allegation  of  this  diaracter.  {Barber  v,  Morgtm^ 
51  Barb.,  133.)  Not  less  should  be  required  in  indict* 
ments  for  false  pretences.  But  I  think  when  the  indict- 
ment charges  that  the  pretences  were  made  for  the  purpose 
of  inducing  the  party  to  part  with  liis  property,  and  that 
by  such  pretences  the  property  was  obtained,  it  is  a  sub- 
stantial compliance  with  the  rule  referred  to.  Upon 
such  an  allegation  the  people  would  be  compelled  to  prove 
that  the  party  defrauded  was  deceived  by  the  pretences,  and 
of  course  he  believed  them,  and  if  they  failed  to  do  so  the 
prisoner  could  not  be  convicted. 

I  think  it  is  not  necessary  that  the  indictment  should  aver 
that  the  prisoner  did  not  pay  the  note.  The  allegation  that 
the  property  was  fraudulently  obtained,  shows  that  the  crime 
was  consummated,  and  payment  of  the  note,  after  this,  would 
not  blot  out  tbe  offence  or  atone  for  its  commission.  It  was 
not  material,  therefore,  to  allege  that  the  note  was  not  paid. 

As  there  was  no  error  in  denying  the  motion  in  arrest  of 
judgment,  the  conviction  must  be  affirmed  and  the  sentence 
enforced. 

Conviction  affirmed 
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EuzA  Howe,  Appellant,  v.  Mabgabbt  Lloyd,  Executrix  of 

Alexander  C.  Lloyd,  Hespondent. 

(Gezvbbal  Terh,  Thikd  District,  Mabch,  1870.) 

Costs  are  not  taxable  against  executors  or  administrators,  as  of  course, 
where  judgment  is  recovered  against  them  as  defendants  in  an  action. 

It  seems,  they  are  ,only  granted  in  such  case,  pursuant  to  section  41  (2  R 
S.,  00),  by  order  upon  motion. 

The  plaintifT,  on  a  referee's  report,  in  his  favor,  in  an  action  against  the 
defendant  as  executrix,  entered  Judgment  for  damages  and  costs;  the 
defendant  appealed  Arom  the  entire  judgment,  and  then  the  plaintilf 
readjusted  the  coste  upon  notice,  and  the  defendant  moved,  at  Special 
Tcim,  and  obtained  an  order  setting  aside  the  Judgment  as  irregular;  on 
appeal  finom  the  order,  the  court  directed  the  costs  to  be  stricken  from 
the  judgment,  without  prejudice  to  a  motion  by  the  plaintiff  for  costs, 
and  the  order  was  otherwise  affirmed  without  costs. 

The  entry  of  Judgment  for  costs  in  such  a  case,  is  not  an  irregularity 
waivable  by  an  appeal. 

And  it  seems  the  appeal,  being  prior  to  tlic  adjustment,  could  have  no  effect 
OS  a  waiver  upon  the  proceedings  therefor.  Nor  would  the  court  cbn- 
sider,  upon  the  appeal  from  the  order,  the  plaintiff's  right  to  have  costs 
under  the  statute. 

Appeal  fi'om  an  order  of  Mr.  Justice  Hogeboom,  made  at 
a  Special  Term,  setting  aside  a  judgment  entered  upon  the 
report  of  a  referee  for  damages,  $524.97,  and  costs  $150.69, 
against  the  defendant  as  executrix. 

The  plaintiff  taxed  his  costs,  and  entered  judgment  Octo- 
ber 23d,  1869,  and  the  defendant  appealed  from  the  judgment 
on  the  29th  of  the  same  montli,  and  on  the  30th,  after  due 
notice,  the  plaintiff  retaxed  his  costs.  On  the  17th  Decem- 
ber, 1869,  notice  of  motion  was  given  by  tlie  attorney  for 
the  defendant,  for  the  Special  Term  in  that  month,  to  set 
aside  the  entire  judgment,  on  the  ground  tliat  the  plaintiff 
wari  not  entitled  to  costs,  and  that  the7  had  not  been  allowed 
to  him  on  motion. 

It  appeared  that  the  claim  upon  which  the  suit  was  brought 
had  been  formally  presented  to  the  executrix  before  com- 
mencement tliereof,  and  that  after  suit,  the  executi*ix  had 


836  CASES  IN  THE  SUPREME  COURT       [March, 

Howe  V.  Lloyd. 

formally  offered  to  allow  judgment  against  her  for  $300,  and 
costs. 

The  motion  to  set  aside  the  judgment  being  granted,  the 
plaintiff  took  this  appeal* 

jflT.  C.  Moahy  for  the  appellant. 

W.  S.  Paddock^  for  the  respondent. 

Present — Inqalls,  Peckham  and  Miller,  JJ. 

By  the  Court — ^Miller,  J.  The  plaintiff  in  this  action 
claims  that  costs  are  recoverable  as  a  matter  of  course  against 
an  executor  or  administrator,  to  be  levied  of  the  assets  of  the 
deceased.     I  think  that  this  position  cannot  be  maintained. 

The  Code,  §  317,  declares,  "that  in  an  action  prosecuted  or 
defended  by  an  executor  or  administrator,"  &c.,  "  costs  shall 
be  recovered  as  in  an  action  by  and  against  a  person  pix>se- 
cuting  in  his  own  right."  *  *  «  But  this  section  shall  not 
be' construed  to  allow  costs  against  executors  and  administra- 
tors where  they  are  now  exempted  therefrom  by  section  41." 
(2  R.  S.,  90.)  This  section  of  the  Code  is  general  in  its 
character  and  alone  might  be  construed  to  establish  a  rale 
which  places  all  representative  parties  upon  the  same  footing 
as  to  costs  as  those  parties  who  are  acting  for  themselves, 
except  that  it  compels  the  estate  to  pay  the  costs,  unless  the 
court  direct  that  they  be  paid  by  the  exector  or  administrator 
personally,  for  mismanagement  or  bad  faith  in  the  action  or 
defence.  It  must  be  considered,  however,  in  connection  with 
section  41  of  the  Eevised  Statutes,  which  restricts  its  apph- 
cation  only  to  cases  where  an  executor  or  administrator  is  a 
plaintiff  and  fails  to  recover  in  the  action. 

This  provison  declares  that,  "  no  costs  shall  be  recovered 
against  the  defendants;  nor  shall  any  costs  be  recovered 
in  any  suit  at  law  against  any  executors  or  administrators  to- 
be  levied  of  their  property,  or  of  the  property  of  the  deceased, 
unless  it  appears  that  the  demand  upon  which  the  action  was 
brought  was  presented,"  &c.,  "and  that  its  payment  was 
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unreasonably  resisted  or  neglected,  or  that  the  defendant 
refused  to  refer  the  same,"  &c.  The  plain  and  manifest  inter- 
pretation of  the  provision  of  the  Revised  Statutes  cited,  is, 
that;  in  cases  where  the  action  is  against  the  defendants  as 
executors  or  administrators,  no  costs  can  be  recovered  unless 
it  be  by  order  of  the  court.  Such  cases  are  expressly  excepted 
from  the  provisions  of  section  317  of  the  Code.  The  Code 
was  not  intended  to  provide  merely  a  formal  exemption  to  the 
executor  or  administrator  from  liability  for  costs,  and  to  hold 
the  estate  liable  in  all  cases,  but  to  leave  tlie  Revised  Statutes 
in  full  force  where  an  action  was  brought  against  an  executor 
or  administrator.  This  construction  has  been  generally  fol' 
lowed  by  the  courts  in  sucli  cases,  and  I  tliink  is  sustained  by 
abundant  authority.  The  defendant  in  a  suit  brought  by  an 
executor  or  administrator,  is  entitled  to  costs  without  a  motion 
when  a  successful  defence  is  interposed.  (  Woodruff  v.  Cook, 
14  How.,  481 ;  Curtis  v.  Dutton,  4  Sand.,  719.)  But  where 
actions  are  brought  against  an  executor  or  administrator,  and 
a  judgment  obtained,  no  costs  can  be  recovered  unless  the 
court,  in  the  exercise  of  its  powers,  upon  motion,  adjudge  that 
it  is  a  case  in  which  costs  should  be  paid  under  the  statute 
referred  to,  by  the  estate  or  its  representatives.  {Fox  v.  jFox, 
22  How.,  453 ;  Mersereau  v.  Ryersa,  12  How.,  300.)  The 
case  cited  by  the  plaintiff's  counsel  (9  Bosw.,  696),  whicli 
holds  that  the  estate  is  chargeable  in  cases  where  the  plaintiff 
is  successful  in  a  suit  against  tlie  representative,  is  a  Special 
Term  decision,  in  conflict  with  the  cases  cited,  and  I  think 
does  not  present  a  correct  interpretation  of  the  provisions  of 
the  Code  and  of  the  Revised  Statutes,  which  have  been  referred 
to.  In  any  respect  in  which  the  question  may  be  considered, 
I  am  of  the  opinion  that  costs  cannot  be  recovered  in  an 
action  against  an  executor  or  administrator  excej)t  upon  the 
application  by  motion  to  and  the  order  of  the  court. 

It  is  insisted  by  the  plaintiff's  counsel  that  the  defendant, 
having  appealed  from  the  judgment  after  it  was  legally  per- 
fected, could  not  move  to  set  it  aside  for  irregularity.  I 
incline  to  think  that  tlie  taxation  of  the  costs,  without  the 
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authority  of  the  court  and  their  insertion  in  the  judgment 
roll,  was  rather  more  than  a  technical  irregularity.  It  was 
not  a  mere  formal  error,  but  the  adjustment  and  allowance 
of  an  amount  of  money  not  authorized  by  law,  and  a  substan- 
tial defect  in  the  judgment,  which,  if  it  did  not  render  the 
judgment  yoid,.  should  entitle  the  party  to  some  relief^ 
(1  Burr.  Pr.,  474,)  The  rule  that  irregularities  may  be  waived 
\>y  an  appeal,  has  never  been  applied  to  a  case  like  this,  and 
the  authorities  cited  to  sustain  the  doctrine  contended  for  are 
cases  of  technical  and  formal  defects  which  do  not  affect  or 
impair  the  validity  of  the  entire  judgment  or  proceeding. 
{Cotes  V.  /Smithy  29  How.,  331;  Mayor  v.  Zyon,  1  Daly, 
300 ;  Clumpha  v.  Whiting,  10  Abb.,  448 ;  Kellogg  v.  Baker^ 
15  Abb.,  288 ;  D'lvemoia  v.  Zeavitt,  8  Abb.,  60 ;  Vail  v. 
liemseny  7  Paige,  206 ;  Brady  v.  DonneUy,  1  N.  Y.,  126.) 

But  even  if  this  motion  may  be  regarded  as  founded  upon 
an  irregularity  alone,  inasmuch  as  the  costs  were  not  read- 
justed until  after  the  appeal  had  been  taken,  I  am  inclined  to 
think  that  the  appeal  would  not  affect  the  subsequent  pro- 
ceeding upon  the  readjustment. 

It  may  also  be  added  that  courts  indulge  great  liberality  in 
disregarding  mere  technical  irregularities  when  they  interfere 
with  the  promotion  of  justice,  and  parties  are  firequentty 
allowed  to  come  in,  after  being  irregular,  upon  terms,  and  pre- 
sent their  case.  In  this  case  the  Special  Term  made  it  a 
condition  of  allowing  the  defendant  to  make  a  motion  to 
vacate  the  judgment  that  he  pay  the  costs  of  opposing  the 
motion,  and  thus  inflicted  a  penalty  for  the  alleged  irregu- 
larity. 

The  fact  that  the  defendant  served  an  offer  to  allow  judg- 
ment to  be  entered  for  a  specific  sum,  is  not  such  a  recogni- 
tion of  liability  for  costs  as  to  compel  the  payment  of  costs 
nnder  any  and  all  circumstances.  The  answer  to  the  propo- 
sition is,  that  this  offer  was  refused,  and  hence  both  parties 
occupy  precisely  the  same  position  as  they  did  before  it  was 
made. 

fTor  is  it  proper  to  consider  on  this  motion  tiie  question 
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whetlier  the  plaintiff  is  entitled  to  costs  by  reason  of  an 
unreasonable  resistance  to  the  claim  litigated.  That  is  a 
matter  which  wiU  more  appropriately  arise  upon  a  motion 
for  costs  when  both  parties  can  be  heard,  and  is  not  now 
before  us. 

I  think  that  the  Special  Term  committed  no  error  in  set- 
ting aside  the  whole  judgment.  The  judgment  was  clearly 
erroneous  in  having  costs  inserted,  and  thus  far  the  whole  of 
it  was  properly  vacated.  The  fact  that  it  was  thus  erroneous 
in  part,  did  not  &irly  entitle  the  plaintiff  to  costs  of  the 
appeal,  and  he  probably  would  be  (entitled  to  interest  and  costs 
under  the  statute  (S.  L.  of  1869,  1870),  even  if  he  should 
fail  in  obtaining  an  allowance  of  costs  on  motion.  This  pro- 
vision is  not  material  to  the  disposition  of  the  questions 
arising  on  this  motion,  if  I  am  correct  in  the  views  I  have 
before  expressed,  and  should  not  interfere  with  the  affirmance 
of  the  order.  I  think  that  the  order  should  be  affirmed 
with  costs 

Feckhah  and  Ikoalls,  JJ.,  were  in  favor  of  affirming, 
except  as  to  costs,  and  it  was  ordered  accordingly,  that 
judgment  stand,  except  as  to  costs,  &c.,  and  that  these  should 
be  stricken  out  of  the  judgment  without  prejudice  to  an 
application  hereafter  for  costs,  and  that  no  costs  be  allowed 
to  either  party  in  this  appeal. 
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Pelatiah  J.  Masbh  and  Andbew  M.  Bates,  Respondents,  9 

William  A.  Russell  and  Hugh  A.  Cowan,  Appellaots. 

« 

(General  Tbbm,  Third  Distbict,  March,  1870.) 

In  Jane,  1864,  four  persons,  anticipating  a  goyemment  call  for  troops,  agreed 
to  divide  the  profits  and  share  the  losses  of  any  contracts  made  by  tbem 
individually  or  collectively,  for  furnishing  the  quota  of  recruits  of  one 
or  more  towns  of  a  certain  county,  for  a  sum  not  less  than  foOO 
per  man,  and  that  they  or  either  of  them,  should  make  no  agreement 
to  ftimish  the  quota  of  any  town  for  a  less  sum  than  $500  per  xnaa, 
without  the  assent  of  alL — EiBld^  that  the  agreement  was  designed  to 
restrain  competition  in  procuring  enlistments,  and  tended  to  increase 
the  burdens  of  taxation  and  was  void  as  against  public  policy,  and 
that  every  part  of  the  contract  into  which  it  had  been  incorporated  was 
also  void. 

This  was  an  appeal  from  a  judgment  in  favor  of  the  plain- 
tiffs, entered  upon  the  report  of  a  referee,  in  an  action  brought 
to  recover  a  share  of  alleged  profits  in  the  recruiting  bnsiDess, 
and  for  disbursements  claimed  to  have  been  made  in  snch 
business,  by  the  plaintiffs,  on  the  defendants'  account. 

It  appeared  that  on  the  18th  June,  1864,  the  defendants 
who  resided  at  Salem,  in  Washington  county,  made  a  con- 
ti^act  with  the  plaintiffs  who  resided  in  Troy,  and  were  there 
engaged  together  in  the  recruiting  business,  respecting  tho 
quotas  of  troops  which  it  was  supposed  the  government  would 
require  from  the  towns  of  Washington  county.  The  con- 
tract was  as  follows,  viz :  "  It  is  hereby  understood  and 
agreed  by  and  between  the  undersigned,  that  if  the  under- 
signed, or  eitlicr  of  them,  shall  make  a  contract  with  one 
or  more  towns  in  Washington  county,  N.  Y.,  to  fill  the 
quota  of  such  town  or  towns,  under  an  anticipated  call  of  the 
government,  for  a  sum  not  less  than  five  hundred  dollars  per 
man,  that  all  gains  or  profits  which  may  accrue  in  such 
business  shall  be  divided  equally,  share  and  share  alike, 
between  the  undersigned,  and  that  all  losses  shall  be  paid 
equally  by  them.    It  is  further  understood  and  agreed,  that 
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the  undersigned,  or  either  of  them,  shall  make  no  agree- 
ment to  furnish  the  quota  of  any  town  for  a  less  sum  than 
five  hundred  doUars  per  man,  without  the  consent  of  all 
the  undersigned.  That  if  two  or  more  towns  shall  be  con- 
tracted with  to  furnish  their  respective  quotas  for  five  hun- 
dred dollars  per  man,  or  more,  by  the  undersigned,  then,  and 
in  that  case,  it  is  hereby  understood  and  agreed,  that  the 
undersigned  sliall  furnish  eighteen  men,  or  whatever  number 
the  quota  of  the  town  of  Hebron  may  be,  at  the  rate  of  four 
hundred  dollars  per  man. 

''June  18, 1864.  « WM.  A.  RUSSELL. 

H.  R.  COWAN. 

A.  M.  BATES. 

P.  J.  MARSH." 

After  the  execution  of  this  contract,  the  call  for  troops 
was  made,  and  the  defendants,  individually,  or  in  connection 
with  others,  made  various  contracts  with  difierent  towns  of 
Washington  county,  this  action  was  brought  to  recover 
moneys  claimed  to  be  due  in  respect  thereof,  under  the  agree- 
ment above  set  forth. 

The  referee  reported  that  after  deducting  payments  there 
was  due  the  plaintiffs  from  the  defendants  including  interest, 
§4,692.65.  Exceptions  were  taken  to  the  report,  judgment 
was  entered,  and  the  defendants  appealed. 

S.  Hand,  for  the  appellants. 

Wm.  A.  Beachy  for  the  respondents. 

Present — ^Hogeboom,  Peokhak  and  Milleb,  JJ. 

By  the  Court — ^Milleb,  J.  By  the  terms  of  the  contract 
entered  into  between  the  plaintiffs  and  the  defendants,  it  was 
agreed  that  if  the  parties,  or  either  of  them,  made  a  contract 
with  one  or  more  towns  in  Washington  county  to  fill  the 
quotas  of  said  town  or  towns,  under  an  anticipated  call  of  the 
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goyernment,  for  a  8um  not  less  than  $600  per  man,  all  profits 
and  losses  in  sncli  business  should  be  equally  divided  between 
them.  It  was  also  stipulated  that  the  parties,  or  either  of 
them,  should  make  no  agreement  to  furnish  the  quota  of  anj 
town  for  less  than  $500  a  man  without  the  consent  of  all  of 
them. 

It  is  insisted  by  the  defendants'  counsel  that  the  stipulation 
set  forth  was  void  as  against  public  policy.  Here  is  a  pod* 
tive  agreement  between  the  parties  to  the  instrument  to  keep 
up  the  price  of  procuring  recruits,  and  the  question  arboB 
whether  such  a  contract  is  within  the  well  known  rule,  that 
all  combinations  to  keep  up  prices  and  prevent  competition 
are  illegal  and  of  no  effect.  Had  these  parties  a  right  thus 
to  agree  among  themselves  not  to  fumi^i  recruits  for  a  less 
sum  tlian  the  one  named  in  the  written  agreement  ?  By  the 
contract  the  parties  had  a  right  to  furnish  the  men  together 
or  separately,  and  were  to  share  the  profits  and  losses.  Thej 
had  a  common  interest  in  the  final  profits  or  losses,  but  there 
was  no  such  understanding  as  would  constitute  them  a  firm 
or  copartnership  engaged  in  the  same  general  buainess.  If 
all  of  them  agreed  with  a  third  party,  of  course  all  would 
be  liable ;  but  if  one  only  made  a  contract,  the  other  jpar- 
ties  who  did  not  participate  in  it  would  not  be  bound  bj 
the  acts  of  that  one.  *  Such  being  the  relative  position  of 
the  parties,  it  becomes  important  to  consider  the  principle, 
which  is  applicable  to  a  contract  made  under  the  circnm- 
stances  presented  in  the  case  now  to  be  determined. 

In  Stanton  v.  Allen  (5  Den.,  434),  it  was  held,  that  an 
association  among  the  whole  or  a  large  portion  of  the  pro- 
j)rietors  of  boats,  on  the  Erie  and  Oswego  canals,  under  an 
agreement  to  regulate  ilie  price  of  freight  and  passage,  by  a 
uniform  scale  to  be  fixed  by  themselves,  and  to  divide  the 
profits  of  their  business  according  to  the  number  of  boats 
employed  by  each,  with  provisions  prohibiting  the  members 
from  engaging  in  a  similar  business  out  of  the  association,  is 
illegal,  for  the  reason^  that  the  tendency  of  such  agreement 
iS)  to  increase  prices,  to  prevent  wholesome  competition  and 
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to  diminish  revenues  and  is  therefore  against  the  public  policy 
and  void  bj  the  principles  of  the  common  law.  In  the  case 
cited,  there  were  articles  of  association  signed  by  the  officers 
of  separate  lines  of  transportation  on  the  canals,  for  the  pur- 
pose of  establishing  fair  and  uniform  rates  of  freight.  Each 
of  the  parties  was  to  put  in  as  many  boats,  as  they  subscribed 
shares,  to  pay  a  certain  amount,  and  after  making  certain 
deductions  provided  for,  the  balance,  whether  freight  or  loss, 
was  to  be  divided  and  proportioned  among  the  several  parties 
according  to  their  relative  number  of  shares.  The  learned 
judge  who  wrote  the  opinion  says :  "  The  association  being 
thus  secured  against  internal  defection  and  external  encroach- 
ments, and  the  members  having  thrown  their  concerns  into 
stock  to  derive  an  income  in  proportion  to  the  number  of 
shares  they  hold,  and  not  according  to  their  merit  and  activity 
in  business,  and  safe  against  the  reduction  of  compensation 
that  would  otherwise  follow  mean  accommodations  and  want 
of  skill  and  attention,  the  public  interest  must  necessarily 
suffer  grievous  loss."  These  remarks  are  applicable  to  the 
case  at  bar.  According  to  the  agreement  before  us,  it  was 
of  no  consequence  how  many  recruits  each  man  obtained,  or 
how  much  activity  he  exhibited  in  obtaining  them,  all  were 
entitled  to  an  eqxisl  division  and  share,  and  the  public  were 
to  be  burdened  with  the  highest  price  by  the  combination. 
In  reply  to  the  position,  that  the  association  was  a  part- 
nership, he  remarks :  "  But  whether  it  is  of  that  character 
or  not,  is  not  material.  No  one  can  be  deceived  by  any  sup- 
posed analogy  between  the  principle  of  uniformity  of  piice 
among  the  members  of  an  ordinary  business  firm  and  the 
same  thing  in  a  confederacy  formed  for  no  other  purpose  or 
use  than  to  bring  it  about."  With  notiiing  to  show  a  part- 
nership, in  the  instrument  under  wliich  the  plaintiff's  claim 
to  recover,  it  is  too  apparent  to  admit  of  a  question  that  the 
arrangement  was  a  confederacy  to  prevent  competition,  and 
not  the  agreement  between  persons  engaged  in  the  same  gene- 
ral business  as  copartners. 
In  Hooker  v.  Vandtwater  (4  Den.,  349),  the  proprietors 
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of  five  several  lines  of  boats,  engaged  in  the  business  of  trans- 
porting persons  and  freights  on  the  canals,  entered  into 
an  agreement  among  themselves  to  run  for  the  remain- 
der of  the  season  of  navigation,  at  certain  rates  for 
freight  and  passage  then  agreed  upon  ;  but  which  were  to 
be  changed  whenever  the  parties  should  deem  it  expedient, 
and  to  divide  the  net  earnings  among  themselves,  according 
•  to  certain  proportions  fixed  in  the  articles.  In  an  action  on 
the  agreement  against  a  party  who  had  failed  to  make  pay- 
ment according  to  contract  it  was  held,  that  the  agreement 
was  a  conspiracy  to  commit  an  act  injurious  to  trade,  and 
illegal  and  void.  Jetwett,  J.,  says :  "  That  the  raising  of  the 
price  of  freight  for  the  transportation  of  merchandise  or  pass- 
engers upon  our  canals,  is  a  matter  of  public  concern,  and  in 
which  the  public  have  a  deep  interest,  does  not  admit  of 
doubt.  It  is  a  familiar  maxim,  that  competition  is  the  life 
of  trade.  It  follows,  that  wliatever  destroys  or  even  relaxes 
competition  in  trade  is  injurious,  if  not  fatal  to  it.  (The 
People  V.  Fishery  14  Wend.,  9.)  The  object  of  the  agree- 
ment as  expressed  in  tlie  written  contract  is  plausible  enough, 
but  it  is  impossible  to  conceal  the  real  intention."  It  is  very 
evident,  from  the  agreement  in  evidence,  that  the  object 
and  purpose  of  the  contract,  was  to  destroy  competition  in 
obtaining  the  enlistment  of  I'ecruits  for  the  army,  and  the 
case  is  analogous  in  many  respects  to  those  cited.  The  law 
has  always  regarded  such  contracts  with  signal  disfavor,  as 
affecting  the  character  and  value  of  proi^erty,  and  services 
rendered,  injuriously,  and  as  utterly  void.  It  has  also  been 
held,  in  numerous  cases,  that  all  agreements  between  parties 
to  prevent  competition  in  bidding  for  property  sold,  are 
unlawful,  and  that  no  action  lies  for  the  consideration  agreed 
to  be  given.  (See  Wilbur  v.  IIow^  8  Johns.,  444 ;  Doolin  r. 
Wardj  6  Johns.,  194;  Sioan  v.  Chropenning^  20  Cal.,  183; 
Gardner  v.  Morse^  25  Maine,  140;  G%dick  v.  Ward^  5 
Halst.,  87.) 

The  contract  in  question,  was  made  at  a  period  when 
recruits  were  required  in  large  nimibers  for  the  army,  and 
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could  only  be  obtained  by  the  promise  of  large  sums  of 
money,  by  way  of  bounties,  which  could  only  be  raised  by 
the  imposition  of  heavy  taxes  upon  the  people.  The  interest 
of  every  taxpayer,  clearly,  was  to  fill  the  quota  of  men 
required  at  the  lowest  amount,  and  by  the  least  expenditure 
of  money  which  could  possibly  answer  the  purpose.  The 
effect,  and  manifest  aim  of  the  contract,  was  to  produce 
directly  a  contrary  result,  and  to  increase  the  burdens  of 
taxation  upon  those  who  eventually  would  be  obliged  to  pay 
the  expenditures  required.  It  was  intended,  so  far  as  these 
parties  were  concerned,  to  prevent  the  procuring  of  any 
recruits,  for  a  less  sum  of  money  than  $500  a  man,  thus 
restraining  competition  in  the  business  of  furnishing  men, 
and  by  combinations,  to  obtain  the  largest  possible  amount. 
It  was  a  combination  to  increase  taxation  in  the  localities 
which  were  bound  to  furnish  recruits,  in  opposition  to  the 
interests  of  the  entire  community.  The  agreement  not  to 
furnish  for  a  less  sum  than  $500  was  an  important  part,  a 
vital  and  essential  element  of  the  contract,  and  contaminated 
and  impaired  the  whole  consideration.  Being  void  in  part, 
the  illegality  renders  the  whole  agreement  invalid  and  void. 
(See  Brovm  v.  Brown^  34  Barb.,  533 ;  De  Beeraki  v.  PaigCj 
47  Barb.,  173 ;  36  N.  Y.,  537.) 

The  fact  that  the  agreement  in  question  was  only  entered 
into  by  four  persons  does  not,  in  my  opinion,  militate 
against  its  being  considered  as  against  public  policy  and  void, 
for  if  this  number  can  thus  combine  and  confederate  to 
increase  taxation  and  impose  additional  burdens  upon  the 
people,  then  it  may  also  be  done  by  any  larger  number  who 
may  be  engaged  in  the  same  unlawful  object  and  purpose.  It 
is  not  the  number  which  stamps  the  agreement  as  illegal  and 
void,  but  the  nature  and  character  of  it;  the  purpose  for  which 
it  was  designed,  and  the  object  in  view,  the  raising  of  the 
price  of  recruits.  It  is  this  illegal  and  improper  purpose 
which  affects  the  whole  contract  and  renders  it  invalid  and 
void.  The  contract  being  unlawful,  the  action  cannot  be 
maintained,  and  the  decision  of  the  referee  was  erroneous. 

Lansing — ^Vol.  II        44 
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As  a  new  trial  must  be  granted  for  the  reasons  stitted, 
wliich  strike  at  the  very  foundation  of  the  plaintiff's  action, 
It  is  not  necessary  to  examine  and  consider  the  other  qnes* 
tions  raised. 

HoGEBooM,  J,,  concmred. 

New  trial  granted 


Edwabd  SiHMONSy  et  sl.y  Respondents  v.  Thomas  Cloonah' 
AND  THE  Trustees  of  the  Village  of  Rondotjt,  Appellants. 

(Genbhal  T&bm,  Third  DiGrritiCT,  Mabch,  1870.) 

In  1849,  the  owsers  of  certain  a^cultural  lands  built  an  embankment 
thereon  as  a  highway,  and  also  to  dam  a  stream  running  through  the 
premises,  and  thereby  create  a  reservoir  to  supply  water  by  means  of  a 
culvert  under  the  embankment,  to  a  mill  Airther  down  the  course  of  the 
stream,  occupied  under  them  by  one  B.  In  March,  1850,  the  owners 
conveyed  to  B.  the  mill  premises  with  the  privilege  of  using  **  the  reser- 
voir dam,"  and  in  June,  of  the  same  year,  contracted  with  him  to  sell  and 
convey,  with  possession  until  conveyance,  other  premises  Ijring  along  the 
bank  between  the  mill  site  and  the  down  stream  side  of  the  culvert  R 
took  possession  of,  and  in  1852  built  a  new  mill  on  the  premises  described 
in  the  contract,  which  he  operated  with  the  said  owner's  knowledge  by 
water  supplied  from  the  reservoir  through  the  culvert  by  means  of  a 
wooden  flume  therefrom,  and  soon  after  abandoned  the  use  of  the  old 
mill  In  1853,  while  the  new  mill  was  so  in  operation,  the  said  ownen 
conveyed  the  premises  described  in  their  contract  with  B.,  togethei 
"  with  the  appurtenances,"  to  his  assignee,  with  covenants  of  warranty, 
and  in  1867  they  conveyed  the  land  covered  by  the  reservoir  to  the 
defendant,  C. — Hddf  that  a  right  to  use  the  waters  from  the  reservoir 
passed  by  the  grant  to  B.'8  assignee,  and  C.  was  perpetually  restrained, 
in  a  suit  against  him  and  the  commissioners  of  highways,  brought  by 
one  havuig  title  through  such  assignee,  from  destroying  the  reservoir,  or 
diminishing  the  supply  of  water,  or  interfering  with  its  flow  upon  the 
plaintiff's  premises. 

Nor  could  C.  claim  on  appeal  in  such  suit,  authority  from  the  commission- 
ers of  highways  to  interfere  with  the  plaintifib*  rights  in  the  reservoir, 
he  having  interposed  as  a  defence  a  personal  right,  no  separate  motion 
having  been  made  for  nonsuit,  &c.,  at  the  trial,  on  behalf  of  the  coramia- 
sioncrs,  and  no  evidence  having  been  given  of  steps  taken  by  the  com- 
missioners, as  such,  respecting  such  interference. 
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This  actiou  was  brought  by  the  plaintiffs  to  prevent  by 
injunction  the  destruction  of  a  water  privilege  attached  to 
their  mill.  The  mill  site  'was  purchased  by  the  agreement 
and  conveyance  mentioned  in  the  referee's  report,  hereinafter 
set  forth,  for  the  sum  of  $500,  and,  with  the  improvements 
made  after  the  purchase,  and  the  water  privileges,  was  worth 
$12,000.  The  cause  was  tried  before  a  referee  who  found  the 
following  facts,  viz : 

"Previous  to  1848  or  1849,  Jansen  Hasbrouck  and  Gabriel 
W.  Ludlum,  under  a  trust  deed  from  Abraham  Hasbrouck, 
were  the  owners  of  the  land  on  both  sides  of  the  trect  in  the 
village  of  Eondout,  called  Hasbrouck  avenue,  as  the  same  id 
now  located,  for  nearly  its  entire  length,  including  tlie  pre- 
mises on  which  the  plaintiffs'  mill  now  stands,  and  the  pre- 
mises of  the  defendant,  Cloonan,  where  the  pond  or  reservoir 
now  is. 

"  For  the  purpose  of  bringing  the  property  into  market  for 
village  lots,  in  1849  or  1850,  they  took  measures  to  have  Has- 
brouck avenue  laid  out,  and  employed  Elihu  Brown  to  con- 
struct it.  Before  this  the  land  was  used  for  agricultural  pur* 
poses. 

"  They  had  only  two  objects  in  view  in  the  construction  of 
Hasbrouck  avenue ;  it  was  constructed  as  a  road  (thus  bring- 
ing the  property  into  market  for  village  lots  as  aforesaid)  and 
also  for  the  purpose  (being  the  only  other  object)  of  making 
a  reservoir  for  the  old  mill  property  at  the  corner  of  Has- 
brouck avenue  and  Mill  street,  on  which  what  is  called  *  the 
old  mill,'  being  the  '  mill  lower  down  the  stream '  herein- 
after mention,  and  had  been  standing  for  many  years ;  and  said 
reservoir  was  used  solely  for  the  purpose  of  supplying  the  old 
mill  with  water  until  Brown  abandoned  such  mill  as  herein- 
inafter  stated.  Ko  agreement  was  ever  made  with  Brown 
that  the  reservoir  might  be  used  for  any  other  pui'pose,  and 
there  was  no  agreement  with  Brown  by  which  the  new  mill 
(the  plaintiffs'  mill),  was  to  be  substituted  for  tlie  old  mill  in 
respect  of  the  water  privileges  enjoyed  by  the  old  mill. 

^^In  constructing  the  roadway  of  Hasbrouck  avenue  an 
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eiijbankment  was  raised  across  a  natural  stream  of  water, 
flowing  through  the  premises  upon  which  the  plaintiffs'  mill 
has  since  been  erected,  and  a  pond  or  reservoir  was  formed 
on  the  opposite  side  of  the  street.  A  culvert  was  constructed 
ted  across  Hasbrouck  avenue  beneath  the  surface  of  the  street 
from  this  reservoir  or  pond  to  the  opposite  side  of  the  street, 
so  that  the  water  could  be  used  for  a  mill  lower  down  iho 
stream,  which  was  then  owned  by  Jansen  Hasbrouck  and 
occupied  by  Brown  as  a  lime  and  grist  mill  under  a  contract 
from  Hasbrouck. 

"  The  culvert  is  built  of  wood  and  is  about  thirty  feet  in 
lengtli,  ten  feet  deep,  and  six  or  eight  feet  wide ;  over  it  is  a 
bridge,  also  of  wood. 

"  The  plaintiffs  take  the  water  from  the  culvert  at  its  te^ 
mination  on  the  southerly  side  of  Hasbrouck  avenue,  and 
lead  it  by  a  wooden  raceway  to  their  mill.  The  raceway  is 
about  two  feet  wide  and  eighteen  inches  high. 

"On  the  Ist  of  June,  1850,  Jansen  Hasbrouck,  having 
become  the  owner  of  the  property  on  Hasbrouck  avenue, 
which  liad  belonged  to  him  with  Ludlum,  as  trustees, 
entered  into  a  written  contract  with  the  said  Elihu  Brown 
to  sell  and  convey  to  him  the  premises  described  in  the 
complaint,  and  Brown  entered  into  the  possession  thereof; 
and  in  1851  or  1852  built  the  mill  now  owned  by  the  plain- 
tiffs and  commenced  operating  it  as  a  lime  mill  by  water, 
using  the  water  from  the  reservoir  that  had  been  formed  by 
the  construction  of  Hasbrouck  avenue.  Brown,  shortly  after 
he  commenced  operating  this  mill,  abandoned  the  old  mill 
lower  down  the  stream. 

"On  the  1st  day  of  July,  1853,  Jansen  Hasbrouck,  at 
Brown's  request,  conveyed  the  premises  agreed  to  be  sold  to 
Brown  as  above  stated,  to  Joseph  S.  Smith,  to  whom  Brown 
had  assigned  the  contracts.  This  conveyance  contains  cove- 
nants of  warranty  and  conveys  the  premises  as  described  in 
the  contract,  '  with  the  appurtenances.' 

"  At  that  time  the  mill  was  in  operation,  and  using  tlie  water 
from  the  reservoir  through  the  culvert  constructed  across  Hasr 
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brouck  avenue  under  the  surface  of  the  street,  as  the  same 
now  is.  Hasbrouck  was  then  the  owner  of  the  land  on  the 
opposite  side  of  the  street,  including  the  reservoir. 

"  The  plaintiflP,  Simmons,  subsequently  acquired  the  legal 
title  to  the  lot  in  question,  and  entered  into  copartnership 
with  the  plaintiff,  Gross,  for  the  manufacture  of  lime  in  said 
mill,  using  the  water  from  the  pond  or  reservoir  for  such 
purpose.  The  plaintiffs  were  so  engaged  as  copartners  at  the 
time  of  the  commencement  of  this  suit. 

"  The  premises,  with  the  right  enjoyed  of  using  the  water 
from  the  reservoir,  are  worth  about  $12,000 ;  if  deprived  of 
that  right,  their  value  would  be  greatly  lessened. 

"  On  the  1st  of  March,  1850,  Jansen  Hasbrouck  conveyed  to 
Elihu  Brown  the  *  old  mill  ^  and  lot,  in  whicli  conveyance 
the  privilege  to  use  *  the  reservoir  dam '  is  granted  for  the 
purposes  of  the  old  mill.  The  old  mill  was  burned  down  in 
1854,  and  the  site  has  not  since  been  used  for  a  mill.  Tlie 
pond  has  been  filled  up  and  there  is  now  no  pond  connecting 
with  it  except  the  reservoir  pond  above,  formed  by  the  con- 
struction of  Hasbrouck  avenue. 

"On  the  13th  of  November,  1867,  Jansen  Hasbrouck 
conveyed  with  covenants  of  warranty,  to  the  defendant, 
Thomas  Cloonan,  the  land  covered  by  the  pond  or  reservoir. 
Shortly  after  his  purchase  Cloonan  went  to  the  plaintiff. 
Gross,  and  informed  him  of  his  purchase,  and  told  him  he 
should  not  use  the  water  from  the  pond.  Gross  told  Cloonan 
that  he  must  not  interfere  with  the  water  rights  of  the 
plaintiff  or  fiU  up  the  pond ;  and  if  he  did,  that  the  plaintiffs 
would  assert  their  rights  to  the  use  of  the  water  by  law. 
Afterward,  on  the  23d  or  24th  of  January,  1868,  Cloonan 
came  with  men  and  hoisted  the  gate  of  the  dam  and  let  off  the 
water.  He  commenced  filling  up  the  pond  along  side  of  the 
gate  with  dirt  and  rubbish  and  stones,  and  set  men  working 
on  the  south  side  of  the  street  on  the  plaintiffs'  premises, 
under  the  flume  or  culvert,  removing  heavy  stones  which 
had  been  placed  there  to  prevent  the  washing  out  of  the 
earth,  &c.    Cloonan  also  stated  to  Gross  that  he  had  been 
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employed  by  the  trustees  of  the  village  of  Rondout  to  bmld  3 
sewer  tliere. 

^'  Tlie  trastees  of  the  yillage  of  Rondout  are  a  corporatioii 
duly  organized  under  the  laws  of  this  State,  and  had  made  an 
agreement  with  Cloonan  to  repair  the  sewer  at  the  poinc 
spoken  of." 

The  referee  also  found  the  following  conclusions  of  law: 

^^  1st.  That  by  the  deed  from  Jansen  Hasbrouck  to  Joseph 
S.  Smith,  whose  title  the  plaintifis  hold  to  the  premise 
described  in  the  complaint,  the  right  to  use  the  water  from 
the  reservoir  passed  to  the  grantee  as  appurtenant  to  tiie 
grant,  and  still  belongs  to  it. 

^^  2d.  That  the  plaintiffs  are  entitled  to  an  injunction  per 
petually  restraining  the  defendants  from  destroying  the  reser- 
voir, or  doing  any  act  that  will  materially  diminish  the  supply 
of  water,  or  that  will  interfere  with  the  flow  thereof  upon  tL^ 
plaintifis'  premises. 

'<  3d.  That  the  plaintiffs  are  entitled  to  their  costs  of  thii 
action  against  the  defendants.'^ 

The  defendants,  separately,  duly  excepted  to  the  decisions 
of  the  referee.  A  case  was  settled,  judgment  was  entered 
upon  the  referee's  report,  and  the  defendants  appealed  to  tfaia 
court. 


LwmUm  &  StebhinSy  for  the  appellants. 

William  Lounsben/y  for  tlie  respondents. 

Present — ^Hoosboom,  Peoeham  and  Millbb,  JJ. 

By  the  Court — ^Millkb,  J.  By  the  contract  entered  into 
between  Hasbrouck  and  Brown,  the  former  agreed  to  convey 
to  the  latter  the  premises  described  in  the  complaint.  Brown 
entered  into  the  possession  under  the  agreement,  built  a  mill, 
which  he  operated,  using  the  water  which  had  been  provided 
by  Hasbrouck  by  the  construction  of  Hasbrouck  avenue ;  and 
after  this  was  done  the  deed  was  executed  to  Brown's  assignee. 
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This  conveyance  merged  all  prior  cotemporaneons  agreements 
which  had  been  made,  and  it  is  evident  that  Brown  bought 
the  premises  intending  to  use  them  for  milling  purposes,  and 
that  Hasbrouck  kjiew  of  the  purposes  for  which  they  were 
designed  and  had  been  used.  The  deed  conveyed  the  pre- 
mises, together  "  with  the  appurtenances ;"  and  although  no 
water  privilege  is  particularly  mentioned,  yet  I  think,  in  view 
of  the  surrounding  facts  and  circumstances,  the  conveyance 
must  be  construed  to  include  all  such  privileges  in  regard  to 
the  water  as  naturally  and  necessarily  were  connected  with 
the  premises.  Brown  also  owned  the  old  mill,  lower  down  the 
stream,  for  the  purpose  of  supplying  which  in  part  the  reser- 
voir had  been  constructed  and  was  used  until  he  abandoned 
it ;  and  although  Brown  knew,  at  the  time  of  making  the 
contract,  that  the  reservoir  was  used  for  the  old  mill  and  the 
water  privileges  were  to  cease  and  revert  to  Hasbrouck  if 
not  used,  in  my  opinion  that  fact  does  not  deprive  the  plain- 
tiffs of  the  rights  and  privileges  which  the  deed  may  feirly 
be  construed  to  convey ;  nor  of  the  inference  to  be  drawn 
from  it,  that  it  conveyed  everything  which  related  to  or  in 
any  way  affected  the  value  of  the  premises,  I  do  not  think 
that  it  can  fairly  be  claimed  that  the  water  rights  which 
arose  from  the  reservoir  itself,  which  might  be  otherwise 
available  for  the  purposes  of  the  new  mill,  were  confined 
alone  to  the  old  mill,  and  that  the  abandonment  or  discon- 
tinuance of  the  latter  would  cut  off  and  prevent  the  use  of 
the  water  which  flowed  from  this  source  for  the  benefit  of  tlie 
stream.  This  clearly  was  one  of  the  benefits  existing  at  the 
time  which  followed  the  conveyance  of  the  property  and 
passed  with  the  title  of  the  land  itself.  The  principle  is  well 
settled,  that  in  such  cases  a  deed  from  the  owner  conveys  all 
the  benefits  which  belong  to  the  property  as  between  that 
which  is  conveyed  and  property  which  is  retained.  The  doc- 
trine is  fully  discussed  in  Lam-pman  v.  MUlca  (21  N.  Y., 
605),  and  it  is  said  in  the  learned  and  able  opinion  of  Selden, 
J. :  **  That  where  the  owner  of  tenements  sells  one  of  them, 
or  the  owner  of  an  entire  estate  sells  a  portion,  the  purchaser 
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takes  the  tenement  or  portion  sold  with  all  tlie  benefits  aud 
burdens  which  appear  at  the  time  of  sale  to  belong  to  it  as 
between  it  and  the  property  which  the  vendor  retains."  At 
the  time  when  the  deed  of  the  premises  in  question 
was  executed  the  reservoir  was  in  existence,  and  the  water 
from  it  had  been  taken  from  the  culvert,  which  had  been 
erected  by  Hasbrouck,  and  used  by  the  plaintiffs  for  their 
mill ;  and  it  must  be  considered,  I  think,  as  a  one  of  the  bene- 
fits which  belonged  to,  and  wliich  was  to  be  derived  from  the 
sale,  as  between  the  property  sold  and  that  wliich  remained. 

Tlie  learned  judge,  in  the  same  case,  also  sajs  :  "  The  par- 
ties are  presumed  to  contract  in  reference  to  the  condition 
of  the  property  at  the  time  of  the  sale,  and  neither  lias  a 
right,  by  altering  arrangements  then  openly  existing,  to 
change  materially  the  relative  value  of  the  respective  parts." 
The  fact  that  the  reservoir,  and  the  water  arising  from  it,  had 
been  used  for  the  benefit  of  the  plaintiff's  mill,  arc  pre- 
sumed to  have  been  taken  into  consideration  at  the  time  of 
the  sale,  and  if  these  are  to  be  disregarded  and  overlooked, 
it  is  apparent  that  the  value  of  the  property  would  be  seri- 
ously affected,  and  the  vendee  deprived  of  one  of  the  most 
important  and  essential  elements  of  value  to  real  estate  of 
this  character.  The  reservoir  was  in  existence  at  the  time 
the  contract  of  sale  was  entered  into  between  the  parties, 
and  the  mill  site  would  bo  of  no  account  without  the  water 
privilege  attached  to  it.  The  case  cited,  covers  entirely  the 
principle  involved  in  the  one  at  bar,  and  I  think,  is  decisive. 
It  is  enough,  I  think,  that  the  water  privilege  was  the  prin- 
cipal element  which  constituted  the  value  of  the  property, 
and  that  the  mill  was  built,  and  the  water  used,  when  the 
conveyance  was  made  by  Hasbrouck  to  Smith.  This  con- 
veyance was  a  sale  of  all  the  privileges  and  benefits  existing 
at  the  time,  which  were  known  to  the  grantor. 

I  think  that  tliero  is  no  force  in  the  position,  that  the 
assignee  of  the  contract  was  the  equitable  owner,  and  that 
Hasbrouck  only  had  a  lien  for  the  unpaid  portion  of  the 
purchase  money.     The  title  did  not  become  perfect  until  the 
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conveyance,  and  had  it  been  intended  to  convey  tlie  premises 
with  reservations,  they  should  have  been  specified.  Evidently, 
the  grantor  had  knowledge  of  the  large  expenditure  made 
for  improvements,  and  of  the  rights  which  had  been  enjoyed 
from  tlic  reservoir  unrestricted ;  and  he  is  not  in  a  position 
to  assert,  that  his  deed  did  not  convey  all  that  would  natur- 
ally belong  to  the  premises. 

It  is  urged,  that  the  trustees  of  the  village  of  Eondout 
were  acting  in  pursuance  of  a  special  statutory  power,  to  con- 
struct or  repair  the  sewer,  and  also  in  discharge  of  an  abso- 
lute duty,  as  commissioners  of  highways  of  the  village,  and 
that  Cloonan  is  protected  under  such  power  and  duty.  Cloo- 
nan in  his  answer,  alleges  title,  and  claims  under  that  title. 
He  sets  up  a  right  to  fill  up  the  pond,  so  far  as  the  same 
covers  his  land,  and  to  appropriate  the  land  to  his  own  use. 
Ho  stated  his  intention  to  one  of  the  plaintifis,  to  build  a 
sewer  to  carry  off  the  water  from  the  pond,  and  to  fill  it  up 
for  lots,  thus  stopping  the  use  of  the  mill,  and  greatly  impair- 
ing its  value.  These  declarations  evince,  that  he  did  not 
claim  to  defend  himself,  under  the  authority  of  the  trustees 
of  the  village,  and  are  binding  upon  him. 

As  to  the  trustees,  it  does  not  appear  that  a  separate  motion 
was  made  on  their  behalf  for  a  nonsuit,  nor  any  claim  to 
disconnect  themselves  from  the  acts  of  Cloonan.  ISTor  was 
there  any  evidence  to  establish  that  a  sewer  was  required  for 
the  use  of  the  village  or  that  any  legal  steps  had  been  taken 
for  the  construction  of  it,  nor  that  the  act  done  was  authorized 
as  commissioners  of  highways. 

I  have  examined  the  objections  made  to  the  admission  of 
evidence,  and  I  think  that  none  of  them  are  well  taken. 
They  do  not  require  discTission. 

There  was  no  error  upon  the  trial  before  the  referee,  and 
the  judgment  must  be  aflSbrmed  with  costs. 

Judgment  affirmed. 


Lansing — ^Vol.  H,        45 
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JoHK  Rm^HASTy  Appellant,  v.  Sioth  Yottno,  Bespondent 
(General  Tebh,  Thibd  Dibtbict,  Mabch,  1870.) 

Tlie  omisBion  of  an  oreneer  of  higbwajs,  to  delirer  to  the  town  dak  a 
list  of  the  inhabitants  in  his  road  district  liable  to  work  on  the  highways, 
as  provided  by  section  21  of  the  statute  Tespecting  assessments  for  high- 
way labor  (1  R.  S.,  506),  does  not,  it  seems,  avoid  the  assesament,  made 
agiinst  persons  so  liable,  by  the  commissioners  of  highways^  ^Ui, 

It  seems,  the  provision  of  the  statute,  in  this  particular,  is  merely  directoqr. 

It  seems  that  the  "  new  inhabitants^"  whose  names  "  shaU,  ftom  time  to  Ume, 
be  added  to  the  several  lists,  Ac."  (§26,  id.),  are  new  inhabitants,  not  of 
the  road  district,  but  of  the  town. 

And  that  in  resi)ect  to  all  his  land  situate  in  the  town,  each  mhabitant 
thereof  is  to  be  assessed  for  highway  kbor,  in  the  particular  road  district 
in  which  he  has  his  residence. 

But  it  seems,  if  one  who  owns  land  hi  the  same  town  with  his  residence, 
but  in  a  different  read  district,  moves  his  residence  to  the  land  without 
having  been  assessed  in  respect  thereof  for  highway  labor,  his  name  may 
be  added  to  the  list  under  section  26  as  a  name  ^  left  out,"  and  he  rated 
accordingly. 

The  overseer  of  highways  for  road  district  No.  1,  of  the  town  of  8;,  neglected 
to  deliver  the  list  required  by  section  21,  to  the  town  deik  of  that 
town,  and  the  commissioners  of  highways,  at  the  proper  time,  prepared  s 
list  for  the  district  from  the  list  used  in  previous  years,  and  placed  upon 
it  the  name  of  the  plaintiff  who  resided  m  road  district  No.  9,  of  the  sarao 
town,  but  owned  laud  in  the  former  district  This  list  they  delivered  tr> 
the  defendant  as  overseer  of  highways  for  district  No.  1,  who,  whoi  the 
plaintiff  had  soon  after  moved  his  residence  to  his  land  in  district  No.  1, 
assessed  him  for  highway  labor  in  respect  of  sudi  land,  and  notified  him 
to  perform  it,  which  he  did  in  part,  refusing  to  perfoim  the  bahmoe; 
whereupon  complaint  was  made  by  the  ovoiseer  under  the  statute  (§  41) 
to  a  justice  of  the  peace,  the  plaintiff  was  summoned,  a  fine  imposed,  and 
warrant  issued  for  collection  thereof  (§§  42, 43),  under  which  his  property 
was  levied  on  and  sold. — SMy  that  the  plaintiff  could  not  di^mte  the 
validity  of  the  assessment  in  an  action  to  recover  the  value  of  tt» 
property  sold. 

Beach  v.  Furfnan  (0  John.  R,  229),  distinguished. 

Quere,  whether  the  overseer  of  highways,  in  making  the  assessment,  did  not 
act  Judicially. 

Appeal  by  the  plaintiff  from  a  jadgment  entered  at  tlie 
circuit  against  him  for  costs,  in  an  action  to  recover  for  a 
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wagou  taken  and  sold  for  a  fine  imposed  for  not  working  oti 
the  highway. 

One  Lawyer  was  overseer  of  road  district  No.  1,  of  the 
town  of  Schoharie,  in  the  year  1864.  His  road  warrant  was 
in  a  book  containing  the  old  lists  of  persons  assessed  for  high- 
way labor  in  said  district  for  a  series  of  years  immediately 
prior  thereto.  This  book  was  delivered  to  the  town  clerk  of 
the  town  by  Lawyer  in  the  spring  of  1865,  and  by  the  clerk 
was  delivered  to  the  commissioners  of  highways  of  the  town, 
and  it  was  before  them  at  their  meeting  in  1865,  when  the 
road  list  in  question  was  made  out  by  the  commissioners. 
To  this  list  was  attached  a  warrant  signed  by  the  commis- 
sioners, regular  upon  its  face.  And  the  book  containing  the 
list  and  warrant  was  afterward  delivered  to  the  defendant. 

The  plaintiff  at  this  time  resided  on  a  farm  in  road  district 
No.  9,  in  said  town,  which  he  had  sold,  and  he  was  expected 
soon  to  move  his  residence  therefrom  to  a  place  which  he  had 
bought  in  road  district  No.  1 ;  and  for  this  reason  the  commis- 
sioners put  the  plaintiff's  name  on  the  list,  but  did  not  assess 
hhn. 

Afterward?  And  in  May,  1865,  the  plaintiff  moved  his  resi- 
dence from  road  district  No.  9  to  his  place  so  purchased 
in  road  district  No.  1,  and  after  the  removal,  the  defendant, 
as  overseer  of  highways  for  road  district  No.  1,  ascertained 
the  time  for  which  the  plaintiff  ought  to  be  assessed  on 
account  of  the  place  to  which  he  had  moved,  and  rated  hiiji 
as  others  had  been  rated  by  the  commissioners,  and  placed 
opposite  his  name  on  the  list,  nnder  the- column  of  ^'days 
assessed,"  the  number  "  10." 

After  this  assessment  had  been  made,  the  defendant  warned 
the  plaintiff  out  to  work.  Plaintiff  worked  three  days  and 
then  told  the  defendant  that  he  would  commute  for  the  bal- 
ance. He  said  that  he  would  pay  the  commutation  in  a  few 
days.  And  afterward  the  plaintiff  sent  the  defendant  a 
dollar,  claiming  that  it  was  the  full  commutation,  which  the 
defendant  did  not  accept.  The  defendant  then  warned  him 
out  twice.    The  plaintiff  neglected  and  refused  to  appear. 
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and  the  defendant  proceeded  against  him,  nnder  the  statute, 
to  collect  the  fines  imposed  thereby. 

The  plaintiff  was  twice  fined  by  the  jnstice,  but  did  not  pay 
the  fine.  Warrants  to  collect  the  fines  and  costs  were  issued 
by  the  justice  and  deliyered  to  a  constable,  who  sold  a  wagon 
of  the  plaintiff  xmder  the  same.  For  that  sale  this  action 
was  brought. 

Judgment  was  rendered  for  defendant  with  costs,  and  the 
plaintiff  appealed  to  this  court. 

If.  P.  Hinman^  for  the  appellant. 

JJ.  Krurriy  for  the  respondent. 

Present — Ingalls,  Peckham  and  MaLEB,  JJ. 

By  the  Court — ^Peckham,  J.    The  legality  of  the  proceed- 
iDgs  before  the  justice,  imposing  the  fines,  is  not  questioned. 
The  plaintiff  seeks  to  recover  mainly  on  two  grounds : 

1.  That  the  commissioners  had  no  jurisdiction  to  make  the 
list  and  issue  the  road  warrant  to  the  defendant,  for  the 
reason  that  the  defendant  did  not  ^  within  sixteen  days  after 
his  election  or  appointment,  deliver  to  the  town  clerk  a  list, 
subscribed  by  him,  of  the  names  of  all  the  inhabitants  in  his 
road  district  who  are  liable  to  work  on  the  highways."  (1 R 
S.,  506,  §  21.) 

2.  That  the  overseer  had  no  right  to  assess  the  plaintiff  for 
the  reason,  1st.  That  he  had  no  legal  list  in  his  hands  upon 
which  to  make  the  assessment ;  and,  2d.  That  the  plaintiff 
was  not  "  left  out  of  such  list,  or  a  new  inhabitant,"  within 
the  meaning  of  the  statute.    (1  E.  S.,  507,  §  26.) 

The  failure  of  the  overseer  to  deliver  a  list  to  the  town 
clerk,  is  the  only  ground  upon  which  the  action  of  the  com- 
missioners is  questioned. 

Is  this  provision  of  the  statute,  requiring  the  overseer  to 
deliver  the  list  to  the  town  clerk,  imperative  or  directory' 
If  it  be  imperative,  the  commissioners  had  no  authority  te 
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make  an  asBessment,  until  tliey  received  such  list  from  the 
town  derk;  and  their  action  in  the  premises  would  be  void. 

In  my  view,  the  statute  is  merely  directory,  although  the 
point  is  not  free  from  doubt.  The  act  declares  "  that  each  of 
the  overseers  of  highways  shall  deliver  to  the  clerk  of  the 
town,  within  sixteen  days  after  his  election,  or  appointment, 
a  list  subscribed  by  such  overseer,  of  the  names  of  all  the 
inhabitants  in  his  road  district,  who  are  liable  to  work  on  the 
highways."    (1  R.  S.,  507,  §  21.) 

Section  23  provides,  that  the  town  d^rk  shall  deliver  the 
lists  filed  by  the  overseers  to  the  commissioners,  "  who  shall 
proceed  at  their  next  meeting,  or  at  some  subsequent  meet- 
lUfiC)  to  ascertain,  estimate  and  assess  the  hiirhway  labor  to 
be%ormed  iu  their  town  the  then  ensumg  year." 

Thus  it  would  seem,  that  the  act,  in  terms,  contemplated 
that  the  commissioners  should  proceed  to  make  the  assess- 
ment after  the  delivery  of  the  "  lists  "  to  them.  But  it  does 
not  prohibit  them  from  proceeding,  if  the  lists  be  not 
furnished. 

Such  lists  are  not  furnished  for  any  other  purpose,  than  to 
indicate  the  persons  "  liable  to  work  on  the  highways." 

In  making  the  assessment,  the  commissioners  do  not  use 
the  lists,  except  to  affix  to  the  name  of  each  person  named 
in  it,  the  number  of  days  which  such  person  shall  be  assessed 
for  highway  labor.  (§  24,  sub.  5.)  Yet  if  any  name  of 
any  person  be  left  out  of  any  such  list,  the  overseer  is  author- 
ized to  assess  him.  (§  26.)  The  whole  number  of  days  to 
be  assessed  in  all  by  the  commissioners,  is  determined  not  by 
such  lists,  but  ^^  by  the  number  of  taxable  inhabitants  in  such 
town.''  (§  24,  sub.,  1.)  The  number  of  taxable  inhabitants 
may  be  ascertained  by  the  tax  list  of  assessments.  Thus, 
the  necessity  for  this  list  by  the  overseer  to  the  clerk,  would 
not  seem  to  be  absolute,  except  that  it  seems  to  be  made  the 
basis  of  the  commissioners'  action.  But,  I  think,  these  pro- 
visions are  merely  as  to  the  manner  of  making  the  assess- 
ment, rather  than  necessary  to  give  jurisdiction  to  make  it. 

Ho  important  vital  omission  is  made,  but  the  directions  of 


858  CASES  IN  THE  SUPREME  COURT        [March, 

Rinehaft  v.  Young. 

the  statute,  as  to  the  manner  of  making  the  assessment,  are 
not  complied  with.  {People  v,  Cook^  14  Barb.,  259,  at  pp. 
290  to  294,  and  cases  there  cited ;  same  case,  8  N".  Y.,  67,  at 
p.  91.) 

Then  had  the  overseer,  the  defendant,  a  right  to  make  the 
assessment  against  the  plaintiff,  either  on  the  gromid  that  he 
was  a  "  new  inhabitant,"  or  that  he  was  "  left  ont  of  snch 
list."  I  do  not  think  he  was  a  "new  inhabitant,"  within  the 
meaning  of  the  statute,  unless  he  had  been  a  non-resident  of 
the  town,  directly  prior  to  moving  into  this  road  district,  as 
the  statute  makes  an  inhabitant  of  a  "  town "  assessable 
therein.  He  is  to  be  assessed  fbr  all  lands  he  may  own 
therein,  whether  in  the  road  district  in  which  he  resides,  or 
in  another.  (1  R  S.,  505,  §  19 ;  id.,  509,  §  32.)  The  plain- 
tiff  could  not,  therefore,  according  to  these  provisions,  be 
regarded  as  a  new  inhabitant,  by  moving  from  one  road  dis- 
trict to  another  in  the  same  town.  There  seems  to  be  no 
reason  for  such  holding.  But,  in  my  judgment,  he  may  be 
regarded  as  a  person  "  left  out  of  such  list,"  when  he  moves 
from  one  road  district  into  another,  of  the  same  town,  and 
he  owns  land  in  the  latter  district,  for  which  he  liad  not  been 
i^essed  in  the  other  road  district.  That,  I  think,  is  this  case. 
As  to  the  farm  lying  in  road  district  No.  1 ,  his  name 
was  "left  out  of  the  list."  He  might  have  been  assessed  for 
that  farm  in  the  other  district,  where  he  formerly  resided, 
but  the  facts  show  he  was  not.  Persons  assessed,  residents 
of  the  town,  cannot  be  compelled  to  work  out  of  the  road 
district  where  they  reside,  but  by  consent  of  the  comriiis- 
sioners  of  highways,  they  may  apply  "  the  work  assessed  in 
i^espect  to  land"  they  have  in  another  district,  in  the  district 
where  the  same  is  situated. 

It  may  be  urged  that  one  can  scarcely  be  said  to  be  "left 
DUt,"  when  he  could  not  legally  have  been  put  in ;  as  plaintiff 
certainly  could  not  be  in  district  No.  1  prior  to  hJs  moving  into 
it ;  and  yet,  after  he  left  district  No.  9,  it  was  too  late  to  assess 
him  there.  If  not  assessed  in  No,  1,  he  would  entirely  escape. 
It  is  proper  under  such  circumstances  to  give  a  liberal  interpre 
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tation  to  the  words  "  left  out.''  To  liold  that  the  plaintiff 
may  in  this  case  be  regarded  as  '^left  out,"  I  think,  beat 
aubservea  the  purpose  of  the  statute.  It  is  within  its  spirit, 
if  it  cannot  b^  claimed  to  be  within  its  letter.  The  objection 
that  no  such  ^^list"  had  ever  been  filed  or  delivered  to  the 
defendant,  overseer,  and  therefore  no  name  could  be  '^  left 
out"  of  that,  has  already  been  considered,  in  holding  that 
the  assessment  made  out  by  the  commissioners,  although 
never  first  delivered  to  the  clerk  by  the  overseer  was  in 
substance  the  list ;  sufficiently  so  for  this  purpose. 

I  do  not  tliink  that  any  error  is  shown  in  the  making  of 
the  assessment  by  the  overseer,  the  defendant. 

It  is  insisted  on  the  part  of  the  defendant,  that  the  fines 
imposed  upon  the  plaintiff  by  the  justice  on  the  complain^t  of 
the  defendant,  are  a  bar  to  this  action.  That  they  were 
judgments  rendered  substantially  between  the  same  parties  as 
to  the  same  matters  in  controversy  here.  Hence,  that  the  ques- 
tion is  res  adjvdicata.  And  there  is  great  force  in  the  position. 

It  is  no  objection  to  this  judgment  that  it  was  rendered  in 
a  summary  proceeding.  It  is  eqimlly  conclusive.  (Dema/rest 
V.  Darg,  32  N.  Y.,  281.) 

iN'or,  is  it  legally  true,  that  the  matter  tried  in  this  suit 
could  not  have  been  legally  tried  in  those  suits.  If  this 
assessment  in  this  district,  No.  1  were  void,  it  was  a  perfect 
answer  to  the  complaint  before  the  justice,  for  a  fine  for  not 
doing  the  work  by  the  plaintiff.  It  is  true  this  court  held  in 
Beach  V.  Furman  (9  J.  B.,  229),  that  the  justice  could  not 
"inquire  into  the  legality  of  the  assessment,  but  was  bound 
by  the  act  forthwith  to  issue  his  warrant  of  distress ;"  and  the 
court  say  farther  in  that  case  and  in  the  cases  there  cited,  that 
^the  jnstice  acted  ministerially."  Bat  the  statute  under 
which  the  court  made  that  decision  was  materially  different 
from  the  act  in  force  when  these  fines  were  imposed.  (2  K. 
L.,  272,  §  9.)  Now  the  justice  first  issues  a  summons  requir- 
ing the  delinquent  to  appear  forthwith,  to.  show  cause  why  he- 
should  not  be  fined  according  to  law.  (1  E.  S.,  510,  §  12.) 
If  upon  the  return  of  such  summons,  "  no  sufiicient  cause 
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shall  be  eliowii  to  the  contraiy/'  the  justice  shall  impose  a 
fine,  &c.  (§  43,)  This  provision  is  not  in  the  old  statute. 
Hence  the  court  held  the  duty  of  the  justice  to  be  merely  min- 
isterial under  that  act.  Here  it  is  quite  clear  in  my  opinion, 
that  the  act  of  the  justice  in  passing  upon  the  sufSciency  of 
the  excuse,  is  not  ministerial,  but  judicial.  In  other  words 
he  renders  judgment  in  this  as  in  any  other  case,  but  the 
complaint  is  made  perhaps  prima  facie  evidence  of  the 
delinquency. 

There  can  be  no  doubt  that  if  the  defendant,  the  overseer, 
was  without  jurisdiction  to  make  this  assessment,  and  it  was 
therefore  void,  it  would  have  been  a  perfect  defence  before 
the  justice  to  the  imposition  of  a  fine  for  not  working  on  the 
highway.  The  plaintiff  might  have  shown  any  defence 
before  the  justice  to  the  imposition  of  a  fine,  that  he  could 
present  in  this  case  as  a  ground  of  action.  In  other  words, 
a  cause  of  action  proved  here  would  have  been  a  good  defence 
tliere.  A  mere  error  in  the  assessment  where  the  overseer 
had  jurisdiction,  would  not  have  been  suflBicient  for  either. 
{EandaU  v.  Smithy  1  Den.,  219.) 

The  parties  were  in  substance  the  same.  In  fact,  the  case 
before  the  justice  seems  to  have  been  in  the  name  of  the 
defendant  as  plaintiff;    So  it  was  in  9  J.  E.  and  in  3  J.  R 

But,  whether  in  his  name  or  not,  it  was  conducted  by  him. 
He  was  in  substance  the  plaintiff,  and  the  defendant  there  had, 
or  could  have  had  the  benefit  of  every  defence  to  which  he 
would  have  been  entitled,  if  the  plaintiff  there  had  been  in 
name  the  defendant  here. 

I  think  T€8  adjudicata  here  a  good  defence.  Again  was 
not  this  a  judicial  act  in  the  defendant  in  making  this  assees- 
ment  ?  He  had  jurisdiction  of  the  person  of  this  plaintiff 
and  of  the  land  for  which  he  was  assessed.  Eut  I  do  not 
propose  to  discuss  this  point. 

I  think  the  judgment  should  be  aflSrmed. 

Judgment  affirmed. 
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Edwabd  N.  Daucht,  Eespondent,  v.  Robert  F.  Silliman  and 

OTHERS,  Appellants. 

(Qenebal  Term,  Third  District,  September,  18GS). 

The  decision  of  a  referee  will  not  be  reversed  on  appeal,  upon  the  groand 
that  it  is  given  against  a  preponderance  of  testimony  as  respects  the 
number  of  witnesses,  where  the  evidence  is  conflicting,  and  no  fact  clearly 
ascertained,  controls  the  case. 

JThere  common  carriers  by  water,  under  false  and  fraudulent  rcprcsenta 
Uons,  as  to  the  character  of  their  vessel,  made  a  special  contract,  to  cany 
goods  at  the  shipper's  risk,  he  insuring  at  the  carriers  expense ;  and  the 
shipper  failing  to  effect  an  insurance,  because  the  vessel  was  not  as  repre- 
sented, prohibited  the  carriers  before  the  voyage  began,  from  taking  the 
goods,  and  they  persisting,  the  goods  were  damaged  on  account  of  a  col- 
lision on  the  way. — EMy  that  the  shipper  might  treat  the  carriers  as  if 
they  had  undertaken  to  transport  the  goods  without  limitation  of  their 
liability,  and  sue,  and  recover  from  them,  upon  that  theory. 

This  was  an  appeal  by  the  defendants  from  a  judgment 
entered  on  the  report  of  a  referee. 

The  action  was  against  the  defendants,  as  common  carriers, 
for  damage  to  a  quantity  of  rye,  shipped  by  the  plaintiff,  on 
their  boat  at  Troy,  in  December,  1862,  to  be  carried  to  New 
York. 

The  complaint  ayerred  that  defendants,  as  common  carriers, 
received  the  rye,  under  a  special  agreement  to  carry,  at  a 
specific  charge  for  carriage,  and  an  additional  charge  for  extra 
towing ;  that  the  rye  was  carried,  but  was  damaged  by  wet 
on  the  voyage.  The  answer  admitted  the  occupation  of  the 
defendants,  that  they  received  the  rye,  and  carried  it,  and 
that  it  was  damaged ;  but  alleged,  that  by  the  freighting 
agreement,  the  plaintiff  was  to  assume  all  the  risks  of  the 
voyage,  the  defendants  being  in  no  manner  liable  for  the  safe 
transportation  of  the  rye ;  and  that  the  plaintiff  was  to  get 
the  rye  insured,  defendants  to  pay  the  cost  of  the  insurance. 

It  appeared  that  the  voyage  was  late ;  that  the  river  was 
obstructed  by  ice,  and  that  at  Albany,  the  defendants'  boat 
ran  against  another  boat  lying  in  the  river,  causing  a  leak^ 
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which  produced  the  damage.  It  was  conceded  that  the 
defendants'  boat  was  navigated  in  the  ordinary  way,  and  that 
proper  care  was  taken  of  the  cargo,  after  injury.  And  the 
referee  found,  that  the  defendants  exercised  proper  skill  and 
care,  in  the  navigation  of  the  boat,  and  in  notifying  the  plaintiff 
of  the  loss,  and  in  preserving  her  cargo.  The  contract  for 
carriage,  as  alleged  in  the  answer,  was  substantially  proven, 
and  the  referee  found  that  by  it,  "plaintiff  was  to  take  all  the 
risks  of  the  voyage,  and  that  defendants  were  not  to  take  any 
of  the  risks  of  the  transportation."  And  also,  that  "  plain;  ^ 
tiff  was  to  procure  insurance  upon  the  cargo,  and  defendants 
were  to  pay  the  premium  therefor." 

The  plaintiff  gave  evidence  to  show,  that  at  the  time  ot 
the  agreement,  the  defendants  falsely  represented,  that  the 
boat,  by  which  the  rye  was  to  be  carried,  ranked  as  a  second 
class  boat,  when  in  fact  she  was  rated  as  one  of  the  third 
class  on  the  insurance  register,  made  up  in  New  York ;  that, 
therefore,  the  plaintiff  could  not  obtain  insurance  upon  the 
cargo ;  that  on  learning  this,  before  the  boat  sailed,  he  notified 
the  defendants,  and  forbade  the  transportation  of  the  rye, 
and  that  the  defendants,  nevertheless,  carried  it  to  !New 
York.  Conflicting  testimony  was  given  on  these  issues.  The 
referee  found  for  the  plaintiff. 

Judgment  passed  against  the  defendants  upon  tlie  theory, 
tliat  their  alleged  false  representation,  as  to  the  class  of  their 
boat,  entitled  the  plaintiff  to  rescind  the  special  contract,  and 
forbid  the  transportation  of  rye ;  and  that  he  did  so,  and 
defendants  having  wrongfully  carried  the  rye,  the  plaintiff 
could  treat  them  as  common  carriers  thereof,  and  recover. 

The  defendants  excepted  to  all  the  findings,  upon  which 
this  theory  was  founded,  and  to  the  legal  conclusions  upon  it» 

W.  A,  Beach,  for  the  appellants. 

John  B.  OaLe,  for  the  respondents. 

Present-.  -Ingalls,  Hogeboom  and  Pkokham,  JJ. 
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By  the  Court — Peckham,  J.  I  have  carefully  examined 
the  evidence  upon  the  questions  of  fact  presented  and  urged 
by  the  appellants,  and  I  am  satisfied  that  this  court  should 
not  interfere  with  the  judgment  upon  either  of  such  g]*ounds. 
The  contradictions  are  clear  and  absolute^  and  it  was  a  proper 
case  for  the  referee  to  decide  as  to  the  credibility  of  the  wit- 
nesses. There  is  no  conceded  or  clearly  proved  fact  that  eon- 
trols  the  case.  Upon  some  points  the  defendants  have  much 
the  greater  number  of  witnesses,  but  there  is  nothing  in  the 
testimony  or  &ct8  that  will  allow  thier  court  to  overrule 
the  sound  principle  that  witnesses  ^'must  be  weighed,  not 
counted  ;^'  and  the  referee  who  had  the  witnesses  before  him 
was  better  qualified  than  this  court  can  be  for  that  purpose. 
There  is  one  important  fact  proved  on  the  trial  in  reference 
to  the  contract,  viz. :  That  defendant,  Bobert  F.  Silliman, 
telegraphed  to  New  York  for  the  insurance  of  this  rye  on  the 
evening  when  the  plaintiff  alleges  he  had  forbidden  Silliman 
to  carry  the  rye,  and  Silliman  testified  that  he  was  requested 
to  so  telegraph.  This  the  plaintiff  positively  denies.  It  will 
be  remembered  that  by  the  contract  as  conceded  by  both 
paities  the  plaintiff  was  to  get  the  rye  insured  at  the  defend- 
ants'  expense.  It  is  a  very  pertinent  fact  that  Silliman  tele- 
graphed to  have  the  rye  insured  when  he  did ;  but  as  I  do  not 
intend  to  discuss  the  facts  at  length,  I  will  not  pursue  this 
further.  There  is  much  contradictory  evidence  whether 
plaintiff  requested  Silliman  so  to  telegraph. 

The  only  question  as  to  which  we  entertain  any  doubt  is 
whether  the  plaintiff  can  treat  the  defendants  as  common  car- 
riers, and  sue  them  as  such  when  they  took  the  rye  contrary 
to  and  in  defiance  of  the  plaintiff's  orders.  Under  the  cir- 
cumstances, we  think  he  can.  According  to  the  findings  of 
the  referee,  the  defendants  agreed  to  carry  the  rye  substan- 
tially at  plaintiff's  risk  at  a  given  price ;  the  plaintiff  agreeing 
to  get  the  rye  insured  at  the  defendants'  expense.  This  contract 
was  based  upon  the  representation  of  the  defendants,  that  the 
boat  on  which  it  was  to  be  carried  was  a  second-class  boat. 
In  fact,  she  was  found  to  be  a  third-class,  within  the  meaning 
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of  the  parties ;  thus  materially  affecting  the  contract  and  the 
safety  of  the  rye.  Thereupon  the  plaintiff,  failing  to  get  her 
insured,  forbade  the  transportation.  Yet  the  defendants  pro- 
ceeded, and  the  rye  was  on  the  voyage  injured  to  the  amount 
of  the  damages  found  for  the  plaintiff. 

The  defendants  insisted  upon  conveying  the  rye.  It  is 
clear,  under  these  facts  as  found,  that  the  defendants  could  not 
claim  the  exemptions  from  peril  provided  by  the  original  con- 
tract. By  a  material  misrepresentation  the  defendants  had 
authorized  the  plaintiff,  the  moment  he  discovered  it,  to 
terminate  the  contract,  and  forbid  the  carrying  of  the  rye. 
He  did  so.  If  the  defendants  stiU  insisted  upon  carrying  the 
rye  they  did  so,  we  think,  at  their  own  peril,  and  upon 
risks  and  rcsponsibUities  incident  to  their  employment.  The 
plaintiff  very  likely  may  have  treated  them  as  wrong-doers, 
and  thus  prosecuted  them.  But  we  see  no  objection  to  his 
ti*eating  them  as  common  earners  without  any  qualification  or 
modification  of  their  liabilities  under  the  contract  which  was 
avoided  by  their  misrepresentation.  It  may  well  be  that  the 
contract  was  void  even  as  to  the  price  of  transportation,  as 
well  as  in  other  respects ;  no  doubt  it  was,  but  no  question  as 
to  that  was  raised  at  the  trial,  and  none  can  therefore  be  pre- 
sented here.  I  have  carefully  examined  all  the  points  pre- 
sented by  the  appellants.  I  think  no  error  was  committed 
by  the  referee,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 


Lulling. 
2L364 
102a  426 


Masgabet  Llotd,  Administratrix,  &c.,  Respondent,  v.  Johh 

T.  Oabbieb,  Appellant. 

(Gbkeral  Tebx,  TmsD  District,  Decembeb,  1868.) 

Where  a  member  of  a  partnership  firm  advances  money  for  its  business 
beyond  what  is  required  of  him  by  the  copartnership  agreement,  he  if 
entitled  to  interest  on  such  advances. 
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Obe  of  two  copartners  adyBnced  moneys  for  the  firm  business  in  excess  of 
the  amoont  which  he  had  agreed  to  fiimish  therefor,  and  charged  interest 
thereon  upon  the  firm  books,  which,  after  dissolution,  the  firm  clerk,  act- 
ing for  such  partner  and  in  connection  with  the  other  partner  examined, 

•  and  no  objection  was  made  by  the  latter  to  the  chaige ;  statements  of  the 
accounts  were  also  presented  to  the  latter  partner,  including  the  chaigefor 
interest,  and  he  then  made  no  objection ;  in  an  action  by  the  partner  who 
had  made  the  advances,  for  an  accounting,  the  referee  allowed  the  item 
of  interest  as  upon  an  account  stated. — Heidt  on  appeal,  that  his  decision 
should  be  sustained. 

Appeal  from  a  judgment  entered  on  the  report  of  a 
referee. 

Lloyd,  the  plaintiJOf's  intestate,  brought  the  action  against 
Carrier,  his  former  partner,  after  dissolution  of  their  partner- 
ship,  to  recover  a  balance  claimed  on  account  thereof.  Lloj'd 
having  deceased,  pendente  litey  the  plaintiff  was  substituted 
as  his  administratrix.  The  referee  found  that  the  firm  had 
been  dissolved  in  May,  1861,  and  that  Lloyd  had  previously 
advanced  moneys  for  the  prosecution  of  the  firm  business,  for 
which  he,  through  the  firm  clerk,  had  charged  interest  upon 
its  books.  That  after  the  termination  of  tlie  partnership, 
Carrier,  in  connection  with  such  derk,  acting  as  Lloyd's  agent, 
had  examined  and  compared  the  firm  accounts,  and  that 
Carrier  had  then  made  no  objection  to  the  charge  for  interest ; 
that  afterward  statements  of  the  accounts,  including  the 
charge  for  interest,  were  presented  to  Carrier  and  he  did  not 
object  to  such  charge.  Other  &ct8  are  stated  in  the  opinion 
of  the  court. 


N.  C.  Moakj  for  the  respondent. 

8,  F.  Higgins^  for  the  appellant. 

Present — ^Letgalls,  Hooeboom  and  Peckhah,  JJ. 

By  the  Court — ^Peckhah,  J.  The  sole  question  in  this 
case  is  as  to  the  allowance  of  an  item  of  interest  charged  by 
the  intestate  against  the  appellant  upon  moneys  advanced  by 
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him  to  the  iinu  doriog  its  exiatence,  amounting  to  $783,06. 
The  action  is  brought  for  an  acconnting  between  parties  aa 
partnera  in  the  pork  business.  The  contract  of  partnership 
was  in  writing,  and  provided,  first,  that  Lloyd  should  furnish 
^'pork  barrels,  salt,  &c.,  necessary  for  conducting -said  busi- 
ness, and  shall  sell  the  pork  in  barreb,  lard,  &c.,  &c.,  and 
shall  not  receive  any  compensation  for  his  personal  services ;" 
also  that  '^  Carrier  shall  be  allowed  for  the  use  of  said  store, 
smoke-house,  lard-house,  all  implements  and  tools,  horse  and 
wagon,  harness,.&c.,  $300  for  the  season,  or  in  like  proportion 
should  not  the  partnership  be  continued  for  the  season." 

Further,  it  waa  agreed  tlxat^^  Carrier  shall  give  his  personal 
attention  to  the  business  of  packing  and  manufacturing,  and 
shall  not  receive  any  compensation  therefor,  they  being  an 
offset  to  said  Lloyd's  services."  This  contract  was  dated 
September  15, 1860,  and  the  business  was  substantially  dosed 
about  the  iirst  of  May,  following,  Lloyd  in  the  meantime 
having  advanced  all  the  money  for  the  business.  The  con- 
tract also  provided  that  Carrier  might  draw  out,  not  over  ten 
dollars  a  week,  to  be  charged  to  him ;  profits  to  be  equally 
divided.  Who  should  supply  the  money  for  the  business, 
the  contract  did  not  declare,  but  it  was  provided  that  Lloyd 
should  ^^  place  a  clerk  in  the  store,  who  should  have  the 
exclusive  control  of  the  books  and  moneys  or  evidences  vOf 
debt,  and  who  should  deposit  from  day  to  day,  with  Lloyd, 
«uch  cash  or  evidence  of  debt,  and  make  such  report  as  might 
be  deemed  proper. 

There  was  no  provision  for  the  payment  of  interest  on 
moneys  to  be  advanced  by  either  partner,  nor  any  arrange- 
ment for  the  supply  of  capital  for  the  business.  So  far  as  the 
case  discloses,  just  and  adequate. provision  wasimAde  for.each 
party  for  everything,  either  was  to  supply  to  the  firm.  There 
was  then  no  reason  why  one  partner  should  supply  money  tbi 
tlic  business  capital,  any  more  than  the  other.  Under  sncli 
circumstances,  if  the  firm  borrowed  money  from  one  of  its 
members,  or  in  other  words,  if  one  member  advanced  money 
to  the  firm  for  its  business,  is  there  any  reaaon  or  equity  why 
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the  firm  should  not  pay  interest  on  that  loan  in  the  same 
manner  as  if  it  had  borrowed  of  any  other  person.  I  can  see 
none. 

The  defendant  insists  that  he  had  to  give  his  personal  atten- 
tion to  the  '^  packing  and  manufacturing,"  and  that  Lloyd 
was  to  do  very  little.    But,  on  the  contrary,  it  is  expressly 
provided  that  the  defendant  should  have  no  compensation  for 
.  these  services,  "they  being  an  ofiiset  to  Lloyd's  services." 

The  accounts  of  the  firm  were  kept  by  its  derk,  H.  Trow- 
bridge. He  was  paid  by  the  firm,  and  he,  knowing  all  the 
facts,  made  this  charge  for  interest.  The  charge,  thus  made, 
was  in  some  decree  the  act  of  the  firm.  It  was  examined  bv 
Carrier.  In  &ct,  the  law  presumes  as  a  general  rule  that  he 
examined  the  firm  books;  it  was  examined  with  the  clerk 
with  a  view  to  a  settlement  of  the  accounts,  and  no  objection 
wtis  made  by  him  to  this  item. 

The  referee  has  found  that  the  defendant  agreed  to  the 
account  as  found  by  him,  as  correct.  I  think  the  evidence 
warrants  the  finding.  The  defendant  himself  when  exam- 
ined presented  no  inaccui'acy,  and  never  objected  to  this  item 
of  interest  until  advised  thereto  by  his  counsel.     There  was  ** 

then  an  account  stated,  asid  no  reason  is  shown  for  opening 
it.  The  defendant,  knowing  all  the  facts,  recognised  the 
justice  of  this  claim  for  interest.  Under  all  the  facts,  I  think 
the  law  agrees  with  him. 

I  said  the  question  of  interest  was  the  only  question  in  the 
case ;  some  others  are  made,  but  that  was  the  point  chiefly 
urged  and  relied  upon.  The  others  I  have  examinedand  am 
quite  clear  that  they  are  without  merit. 

Judgment  afiirmed. 


i 
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The  People,  &c.j  Plaintiffi  in  Error,  v.  Fbedehigk  Cabeikg- 

TON,  Defendant  in  Error.       , 

(GfiNEBiLL  Term,  Thivj)  District,  September,  1869.) 

The  return  to  a  writ  of  certiorari  brought  from  the  determinatioii  of  the 
canal  appraisers  under  sections  16  and  17,  of  chap.  288,  Laws  1840,  pre- 
sented no  question  of  jurisdiction  or  of  law  as  having  been  raised  before 
or  decided  by  the  appraisers. — EM,  that  their  determination  should  be 
affirmed. 

The  act  contemplates  the  reyiew  of  l^gal  or  constitutional  questions  on! j. 
PerlNOALLS,  J. 

This  was  a  certiorari  to  review  the  proceedings  of  tlie  canal 
appraisers  in  assessing  the  damages  of  the  defendant,  occa- 
sioned by  the  construction  and  improvement  of  the  Oswego 
canal. 

TF,  F.  AUeUy  for  the  plaintiff  in  error. 

J.  JB.  Het/noldSj  for  the  defendant  in  error. 

Present — ^Ingalls,  Hogeboom  and  Peckham,  JJ. 

By  the  Court — ^Injoalls,  J.  This  proceeding  is  instituted 
by  the  canal  commissioners  under  and  by  virtue  of  the  statute 
entitled  ^^  An  act  respecting  State  stocks,  the  commissioneis 
of  the  canal  fund,  and  the  canal  board,"  passed  May  ISfu, 
1840  (Session  Laws,  1840,  page  228),  the  sixteenth  section  of 
said  act  providing  as  follows : 

§  16.  The  commissioners  of  the  canal  fimd  or  the  canal 
commissioners  may  in  their  discretion  cause  a  certiorari  to  be 
brought  by  the  attorney-general,  in  behalf  of  the  State,  from 
the  determination  of  the  canal  appraisers  upon  any  legal  or 
constitutional  question  to  the  Supreme  Court  in  cases  where 
any  damages  have  been  or  shall  be  awarded  upon  any  claim 
for  the  deprivation  of  any  right  or  pretended  right  to  the  use 
of  any  water  or  water  privileges  or  fisheries,  or  for  the  tempo- 


J 


1869.]  OP  THE  STATE  OF  NEW  YORK.  369 

The  People  v,  CarriDgton. 

rary  use  or  diversion  of  any  water  by  the  canal  comrais- 
Bioners. 

The  seventeenth  section  provides,  among  other  things,  that 
the  court  "may  set  aside  such  appraisal  for  want  of  jurisdic- 
tion in  the  appraisers,  or  for  any  error  committed  in  such 
determination,  except  as  to  the  amount  of  damages  awarded." 

Upon  tlie  argument  of  this  cause  we  were  strongly  impressed 
with  the  conviction  that  the  return  presented  no  question 
within  the  provisions  of  the  statute  whicli  this  court  could 
properly  consider,  and  subsequent  examination  has  confirmed 
that  conviction.  We  do  not  discover  that  any  question  of 
jurisdiction  or  of  law  was  raised  before,  or  decided  by  the 
appraisers.  The  evidence  seems  to  have  been  taken  substan- 
tially without  objection,  and  no  propositions  appear  to  have 
been  submitted  for  the  determination  of  the  appraisers.  The 
question  which  was  most  discussed  by  the  counsel  for  the 
plaintiff  in  error  before  this  court  is  that  the  Oswego  river 
was  and  is  a  public  highway,  and  therefore  the  defendant's 
land  extended  only  to  the  bank  of  the  river^  and  not  to  the 
center,  does  not  seem  to  have  been  raised  before  the  appraisers. 
It  is  true  there  is  evidence  in  regard  to  the  character  of  the 
river,  its  capacity  and  the  purpose  for  which  it  has  been  used, 
but  it  is  left  for  this  court  to  infer  for  what  object  sucli  evi- 
dence was  introduced,  and  what  use  if  any,  was  made  of  it 
by  the  appraisers.  The  legal  or  jurisdictional  question  relied 
upon  by  the  people  should  have  been  distinctly  raised  before 
the  appraisers,  and  not  left  to  inference.  And  they  should 
have  been  incorporated  into  the  proceedings  and  returned,  so 
that  if  error  had  been  committed  which  was  the  subject  of 
review  this  court  could  correct  it.  We  are  not  to  infer  that 
the  appraisers  have  committed  error,  for  if  inferences  are  to 
be  indulged  they  should  be  in  support  of  and  not  against 
their  detennination.  It  is  not  the  policy  of  the  law  to  allow  a 
party  to  participate  in  such  a  proceeding,  omit  to  take  pr'>per 
objections  or  raise  legal  questions  and  seek  redress  by  cer- 
tiorari. The  statute  to  which  we  have  referred,  provides  tliat 
such  certiorari  is  to  be  brought  to  review  any  legal  or  consti- 
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tutional  question,  and  the  court  is  authorized  to  set  aside  the 
appraisal  for  want  of  jurisdiction  in  the  appraisers,  or  for 
any  error  committed  by  them  in  such  determination,  except 
as  to  the  amount  of  damages.  It  is  very  clear  to  my  mind 
that  the  statute  contemplates  the  review  of  legal  or  constitu- 
tional questions  only,  and  that  such  questions  shall  be  fairly 
raised  and  decided  by  the  appraisers  before  a  review  can  be 
had  in  this  court.  The  evidence  shows  that  the  defendant 
did  not  rest  his  claim  for  dances  upon  one  ground  but 
several ;  and  it  does  not  distinctly  appear,  how  much,  nor 
whether  any  amount  was  allowed  for  land  claimed  by  the 
defendant  within  the  boundaries  of  the  river.  It  cannot  be 
insisted  with  propriety  that  the  daim  of  the  defendant  is 
wholly  unsupported  by  evidence,  and  the  statute  prohibits  this 
court  from  reviewing  the  amount  of  such  appraisal.  It  is 
reasonable  to  require  a  party  to  fairly  apprise,  his  adveiwiy 
of  the  legal  questions  upon  which  he  relies  that  he  may  have 
an  opportunity  to  meet  them ;  and  such  was  obviously  the 
intention  of  the  legislature  in  framing  the  statute  in  question. 
We  are  therefore  of  opinion  that  the  return  presents  no  ques- 
tion which,  under  the  statute  referred  to,  we  can  review,  and 
that  the  writ  of  ceitiorari  should  be  quashed  with  oostB^  but 
without  prejudice  to  any  remedy  which  the  plaintiff  in  error 
may  deem  proper  to  pursue. 
Fbokham,  J.,  was  in  favor  of  aj£rmance,  but  not  of  qoaahing. 


JiJdCEs  A.  Cole,  Plaintiff  in  Error,  v.   The  People,  &c., 

Defendants  in  Error. 

(Gekeral  Term,  Fifth  Distbict,  October,  18^.) 

A  witness  called  by  the  proaecation  on  the  trial  of  a  criminal  actkm,  nposi 
a  direct  examination,  gave  material  testimony  against  the  prisoner,  but  a 
cross-examination  was  rendered  impossible  by  reason  of  her  sudden  ill- 
ness, and  incapacity  to  testify  further. — Hetd,  the  i)riaoner'a  counsel 
objecting,  and  claiming  to  have  it  stricken  out,  that  it  was  error  to  sob> 
mit  the  testimony  so  given  to  the  Jury. 
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Where  the  right  to  croi»*exainine  is  lost  withoat  fliult,  or  waiver  by  the 
party  entitled,  the  testimony  of  the  witness  should  be  stricken  out    Per 

HULLIN,  J. 

The  case  of  Forrest  y.  KiBsam  (7  HID,  463),  distSngcdahed,  and  some  of  the 
dicta  theroin  disapproved. 

Ebbob  to  the  Jefferson  County  Court  of  Sessiona.  The 
laets  are  stated  in  the  opinion  of  the  court 

TT.  F,  Porter^  for  the  plaintiff  in  error. 

P.  G.  WUliams^  district  attorney,  for  the  defendant  in 
error. 

Present — Fobtsb,  Mttllust  and  Mobgak^  J  J. 

By  the  Court — ^MuLLur,  J.  The  prisoner  was  indicted  by 
a  grand  jury  of  Jefferson  county,  at  a  Court  of  Oyer  and 
Terminer,  held  in  and  for  said  county,  in  June,  1868,  for 
grand  larceny.  The  property  charged  to  have  been  stolen 
was  a  United  States  bond,  of  the  value  of  $500,  with  coupons 
thereto  attached.  The  prisoner  pleaded  not  guilty.  The 
indictment  was  remitted  to  the  Court  of  Sessions  of  the 
county,  in  which  court  the  prisoner  was  tried  upon  the 
indictment,  in  September,  1869.  He  was  found  guilty  of  the 
offence,  and  sentenced  to  imprisonment  in  the  State  prison  at 
Auburn,  for  the  term  of  five  years.  The  case  is  brought  into 
this  court  by  writ  of  error,  sued  out  by  the  prisoner. 

It  appeared,  on  the  trial,  that  one  Seth  O.  Adams  owned 
tlie  bond  in  question.  The  prisoner  was,  at  the  time  of  the 
alleged  larceny,  engaged  in  the  business  of  peddling  sewing 
machines,  and  occasionally  stopped  at  said  Adams'  house, 
and  sometimes  stayed  over  night  He  knew  Adams  owned 
the  bond,  and  where  it  was  depoated.  On  the  afternoon  of 
the  day  of  the  taking,  the  prisoner  was  seen  to  open  the 
drawer  of  the  desk  in  which  said  bond  was  kept,  in  the 
absence  of  the  members  of  Adams'  family.  In  the  evening 
of  the  same  day  Adams  went  to  his  bam  to  milk,  leaving 
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the  prisoner  ia  the  house  with  Mrs.  Adams,  her  children, 
and  the  hired  girl.  To  prove  what  occurred  after  Adams 
left  the  house,  Adams'  wife  was  called,  and  testified  that 
the  prisoner  told  her,  when  alone  with  her  in  the  honse, 
in  the  dining  room,  that  she  must  let  him  have  the  bond. 
She  told  him  she  could  not;  and  he  said  he  must  have 
it;  she  told  him  to  go  and  ask  her  husband  for  it;  but  the 
prisoner  replied,  that  he  (the  husband)  would  not  let  him 
have  it  if  he  did,  and  he  must  have  it ;  he  said  he  did  not 
want  to  do  anything  mean,  but  if  she  did  not  let  him  have 
it  he  would.  She  farther  testified,  that  the  prisoner  told  her 
if  she  did  not  let  him  have  it,  he  would  tell  her  husband  of 
the  improper  intimacy  theretofore  carried  on  between  them; 
that  she  then  went  and  got  the  bond,  and  hiid  it  on  the 
bureau,  and  the  prisoner  took  it  and  carried  it  away  with  him. 
Before  leaving,  he  told  her  how  to  leave  the  drawer  in  which 
thp  bond  was  kept,  to  make  it  appear  that  the  bond  was 
stolen,  and  she  did  as  he  directed,  before  going  to  sleep.  The 
prisoner  was  called  on  for  the  bond  by  Adams,  and  he  denied 
having  it.  The  prisoner  took  with  him  a  justice  of  the  peace, 
in  June,  1 866,  and  went  to  the  house  of  Adams.  On  arriving 
there,  the  prisoner  requested  the  justice  to  remain  outside  till 
he  went  in,  and  told  him  that  when  he  wanted  him  he  would 
call  him.  In  a  short  time  the  justice  was  called  in,  and  a 
paper  was  handed  to  him  signed  by  Mrs.  A.,  which  she  was 
called  upon  by  the  prisoner  to  swear  to,  and  to  which  after 
some  hesitation,  she  did  swear ;  and  it  was  taken  possesion 
of  by  the  prisoner.  When  the  paper  was  handed  to  the 
justice,  it  was  so  folded  as  to  show  her  signature  only;  and 
when  inquired  of  by  the  justice,  whether  she  understood  the 
contents,  the  prisoner  held  the  writing  before  her  so  that  she 
might  read  it  if  she  was  so  disposed. 

By  the  affidavit  tlms  sworn  to,  she  declared  that  on  the 
day  said  bond  was  taken  from  Adams'  house  she  lent  it  to  the 
prisoner,  and  tliat  he  was  wrongfully  accused  of  stealing  it 
This  affidavit,  Mrs.  A.  testified,  was  obtained  from  her  by 
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the  assurance  of  the  prisoner  that  it  was  the  only  thing  that 
would  save  her. 

On  the  close  of  her  direct  examination,  Mrs.  A.,  who  had 
been  under  great  nervous  excitement  during  the  time  she  was 
testifying,  fainted  away.  She  had  convulsions  during  the 
night  and  was  wholly  incapable  of  being  cross-examined  on 
the  next  day.  Indeed,  her  condition  was  such  that  it  was 
considered  dangerous  to  her  life  to  attempt  to  examine  her 
further  in  her  physical  and  mental  condition.  There  being  no 
possibility  of  further  examining  her  at  that  time,  the  prisoner's 
counsel  insisting  on  his  right  to  cross-examine  the  witness, 
requested  the  court  to  strike  out  the  evidence  of  Mrs.  A., 
given  on  direct  examination,  to  postpone  the  trial  to  a  future 
time,  or  that  tlie  prisoner  be  discharged  from  arrest  on  the 
indictment.  All  and  each  of  which  requests  were  revised. 
The  court  submitted  the  case  on  the  whole  evidence  given 
on  the  part  of  the  prosecution  to  the  jury,  who  found  the 
prisoner  guilty  of  the  crime  charged  in  the  indictment. 

Other  questions  were  raised  on  the  trial ;  but  as  the  refusal 
to  strike  out  the  evidence  of  Mrs.  A.  on  the  direct  examina- 
tion is  fatal  to  the  judgment,  I  have  not  considered  any 
of  them. 

The  importance  and  value  of  a  cross-examination  is  truly 
and  forcibly  stated  by  Mr.  Starkie  in  his  work  on  evidence, 
vol.  1,  page  25.  He  says :  "  The  power  given  to  a  party 
again^  whom  evidence  is  offered,  of  cross-examining  the  wit- 
ness upon  whose  authority  the  evidence  depends,  constitutes 
a  strong  test  both  of  the  ability  and  willingness  of  the  witness 
to  declare  the  truth.  By  this  means  the  opportunity  which 
the  witness  had  of  ascertaining  the  fact  to  which  he  testifies, 
his  ability  to  acquire  the  requisite  knowledge,  his  powers  of 
memory,  his  situation  with  respect  to  the  parties,  his  motives, 
are  all  severally  examined  and  scrutinized."  Every  person 
who  has  been  engaged  in  the  trial  of  causes  in  courts  of  justice, 
indeed  every  one  who  has  given  any  attention  to  the  trial  of 
causes,  has  seen  how  efficacious  a  cross-examination  is,  in 
eliciting  truth,  in  separating  hearsay  from  knowledge,  and  in 
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defeating  the  most  carefullj  prepared  Bchemes  of  peijniy  and 
fraud.  A  right  so  valuable  to  parties  should  not  bo  taken 
away  or  impaired.  On  the  eontrary,  it  should  be  hdd  sound 
and  guarded  against  all  attemptSi  open  or  coyert,  to  limit  cft 
restrict  it.  Like  most  other  rights  of  litigants,  it  may  bs 
waived  or  lost  by  laches.  But  to  deprive  a  party  of  it,  the 
waiver  or  the  laches  must  be  dearly  shown.  It  will  not  do 
to  refuse  a  party  the  right  of  cross-examination  upon  donbtfbl 
evidence  of  an  intention  on  his  part  to  waive  or  sonender  it 

The  prisoner's  counsel  not  only  did  not  waive  his  right  to 
cross-examine  Mrs.  A.,  but  he  persistently  insisted  on  his 
right,  or  failing  in  obtaining  that,  that  then  his  client  be  dia- 
charged,  a  juror  withdrawn,  or  the  evidence  given  on  the 
direct  examination  stricken  out.  The  court  refused  to  grant 
either  request,  and  thua  the  evidence  of  Mrs.  A.  went 
to  the  jury  in  all  its  force,  and  unquestionably  pro^ 
duced  his  conviction.  Under  such  circumstances  I  think 
the  court  is  bound  to  presume,  that  evidence  material 
to  the  prisoner  would  have  be^i  obtained  fiom  the  wit* 
ness  bad  his  counsel  been  afforded  the  opportunity  to 
cross-examine  her.  If  I  am  right  in  this,  the  court  below 
should  have  stricken  out  the  evidence  of  Mrs.  A,  and 
instructed  the  jury  to  disregard  it.  In  this  way,  and  in  this 
way  only,  could  the  rights  of  the  prisoner  be  protected. 

The  evidence  of  Mrs.  A.  was  doubtless  retained  on  the 
case  of  Forest  v.  Kiaaamj  in  the  Court  of  Errors  (7  Hill,  463). 
But  that  case  does  not  decide  any  principle  that  sustains  thi< 
action  of  the  court  in  this  case.  In  that  case  the  direct 
examination  of  the  witness  was  closed,  and  tlien  the  referee 
ROjoumed  the  bearing  till  a  future  day,  with  the  on- 
sent  of  the  parties,  and  without  any  intimation  from 
the  party  entitled  to  cross-examine  the  witness  that  he  desired 
so  to  do.  The  witness  died  before  the  day  to  which  the 
hearing  was  adjourned  The  court  held  that  the  evidence  of 
the  witness  was  competent  in  the  ease  as  the  other  party  had 
waived  his  right  to  cross-examine.  The  chancellor  and  senft* 
tors,  Bockes  and  Jones,  seem  to  have  been  of  opinion  that  the 
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evidence  was  competent,  and  '  ishould  have  been  acted  upon 
by  the  referee  in  analogy  to  the  practice  in  the  Conrt  of 
Chancery  in  similar  cases.  But  all  those  voting  for  the 
reversal  of  the  judgment  of  the  Supreme  Court  were  of  the 
opinion  that  the  party  had  waived  his  right  to  cross-examine, 
and  hence  the  evidence  was  competent.  It  is  said  by  the 
chancellor  and  senator  Bockes :  '^  That  for  the  death  of  n 
witness  or  other  visitation  of  providence  renderiug  him 
incompetent  to  be  cross-examined,  the  party  calling  him  is 
not  responsible.  It  is  one  of  those  calamities  that  must  be 
borne  by  the  party  oh  whom  it  falls.  And  there  is  therefore 
no  good  and  suj£cient  reason  for  holding  the  direct  examina- 
tion  of  such  witness  incomplete,  and  excluding  it  because 
incomplete."  With  great  respect  for  the  learning  and  ability 
of  the  eminent  men  who  assert  the  competency  of  such  evi* 
dence,  I  cannot  agree  with  them. 

It  has  been  held  that  the  right  of  cross-examination  attache 
the  instant  a  witness  is  sworn,  notwithstanding  he  may  not 
have  given  a  word  of  evidence.  (1  Oowen  and  Hill  Notes, 
740.)  While  the  rule  may  not  be  as  broad  as  thus  stated, 
yet  it  is  doubtless  the  law,  that  if  a  witness  is  sworn  and  gives 
any  evidence  on  the  examination  of  the  party  calling  him,  the 
right  to  cross-examine  as  to  anything  pertinent  to  the  issue 
attaches.  (1  Greenleaf 's  Evidence,  §  4A5  and  ISTote  6.)  This 
right  cannot  under  ordinaiy  circumstances  be  exercised  until 
the  direct  examination  is  closed,  at  which  time  it  becomes 
absolute ;  and  the  party  calling  the  witness  cannot  by  any  act 
of  his  deprive  the  other  of  the  right  to  cross-examine. 

If  the  witness  at  the  close  of  his  direct  examination  should 
be  taken  siok  so  as  to  be  incapable  of  examination,  the  further 
hearing  would  be  postponed  until  tlie  cross-examination  could 
be  had,  and  no  one  would  claim  that  because  of  temporary 
illness  the  right  to  cross-examine  would  be  lost  and  the  evi* 
dence  on  dii<ect  examination  admitted.  If  not,  how  long 
shall  the  hearing  be  postponed  ?  Why  does  not  such  a  provi- 
dential visitation  bind  the  party  entitled  to  cross-examine  the 
witness  and  deprive  him  of  his  right  to  do  so  ?    The  answer 
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IB  because  the  illness  may  be  temporary  merely,  and  when  it 
has  ended  the  right  may  be  exercised.  Bnt  suppose  it  is 
incurable  insanity  or  deprivation  of  mind  aa  by  paralysis, 
rendering  the  witness  utterly  incapable  of  giving  evidence, 
shall  the  couii;  take  evidence  as  to  the  condition  of  the  wit- 
ness, and  if  found  incurable,  receive  the  direct  examination 
and  ignore  the  right  to  cross-examine  ?  Let  us  suppose  again 
the  party  calling  die  witness  kills  him  at  the  dose  of  hia 
direct  examination  for  the  very  purpose  of  preventing  his 
cross-examination,  shall  the  court  enter  upon  that  investiga- 
tion  and  admit  or  reject  the  evidence  on  direct  examination 
as  it  shall  find  him  guilty  or  not  guilty  of  the  murder  ? 

In  these  and  other  cases  wliich  might  be  supposed,  the 
party  entitled  to  cross-examine  is  deprived  of  a  most  valuable 
right  without  fault  or  laches  on  his  part,  and  in  the  case  last 
supposed,  by  the  act  of  the  party  calling  the  witness,  while 
the  wrong-doer  would,  if  the  evidence  is  received,  be  the 
gainer  by  his  criminal  act. 

For  these  and  other  considerations  which  will  readily  occur 
to  any  person  who  examines  the  question,  I  am  of  the  opinion 
that  the  only  safe  practice  is  to  strike  out  the  evidence  on  the 
direct  examination  in  all  cases  when  the  opposite  party  has 
lost  without  his  own  fault,  neglect,  or  consent,  the  opportunity 
for  a  cross-examination.  If  either  party  is  to  Bufier  by  the 
death  or  incapacity  of  a  witness  to  be  cross-examined,  it  should 
be  the  one  calling  him. 

I  am  therefore  of  the  ojpinion  that  the  evidence  of  Mrs. 
Adams,  on  direct  examination,  should  have  been  stricken  out, 
and  for  submitting  to  the  jury  the  evidence  on  direct  examina- 
tion as  competent  upon  the  question  of  the  prisoners  guilt,  in 
opposition  to  the  objections  of  his  counsel,  the  judgment  of 
the  Court  of  Sessions  should  be  reversed  and  a  now  trial 
ordered,  and  record  remitted  to  said  court 

Judgment  reversed. 
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Bbadlet  Winslow,  Assignee  of  the  Estate  of  NiLxiiAN  Whit- 
ing, a  bankrupt,  Appellant,  v.  William  Clabk. 

(General  Tebh,  Fifth  Dibtbict,  Januabt,  1870.) 

W.  gave  to  8.  W.,  his  father,  a  mortgage  on  land  of  $2,000,  as  security  to 
that  extent,  against  a  like  mortgage  of  $5,000,  given  by  the  latter  for  a 
loan  to  W.,  and  having  paid  the  greater  part  of  the  latter  mortgage,  and 
being  insolvent,  procured  an  assignment  of  the  $2,000  mortgage  lh>m 
S.  W.,  to  C.,who  knew  of  his  insolvency,  for  the  purpose  of  preferring  a 
debt ;  within  four  months  after  the  assignment,  W.'s  creditors  filed  a 
petition  against  him  in  bankruptcy;  C.  forecloscd,)purchased  at  the  sale, 
and  conveyed  to  a  bona  fide  purchaser  for  fhll  consideration.  In  an 
action  by  W.'s  assignee  in  bankruptcy,  duly  appointed  (who  had  not 
been  made  a  party  to  the  foreclosure),  against  C,  to  recover  the  purchase 
money  received  by  hun  from  his  grantee. — Held,  that  the  assignment  of  the 
$2,000  mortgage,  as  to  such  part  of  the  amount  secured  thereby,  as 
remahied  unpaid  of  the  $5,000  mortgage  was  valid,  but  that  beyond 
such  amount,  the  said  assignment  was  void  under  the  provisions  of 
section  thirty-five  of  the  bankrupt  law;  and  that  the  plaintiff  might 
ratify  the  conveyance  of  C,  and  recover  the  purchase  money  which  ho 
received  thereon,  less  such  part  of  the  $2,000  mortgage,  as  was  necessary 
to  BatisQr  the  balance  unpaid  on  the  principal  mortgage. 

The  evidence  showing,  that  no  more  than  $500  was  due  on  the  mortgage 
of  $5,000,  and  the  appeal  being  from  a  judgment  on  a  referee's  report 
dismissing  the  complaint,  the  plaintiff  was  allowed  to  have  Judgment  for 
the  balance  of  the  purchase  money  paid  to  the  defendant,  without  costs, 
upon  stipulating  to  allow  a  deduction  of  $500  therefirom,  otherwise  the 
Judgment  to  be  afiirmed  with  costs. 

Appeal  from  a  judgment  for  the  defendant,  entered  on  the 
report  of  a  referee,  dismissing  the  plaintiff's  complaint  with 
costs. 

The  complaint  demanded  judgment,  setting  aside  the 
assignment  of  a  certain  mortgage  for  $2,000,  made  by  the 
plaintiff's  assignor  in  bankruptcy,  and  also  setting  aside  a 
foreclosure,  and  sale  of  the  mortgaged  premises,  obtained 
imder  the  mortgage  at  the  suit  of  an  assignee  thereof,  said 
assignee  having  been  the  purchaser  at  the  sale ;  or  in  case 
of  conveyance  by  the  assignee,  that  the  plaintiff  might 
recover  the  sum  paid  as  the  consideration  for  such  convey- 
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ance ;  and  for  an  account  of  rents  and  profits,  &c.j  and  for 
other  relief. 

It  appeared  that  the  defendant,  after  his  purchase  at  thd 
foreclosure  sale,  had  conveyed  the  premises  to  ono  Babcock 
for  $2,200.  The  facts  appear  in  the  opinion  of  the  court 
The  case  was  submitted  without  oral  argument. 

Hammond  dk  WinalcnjOy  for  the  appellants. 

Svhbard  dk  Wright^  for  the  respondents. 

Present — ^Mullik,  Moboak  and  Doohttlb,  JJ. 

By  the  Court — ^Mullin,  P.  J.  By  section  14  of  the  bank- 
rupt law,  it  is  provided  that  the  assignment  of  the  bankrupt's 
estate  shall  relate  back  to  the  commencement  of  the  proceed- 
ings in  bankruptcy,  and  vest  in  the  assignee  tlie  title  of  the 
bankrupt  to  all  his  property  and  estate  both  real  and  personal, 
with  certain  exceptions  not  material  to  be  considered  in  iim 
case. 

Kathan  Whiting  was  adjudged  a  bankrupt  on  the  14th 
March,  1868.  The  plaintiff  was  appointed  assignee  on  the 
11th  of  May,  1868,  and  the  assignment  was  made  to  him  on 
tlie  20th  of  May.  The  day  on  which  the  proceedings  in 
bankruptcy'  were  commenced  was  not  proved  on  the  trial, 
but  it  is  alleged  in  the  complaint  that  they  were  commenced 
by  the  filing  of  the  petition  of  the  creditors  on  the  25th  Feb- 
ruary, 1868,  and  it  must  have  been  about  that  time. 

Plaintiff's  title  to  the  property  in  question  in  this  suit,  must 
be  deemed  to  have  become  vested  as  of  the  last  mentioned 
day.  The  title  he  thus  acquired  was  that  of  the  bankrupt,  no 
more,  no  less.  He  therefore  took  it  subject  to  all  liens  upon 
it  that  were  valid  against  the  bankrupt,  unless  such  liens  had 
been  created  by  him  within  four  months  previous  to  filing 
the  petition  in  order  to  give  preference  in  fraud  of  the  baak- 
inipt  act,  or  were  created  with  some  other  fraudulent  intent 

The  defendant  claims  that  at  the  time  of  filing  the  petition^ 
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he  had  a  lien  on  the  premises  in  controversy,  by  way  of  mort- 
gage, for  the  sura  of  $2,000,  given  by  the  bankrupt  to  Samuel 
D.  Wliiting,  his  father,  payable  in  two  years  with  interest. 
This  mortgage  was  given  to  the  &ther  as  security  pro  ianto 
toward  a  debt  of  $5,000  due  from  the  bankrupt  to  him.  Tlie 
latter  raised  the  $5,000  upon  his  own  bond  secured  by  a 
mortgage  on  his  own  farm.  Payments  were  made  by  the 
bankrupt  upon  this  $5,000  mortgage  from  timu  to  time,  so 
that  on  or  prior  to  the  31st  December,  1867,  it  was  either  paid  in 
full  or  so  nearly  paid  that  the  mortgagee  told  the  father  that 
he  would  never  be  troubled  as  to  that  mortgage ;  that  it  would 
be  all  right  as  to  him.  The  bankrupt  was  indebted  to  the 
defendant,  and,  for  the  pui*pose  of  preferring  the  payment 
of  sudi  debt,  requested  his  father  to  transfer  to  the  defendant 
the  said  $2,000  mortgage;  and  he  did  so  by  assignment 
bearing  date  the  31st  December,  1867.  At  the  time  of 
making  this  assignment  and  giving  this  preference  the 
defendant  knew  that  the  bankrupt  was  insolvent.  The 
4ebt  from  the  bankrupt  to  his  father  seems  to  have  been 
valid.  He  had  therefore  the  right  to  hold  and  enforce 
the  mortgage  for  $2,000  for  whatever  sum  remained  unpaid 
on  the  debt  of  $5,000.  And  a  transfer  of  the  $2,000  mort- 
gage to  the  defendant  was  undoubtedly  valid  to  the  extent 
of  such  unpaid  indebtedness. 

Tlie  mortgage  being  the  property  of  Mr.  Whiting,  the 
elder,  he  had  the  right  to  assign  to  the  defendant  or  any  other 
creditor  of  his  son,  in  payment  or  as  security  for  liis  son's 
debt.  Such  a  preference  was  not  a  preference  given  by  the 
son  but  was  that  of  the  father  for  the  son's  benefit.  The 
creditors  of  tlie  son  have  no  reason  to  complain  of  such  a 
preference  or  payment.  In  the  property  transferred  they 
had  no  manner  of  interest 

If  the  mortgage  debt  of  $5,000  was  paid,  the  $2,000  mort- 
gage was  atao  paid  and  ceased  to  be  a  lien  on  the  premises 
covered  by  it  A  mortgage  once  paid  cannot  be  revived  by 
a  parol  agreement  of  the  parties,  and  continue  as  security  for. 
other  demands  to  the  prejudice  of  other  creditors  who  subse- 
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qiien%  acquire  liens  on  the  premises  covered  by  it.     {Mead 
V.  Yorky  6  N.  Y.,  449 ;  Truscott  v.  Kingy  id.,  147 ;  Mannn  v 
VeddeVy  5  Cowen,  671 ;  1  Paige,  181.) 

If  a  paid  up  mortgage  cannot  be  revived  or  continued  for 
a  demand  other  than  the  one  to  secure  which  it  was  given  by 
a  parol  agreement  between  the  parties,  it  surely  cannot  be 
revived  by  such  an  agreement  between  a  mortgagor  and  a 
third  person  not  a  party  to  the  mortgage-  The  cases  cited 
&upray  and  others  might  be  referred  to,  hold  a  paid  up  mort- 
gage attempted  to  be  revived  as  a  sccui'ity  for  a  new  indebted- 
ness void  against  subsequent  honafide  purchasers  and  creditorB 
by  judgment  or  mortgage.  The  creditors  of  the  bankrupt 
must,  it  seems  to  me,  be  held  to  be  within  the  principle  of  the 
cases  when  the  agreement  to  revive  is  made  after  the  time  to 
which  tlie  assignment  of  the  property  of  the  bankrupt  relates. 

The  policy  and  object  of  the  bankrupt  law  are  to  seize  and 
appropriate  the  property  of  the  bankrupt  for  the  benefit  of 
his  creditors.  The  debts  are  made  a  lien  upon  it,  and  it  is 
disposed  of  for  the  purpose  of  satisfying  them.  To  permit  a 
bankrupt,  after  he  knows  he  is  insolvent,  to  revive  satisfied 
liens  in  order  to  pay  a  part  of  his  creditors,  would  be  as  fatal 
to  the  rights  of  his  other  creditors,  as  palpable  a  violation 
of  the  objects  as  well  as  of  the  letter  of  the  act,  as  if  he  was 
permitted  to  create  new  liens  for  the  same  purpose-  The 
bankrupt  law  itself,  as  well  as  the  general  principles  alluded 
to,  in  the  most  clear  and  emphatic  terms,  prohibit  any  such 
revival.  The  mortgage  is  a  lien,  therefore,  only  for  the 
amount  remaining  due  on  the  $5,000  mortgage. 

The  most  important  question  in  the  case  was,  and  is,  the 
amount  if  any  due,  on  that  mortgage.  For  some  reason 
undisclosed  by  the  counsel  in  the  case,  the  requisite  evidence 
was  not  given  on  the  trial  to  enable  the  referee  to  decide 
this  question,  and  until  it  is  decided  no  judgment  can  be 
ordered  that  will  accurately  settle  the  rights  of  the  parties. 

Plaintifi^,  as  assignee  of  the  bankrupt,  holds  the  title  to  the 
land,  and  the  bankrupt  law  entitles  him  to  recover  it  or  the 
value  of  it.    (Section  35  of  bankrupt  law.)    If  a  conveyance 
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has  been  made  or  incumbrance  imposed  on  the  property  by 
the  person  claiming  it  as  purchaser  under  the  bankrupt,  the 
law  permits  the  assignee  to  sue  for  and  recover  the  value. 
It  thus  enables  the  assignee  to  ratify  and  confirm  the  sale ; 
prevents  litigation  and  at  the  same  time  fully  secures  the 
rights  of  the  creditors. 

I  am  unable  to  perceive  any  reason  why  the  assignee  may 
not  ratify  a  sale  thus  made,  provided  he  can  recover  of  the 
person  liable  over  to  him  the  fair  value  of  the  property,  nor 
why  he  may  not  release  or  quitclaim  to  the  purchaser  his 
interest  as  assignee,  so  as  effectually  to  cure  any  defect  there 
might  be  in  the  title  by  reason  of  the  proceedings  in  bank- 
ruptcy, and  the  assignment  to  him.  If  there  has  been  no 
sale  of  the  premises,  then  he  must  proceed  to  recover  them 
by  an  action  of  ejectment.  If  the  person  in  possession  is  in 
as  mortgagee  or  assignee  of  a  mortgage,  the  assignee  cannot 
recover  the  possession  unless  he  shows  the  mortgage  paid. 
(4  Abbott  Dig.,  56,  §  128.)  If  he  cannot  do  this,  then  his 
remedy  is  in  equity  to  redeem  from  under  the  mortgage, 
and  he  will  be  entitled  to  a  judgment  autliorizing  him  to 
redeem  on  paying  the  amount  due  on  the  mortgage.  Tlie 
assignee  might  proceed  in  equity  to  compel  a  satisfaction  of 
the  mortgage  upon  the  ground  that  it  was  fiilly  paid.  And 
if  the  fact  of  payment  was  made  out  he  would  be  entitled 
to  such  relief.  But  if  payment  in  full  was  not  proved  he 
would  be  entitled  upon  payment  to  redeem.  These  several 
modes  of  relief  were  open  to  the  plaintiff. 

To  entitle  plaintiff  to  recover  in  ejectment,  the  person 
actually  in  possession  must  be  the  party  defendant.  It  is 
found  by  the  referee  that  Wm.  H.  Babcock  was  in  the  occu- 
pancy of  the  premises  at  the  commencement  of  the  action. 
It  follows  that  there  can  be  no  recovery  in  that  form  of  action 
in  this  suit.  In  an  action  to  redeem,  the  purchaser  Babcock 
in  a  necessary  party,  and  no  relief  can  be  given  in  that  form 
of  action  without  him.  {Diaa  y.  MerUy  4  Paige,  259.)  Bab- 
cock is  not  a  party,  and  henee  there  can  be  no  judgment  for 
redemption. 
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It  is  found  bj  the  referee  Uiat  the  defendant,  after  Whit- 
ing was  adjudged  a  bankrupt,  proceeded  as  the  assignee  of 
the  $2,000  mortgage  to  foreclose  it,  but  did  not  make  the 
plaintiff  a  party  defendant,  and  that  judgment  of  foredosuie 
and  sale  was  subsequently  entered,  and  in  pursuance  thereof, 
the  said  premises  were  sold  under  the  said  judgment,  and  bid 
in  by  the  defendant,  who  afterward  sold  them  to  said  Babcock. 
Under  these  circumstances,  no  judgment,  direeting  a  ean- 
eellation  or  satirfaction  of  the  mortgage,  could,  be  entered ; 
it  has  ceased  to  exist ;  it  is  merged  in  the  judgment,  except  so 
far  as  it  may  be  in  life  to  enable  plaintiff  to  redeenu  Jf  I 
am  right  in  these  views,  it  follows  that  the  only  action  the 
plaintiff  could  maintain  against  the  defendant,  would  be  to 
recover  the  value  of  the  premises  covered  by  the  ^,000 
mortgage,  and,  I  think,  the  complaint  contains  all  the  alle- 
gations necessary  to  entitle  him  to  recover  such  value.  But 
upon  the  finding  of  the  referee,  that  something  is  still  duo 
on  the  $5,000  mortgage^  and  as  the  defendant  is  entitled 
to  hold  the  $2,000  mortgt^e  for  such  balance,  he  can  only 
be  liable  for  the  value  of  the  premises,  after  deducting 
therefrom  the  amount  impaid  on  the  mortgage.  Aa  that 
balance  has  not  been  found,  he  is  not  entitled  to  judgmeni 
for  the  value,  unless  he  is  willing  to  call  such  balance  $500, 
that  being  the  highest  sum  that  can  be  due  thereos. 

The  referee  has  found  the  value  of  the  premises  to  be 
$2,200.  The  referee  was,  upon  the  evidence  before  him, 
strictly  regular  in  dismissing  the  complaint. 

But  if  the  plaintiff  is  willing  to  admit  thai;  there  was  $S00 
due  on  the  $5,000  mortgage  at  the  date  of  the  referee's 
report,  and  to  give  to  Babcock  a  quit  claim  deed  of  his  interest 
in  said  premises,  I  perceive  no  necessity  for  turning  the  parties 
over  to  another  suit  when  their  rights  can  be  adjusted  in  tbi& 

Every  &ct  necessary  to  be  proved,  to  entitle  the  plaintiff 
to  recover  the  value  of  the  land,  is  found  by  tiie  referee,  and 
this  court  on  the  appeal,  may  now  modify  the  judgment  so  as 
to  afford  the  relief^  which  the  referee  could  have  given  whec 
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the  case  vras  before  him.  {Marquat  v.  Margwty  12  N.  Y., 
886 ;  1  John's  Cases,  499  ;  1  J.  R.,  629.) 

I  am  in  favor  of  affirming  this  judgment,  unless  the  plain- 
tiff shall,  within  twenty  days  after  notioe  of  this  judgment, 
enter  into  a  stipulation  admitting  that  the  sum  of  $500  was 
due  on  the  $5,000  mortgage  on  the  9th  August,  1869,  and 
execute  and  deposit  with  the  derk  of  Jefferson  county 
a  deed,  executed  and  acknowledged  in  due  form  of  law,  quit- 
claiming to  Mr.  William  H.  Babcock  all  his  (plaintiff's) 
right,  title  and  interest  in  and  to  said  premises,  as  assignee 
of  said  Whiting,  then  the  judgment  of  the  referee  shall  be 
80  modified  as  to  require  the  defendant  to  pay  to  the  plain- 
tiff said  sum  of  $2,200,  less  said  sum  of  $500,  and  that 
plaintiff  have  execution  for  the  balanca  If  the  judgment  is 
so  modified,  then  neither  party  shall  have  costs  against  the 
other.  If  the  plaintiff  shall  refuse  to  stipulate,  and  to  exe- 
cute, and  deliver  said  deed  as  above  directed,  then  the  judg- 
ment of  the  referee  is  affirmed  with  costs. 

MoBOAK,  J.,  was  for  an  absolute  affirmance. 

Judgment  affirmed,  unless,  &c. 


F^irrHous  Dabt,  Appellant,  v.  Ohablss  Ensign,  Respondent. 
(General  Tbbsi:,  Fifth  Dibtbict»  ApsOi,  1870l) 

On  receipt  of  goods  at  New  York  destined  to  Chicago,  but  consigned  to  an 
intermediate  consignee  at  Buffalo,  the  carrier  signed  two  bills  of  lading; 
one  of  them  he  retamed,  and  it  required  delivery  at  Buffalo,  named  the 
charge  for  freight  to  that  place,  and  directed  the  consignee  to  pay 
the  shipper  or  his  order,  specified  advances  made  by  him  to  the  carrier ; 
the  oUier  was  identical  with  it,  except  in  containing  an  additional 
memorandum  of  the  charge  for  freight  from  New  York  to  Chicago,  and 
further  consigning  the  goods  to  a  Chicago  consignee,  and  was  sent  by 
the  shipper  to  the  Buffalo  consignee.  The  carrier  delivered  the  goods 
to  the  consignee  at  Baff&lo. — Hdd^  that  the  latter  became  liable  for  the 
freight  money  earned  on  acceptance  of  the  goods,  and  that  the  carrier 
oonld  recover  the  same  of  him. 
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Eeid  further,  that  the  said  consignee,  having  no  interest  or  ownership  in 
the  property,  was  not  liable  for  demurrage,  on  account  of  unreasonabl« 
delay  in  unloading  at  Buffalo. 

This  was  an  appeal  from  a  judgment  on  the  report  of  a 
referee. 

The  plaintiff  was  the  owner  and  master  of  a  vessel,  and 
received  from  a  shipper  in  New  York,  a  cargo  of  iron,  on 
the  receipt  of  which  he  signed  a  bill  of  lading  as  follows: 

Merchant's  Line. 

"  Shipped,  New  York,  October  12th,  1868,  in  good  order, 
by  H.  N.  Holt,  on  board  boat  Gilbert  Candee,  of  Buffalo, 
whereof  E.  Dart  is  master,  the  following  articles : 


Care  Clias.  Ensign, 
Buffalo,  N.  Y. 
For  I.  F.  Fox,  care  Chi- 
cago,    Burlington    & 
guincy  R.  R.,  Chicago, 
I. 
Delivered  at  their  dock. 


776  Bars  R  R.  Iron 808,000. 

Advance  cash,  K  Y.. .  $25  00    From  N.  Y.  to 

River  tow 80  00    Chicago,  t6.?5 

ToUs,B*t 6  00     per  tons  net 

Tolls,  Cargo 218  63 

Check,  Troy 138  10 

$412  52 


"  To  be  delivered  at  the  port  of  Buffalo,  freight  at  two  dol- 
lars per  gi'oss  ton,  over  tolls  and  over  unloading. 

"Received  from  H.  N.  Holt,  four  hundred  and  twelve 
52-100  dollars^  advanced  on  account  of  freight  and  toll  hereon, 
which  consignee  will  pay  him  or  order. 

$412.52.  P.  DART,  Masierr 

This  bill  of  lading  was  sent  by  the  shipper  to  Ensign,  the 
consignee  at  Buffalo,  by  mail,  and  was  received  by  him.  The 
plaintiff  at  the  same  time  signed  another  bill  of  lading,  the 
same  in  terms  with  that  above  set  forth,  oniitting  the  mem- 
orandum :  "  For  I.  F.  Fox,  care  Chicago,  Burlington  and 
Quincy  Railroad,  Chicago,  111.,  deliver  at  their  dock ; "  and 
also,  "  from  New  York  to  Chicago,  six  dollars  and  twenty- 
five  cents  per  ton  net ; "  the  latter  he  retained  in  Ids  pos- 
session. 

The  plaintiff  delivered  the  cargo  at  Buffalo  in  due  season 
as  consigned,  and  it  was  received  by  the  consignee,  the 
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defendant.  No  claim  was  made  at  the  time  of  delivery  for 
back  freight,  and  the  delivery  was  without  notice  of  any  lien 
or  claim  thereon,  but  a  demand  of  the  freight  was  afterwards 
made  of  the  defendant,  and  payment  refused. 

There  was  delay  at  Buffalo  in  unloading  the  boat,  on 
account  of  tlie  defendant's  neglect  to  receive  the  cargo 
upon  its  arrival.  The  plaintiff  sued  for  the  balance  of 
freight  charges  to  Buffalo,  and  also  for  damages  by  way  of 
demurrage  on  account  of  the  delay.  The  referee  dismissed 
the  complaint,  and  plaintiff  appealed. 

Messenger  cfe  Jenkins^  for  the  appellants. 

A.  Perry ^  for  the  respondent,  insisted  substantially,  with 
other  points,  that  the  bill  of  lading  in  this  case  differed  from 
that  in  ordinary  use.  under  which  a  consignee  is  held  liable 
for  freight,  in  that  it  made  no  provision  for  the  payment  of 
freight  by  the  consignee,  and  that  without  such  provision, 
and  no  other  facts  having  been  proved  from  which  a  contract 
to  pay  freight  could  be  implied,  the  consignee  could  not  be 
charged. 

Present — Mullin,  Mokgan  and  DooLrrrLE,  JJ. 

By  the  Court — ^Mullin,  P.  J.  There  were  two  bills  of 
lading  signed  by  plaintiff,  the  one  showing  consignment  to 
the  defendant  at  Buffalo,  that  consignor  had  paid  $412.52, 
which  sum  consignee  was  directed  to  retain  for  consignor  out 
of  freight   earned  by  plaintiff.     Tlie  freight  came  to  $616. 

By  the  other  bill  of  lading  the  goods  were  consigned  to 
Fox  of  Chicago  to  the  care  .of  defendant  at  Buffalo.  Freight  to 
Chicago,  $6.25  per  ton,  of  which  two  dollars  was  to  Buffalo. 
The  two  dollars  was  over  tolls  and  unloading. 

Tt  would  seem  that  the  latter  bill  was  intended  to  accom- 
pany the  goods  to  Chicago,  the  other  to  accompany  them  to 
Buffalo  only.  The  plaintiff  knew  from  the  second  bill  above 
mentioned,  that  defendant  was  not  owner  of  the  goods ;  that 

Lansixg — Vol,  11        49 
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he  received  the  goods  only  to  forward  them  to  Fox  at  Chicago. 
The  plaintiff,  when  he  delivered  the  goods  to  the  defend- 
ants, had  a  lien  for  their  carriage.  His  obligation  to  carry 
terminated  at  Buffalo,  and  his  freight  was  then  earoed.  When 
he  delivered  the  goods  to  defendant  he  either  transferred  to  him 
his  lien,  or  he  surrendered  the  property  relieved  from  all  hen. 

It  is  obvious  that  it  was  the  understanding  between  the 
consignor  and  the  plaintiff  that  the  latter  was  to  be  paid  at 
Buffalo,  as  from  the  freight  to  that  point  the  consignor's 
advances  were  to  be  retained.  There  was  no  one  but  plamtiff 
to  pay.  It  is  not  to  be  presumed  that,  in  view  of  these  pro- 
visions, the  plaintiff  parted  with  his  lien  and  consented  to 
look  to  Fox,  or  the  Chicago  B.  &  Q.  R.  R.  Co.  for  his  pay. 
The  defendant  was,  I  think,  bound  to  pay  freight  when  he 
accepted  the  goods.  He  was  not  liable  for  demurrage  if  it 
was  found  that  the  detention  was  unreasonable.  To  subject 
an  intei*mediato  consignee  to  liability  for  damages  in  the 
nature  of  demurrage,  he  must  own  or  have  an  interest  in  the 
property.  The  consignee  at  the  place  of  final  delivery  may 
be  liable  although  not  interested  in  the  property. 

For  these  reasons,  I  think  the  referee  erred  in  his  conclu- 
sions of  law,  and  the  judgment  must  be  set  aside  and  tbe 
order  of  reference  vacated. 

Judgment  reversed. 


Stjsphen  p.  Rhdjes,  Respondent,  v.  Geobob  Sweet,  Ghks- 
ax)PH£K  B.  RniNEB,  KioHOLAs  WxQONEB  and  Phii/>  SwSETy 
Appellants. 

(QE17EBA.L  TeRK,  FIFTH  DiSTBICf ,  APBIL,  1870.) 

An  agent  of  a  firm  after  its  dissolution  and  a  settlement  of  the  firm  acooosts 
between  the  members  thereof,  except  as  to  an  outstanding  partnerdiip 
claim,  collected  the  claim,  and  paid  it  over,  in  different  amoonts  to 
two  of  the  partners,  there  being  ^lyq  altogether.  One  of  the  part- 
ners, who  had  recdved  none  of  the  moneys,  sued  aU  tbe  rest  <br 
an  accountmg,  claiming  to  recover  his  proportion  of  the  sums  ao  paid ;  ^ 
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referee  without  ascertainiiig  the  amount  which  each  partner  had  received, 
directed  Judgment  against  them  all  as  claimed. — Esld^  that  tliere  was  no 
Joint  liability  of  the  defendants,  but  that  they  were  liable  severally  for 
the  plaintiff's  proportion  of  the  sum  received  by  them  respectively,  and 
that  such  sums  being  unascertained  the  Judgment  was  erroneous  and 
must  be  wholly  reversed. 

This  ivas  an  appeal,  by  the  defendants,  from  a  jadgment 
entered  on  the  report  of  a  referee,  in  favor  of  the  plaintiff. 

The  action  was  brought  to  obtain  an  accounting,  between 
the  plaintiff  and  the  defendants,  as  members  of  a  copartner- 
ship, known  as  "  The  Carthage,  Lowville  and  New  York 
Line,"  and  to  recover  the  moneys  found  due  thereon,  to  the 
plaintiff.  The  referee  found,  a  partnership  in  the  transportation 
business  between  the  parties,  which,  commencing  in  February,  ^ 

1861,  was  dissolved  by  consent  in  March,  1862,  in  which  latter  i 

month  an  accounting  was  had  between  the  partners,  at  which 
all  claims  between  them  were  adjusted,  except  a  claim  with 
reference  to  injury  to  a  cargo  while  in  transitu  upon  a  boat 
employ)3d  by  them  as  carriers,  and  on  account  of  which  there 
were  outstanding  claims  against  the  firm  by  the  shippers,  and 
also  claims  in  the  firm's  favor  for  insurance ;  that  after  the 
dissolution  and  sometime  in  December,  1862,  one  Hartwell 
who  had  been  an  agent  for  the  firm,  and  who  was  authorized  to 
do  so,  adjusted  and  paid  the  claim  for  losses,  and  also  received 
the  insurance;  and  that  after  payment  of  the  claims  there  had 
been  a  balance  due  from  the  agent  to  the  company,  and  which 
was  in  the  hands  of  the  company  to  be  divided  among  the  part- 
ners, each  being  entitled  to  one-fifth  thereof;  and  he  gave 
judgment  against  the  defendants  in  the  plaintiff's  favor,  for 
one-fifth  of  such  balance,  with  interest.  Upon  his  report  judg- 
ment was  entered  against  the  defendants  with  costs,  and  the 
defendants  appealed.  Other  facts  are  stated  in  the  opinion 
of  the  court. 

George  Gilbert^  for  the  appellants. 
J.  B.  Emmes^  for  the  respondent. 

Present — ^Mullin,  Mobgan  and  DooLnrLB,  JJ. 
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By  the  Court — ^MuLLiNr,  P.  J.  I  entertain  very  serious  doubts, 
whether  the  findings  of  facts  in  this  case,  are  suppoiled  b/ 
tlie  evidence.  But,  it  is  not  necessary  to  examine  that  quc^ 
tion,  as  the  judgment  must  be  reyersed,  whatever  our  views 
may  be  upon  that  question. 

The  plaintiff,  and  the  four  defendants,  composed  the  firm 
known  as  The  Carthage,  Lowville  and  ISew  York  line^  and 
each  was  entitled  to  one-fifth  part  of  the  net  earnings  of  the 
line.  They  settled,  at  the  time  of  the  dissolution,  all  their 
partnership  matters,  except  such  as  were  connected  with  the 
loss  of  one  of  the  boats  in  the  North  river  while  being  towed 
to  New  York  city.  The  boat  was  insured  for  $4,000.  This 
sum  was  collected  by  the  agent  of  tlie  fiim,  and  paid  to  the 
owners  of  goods,  that  were  on  board  of  the  boat  at  the  time 
of  her  loss,  and  injured  thereby.  There  remained  in  the 
agent's  hands  after  paying  these  damages,  as  is  found  by  the 
referee,  the  sum  of  $570.96,  to  be  divided  equally  amongst 
the  partners.  Hartwell  testifies  that,  aft^r  paying  the  damage^ 
he  had  in  his  hands  $700.    Of  this  sum,  part  he  paid  to  i 

Christopher  B.  Ehiner,  but  canH  say  how  much,  and  part  to 
George  Sweet  and  Nicholas  Wagoner.  He  paid  none  to 
Philo  Sweet. 

Assuming  that  there  was  evidence  to  authorize  the  finding 
of  the  referee,  that  the  actual  balance  was  $570.96,  and  not 
$700.  Then,  upon  the  evidence,  this  sum  was  paid  to  Sweet, 
"Wagoner,  and  Christopher  Ehiner.  There  is  not  a  particle 
of  evidence,  that  Philo  Sweet  ever  received  one  penny  of  it ; 
yet,  by  the  judgment,  he  is  charged  with  the  payment  of 
plaintiff 's  share  of  the  $570.96. 

I  know  of  no  principle  of  law  by  which  lie  can  be  so 
charged.  In  the  settlement  of  partnership  dealings,  the  state 
of  the  accounts  between  each  partner  and  the  firm,  and 
between  the  partners  themselves,  will  show  the  amount  of 
profit  or  loss,  and  the  axnount  which  each  owes,  or  whieb  he 
is  entitled  to  receive.  The  court  will  compel  those  who  have 
received  of  the  partnership  property  more  than  their  share, 
to  pay  to  those  who   have  not   dK.wn  out  all  they  were 
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entitled  to,  an  amount  soffieient  to  make  an  equal  division 
of  the  assets  of  the  firm.  No  partner  can  be  made  liable  for 
property  taken  by  another. 

When  the  $700  came  into  the  hands  of  Hartwell,  it  was 
as  between  him  and  the  firm  copartnership  property.  When 
he  paid  it  to  two  ont  of  the  five  partners,  it  was  still  partner- 
ship property.  But  if  it  was  appropriated  by  the  two  to 
whom  it  was  paid  to  their  own  use,  each  became,  as  between 
himself  and  the  other  members  of  the  firm,  a  debtor  individu- 
ally liable. 

Until  it  Is  ascertained  how  much  each  partner  received,  it 
is  impossible  to  say  how  mucli  he  should  refund.  The  ref- 
eree should  have  ascertained  this  important  fact ;  and  having 
ascertained  that,  and  the  amount  each  partner  was  entitled 
to,  he  should  have  ordered  judgment,  that  each  partner  who 
was  found  to  have  received  moi*e  than  his  share,  should  pay 
£uch  excess  to  those  who  have  had  less  than  their  share,  or 
to  pay  it  into  court,  so  that  it  might  be  paid  over  to  them. 
In  no  event,  can  those  who  have  received  more  than  their 
diare,  be  made  jointly  liable  for  such  excess. 

The  judgment  must  be  reversed  and  a  new  trial  ordered, 
costs  to  abide  event.    The  order  of  reference  is  vacated. 

Judgment  reversed. 


WiLUiLBC  H.  Philupb,  Appellant,  v.  Joseph  Wilpers, 

Respondent. 

(Genebal  Tebh,  TmiiD  DibteicT)  Seftbhbbe,  1869.)    ^ 

The  plaintiff  suspended  a  scaffold,  in  front  of  a  house  upon  which  he  was 
employed  as  a  painter,  by  &8tening  one  of  the  ropes  attached  thereto 
to  the  chinmey  of  the  defendant's  ac\joining  house,  without  the  latter^6 
permission ;  as  he  stepped  upon  it,  on  returning  to  his  work,  the  rope 
imlied  from  the  chimney  and  he  received  injuries  by  the  fall  of  the  scal^ 
fold  for  which  he  sued  the  defendant  Upon  the  trial  it  appeared,  that  the 
Jeiendant,  having  been  informed  that  the  rope  was  fastened  to,  and  that  it 
entlnngercd  his  chimney,  was  afterward,  on  the  day  preceding  the  aoci- 
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dent,  seen  upon  bis  roof  handling  the  rope ;  that  afterward,  ifhen  chai^gcd 
with  causing  the  accident  he  did  not  deny  it,  but  offered  to  pay  for  medi- 
cal attendance  to  the  plaintiff,  if  not  excessire  in  amount  At  the  close 
of  the  plaintiff's  testimony  the  court  refused  a  nonsuit;  but  aftca*  the 
defendant  had  ^ven  evidence  contradicting  that  of  the  plaintiff,  and 
tending  to  show  that  it  was  manifestly  untrue,  and  had  himself  swam, 
that  he  did  not  touch  the  rope,  or  know  "v^hat  was  suspended  to  it,  on 
renewal  of  a  motion,  therefor,  it  was  granted,— Hddf  that  the  evidence 
should  have  gone  to  the  jury,  and  the  nonsuit  was  wrong. 
Meld  further,  that  the  defendant  was  not  justified  by  the  plaintiff^s  treapasa, 
in  recklessly  unloosenmg  the  rope;  and  that  it  was  for  the  jury  to 
say  whether  he  did  unloosen  it,  and  if  so,  whether  he  exercxsed  proper 
care  in  ascertaining  what  was  fastened  to  it. 

The  plaintiff  was  by  trade  a  painter,  tod  for  the  purpose 
cf  painting  the  front  of  a  three  story  house  in  the  city  of 
Albany,  fastened  one  of  the  ropes  of  his  scaffoldj  by  tying  it 
to  the  chimney  of  the  honse  adjoining,  i^hieh  belonged  iOf 
and  was  occupied  by  the  defendant ;  and  having  been  injured 
on  account  of  the  falling  of  the  scaffold,  brought  a  suit  to 
recover  damages  therefor  from  the  defendant. 

Upon  the  trial,  he  proved  that  the  accident  happened  on 
Monday  morning,  as  he  went  upon  the  scaffold  to  his  work ; 
that  the  scaffold  had  been  hung  and  carefully  tried  on  the 
previous  Saturday ;  that  the  rope  in  question  was  securely 
tied  to  the  chimney,  and  that  tlie  scaffold  fell  on  account  of 
/  its  l^^ixig  unfastened  therefrom.  One  Smallman,  a  boy  erf 
the  age  of  fourteen  years,  testified  for  the  plaintiff,  that  he 
saw  the  defendant  on  the  evening  preceding  the  accident,  on 
the  roof  of  his  house  along  side  of  the  chimney,  with  tlie  rope  of 
the  scaffold  in  his  hands ;  the  witness  testified,  that  he  saw  the 
defendant  under  such  circumstances,  while  he,  the  witness, 
was  in  the  yard,  in  the  rear  of  the  house,  in  a  position  from 
which  ho  could  see  some  three  feet  of  the  chimney.  The  plain- 
tiff's  brother  testified,  that  he  hadchaiged  the  defendant  with 
causing  the  accident,  soon  after  itd  occurrence,  and  with  unty- 
ing the  rope,  and  that  tlie  defendant  was  excited  andtronbled, 
and  did  not  deny  the  charge,  and  in  )*eply  to  a  suggestion 
from  the  witness,  that  he  would  pay  the  doctor's  fees,  &c.^ 
said,  that  he  would  if  they  were  not  made  too  big. 
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The  defendant  testified,  that  he  had  been  informed,  while 
in  his  rear  yard  with  his  wife,  and  the  boy  Suiallman,  on  the 
day  prior  to  the  accident,  at  a  time  corresponding  with  that 
at  which  Smallnmn  claimed  to  have  seen  him  on  the  i*oof, 
that  the  rope  was  fiu^tened  to  his  chimney,  and  to  a  tree, 
and  that  the  chimney  was  h'kely  to  be  injured  thereby ; 
that  he  then  went  on  the  roof,  looked  over  the  side,  saw 
nothing  suspended  to  tlie  rope,  and  that  it  was  not  fastened 
to  a  tree^  and  without  teaching  the  rope  came  down,  and 
that  he  did  not  know  what  was  fastened  to  the  rope.  The 
defendant's  wife  testified  on  his  behalf,  that  from  the  position  in 
the  yard,  from  which  the  witness,  Smallman,  claimed  to  have 
seen  the  defendant  on  tlie  roof  holding  the  rope,  that  but  very 
little  of  the  chimney  could  be  seen ;  and  that  the  defendant 
could  not  be  seen  at  all.  The  defendant  also  called  one  Steams, 
who  testified  that  he  had  gone  with  one  Latta,  to  the  defend- 
ant's promises  for  the  purpose  of  ascert^uning  how  much 
could  be  seen  from  the  yard  of  a  person  on  the  defendant's 
roof;  that  from  the  yard  none  of  the  front  of  the  chimney 
could  be  seen,  and  but  about  two  bricks  from  the  top  of  the 
rear  part  of  the  chimney ;  that  when  a  man  stood  opposite 
the  rear  of  the  chimney,  the  top  of  his  head  only  could  be 
seen.  Latta,  also  testified,  that  he  remained  on  the  roof, 
trhich.  was  shown  to  have  been  a  flat  roof,  while  Steams 
was  in  the  yard,  placing  himself  on  the  rear  side  of  the  chim- 
ney, and  in  different  positions,  and  that  when  looking  down 
as  he  stood  upon  the  rear  of  the  chimney,  he  was  able  to 
see  only  the  head  of  Steams. 

The  court  refused  a  nonsuit  at  close  of  plaintiff 's  testi- 
mony, but  on  application,  after  the  defendant's  testimony  had 
been  given,  granted  it,  and  the  plaintiff  appealed. 

B.  W.  Peckham^  Jr.^  for  the  appellant. 
Isaac  £avD8on,  for  the  respondent. 

Present — Ingaxls,  Hogeboo^  and  Peckham,  JJ. 

By  the  Court — Iwgalls,  P.  J.    At  tlie  conclusion  of  the 
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evidence  upon  the  application  of  the  defendant's  counsel  the 
court  directed  a  nonsuit,  and  refused  to  submit  the  ease  to  the 
consideration  of  the  jury.  After  a  careful  examination  of 
the  evidence  we  have  arrived  at  the  conclusion  that  the  non- 
suit should  not  have  been  granted/  To  justify  the  court  in 
withholding  a  cause  from  the  jury,  the  case  should  be  very 
clear,  so  much  so,  that  no  reasonable  doubt  can  be  entertained 
in  regard  to  the  facts.  ^  In  this  case,  the  evidence  shows  that 
the  rope  was  securely  fastened  to  the  defendant's  chimney 
and  did  not  break ;  the  witness,  Smallman,  testifies  that  on 
Sunday  he  saw  the  defendant  upon  the  roof  having  hold  of 
the  rope.  It  further  appears  that  tlie  defendant  was  informed 
before  he  w'ent  upon  the  roof,  that  the  rope  was  attached  to 
the  chimney  and  to  a  tree,  and  that  by  the  blowing  of  the 
wind  the  chimney  might  be  injured  if  the  rope  was  allowed 
to  remain.  There  is  also  the  additional  evidence  that  after 
the  plaintiff  was  injured  the  defendant  was  informed  of  it, 
and  charged  with  having  caused  it,  which  he  did  not  deny, 
but  stated  substantially  that  if  the  expense  for  medical  attend- 
ance was  not  excessive  he  would  pay  it.  It  is  insisted  by  the 
defendant's  counsel  that  the  defendant  denies  under  oath  that 
he  touched  the  rope,  or  that  he  agreed  to  pay  the  exposes, 
and  furtlier  insists  that  the  evidence  shows  that  the  witness 
Smallman,  could  not  have  seen  the  defendant  upon  the  roof 
near  the  chimney,  from,  the  place  where  Smallman  was 
located.  These  were  considerations  proper  to  be  submitted 
to  the  jury.  In  cases  where  the  evidence  is  conflicting,  and 
particularly  where  a  question  of  credibility  is  raised  it  is 
unusual  to  withhold  the  case  from  the  jury.  In  the  hurry  of 
the  circuit  little  time  is  allowed  for  anything  like  a  deliberate 
and  careful  consideration  of  the  evidence.  Doubtless  the 
learned  judge  was  strongly  impressed  with  the  conviction  that 
the  plaintiff's  case  was  so  far  disproved  and  overcome  by  the 
evidence  on  the  part  of  the  defendant,  that  tlie  verdict  of 
the  jury  if  rendered  in  favor  of  the  plaintiff  could  not  be 
upheld.  It  is  quite  possible  that  the  jury  might  have  taken 
quite  as  favorable  a  view  of  the  evidence  in  favor  of  the 
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defendant.    I  think  the  plaintiff  was  entitled  to  the  privil^e 
of  taking  that  risk.    It  is  further  insisted  by  the  counsel  for\ 
the  defendant,  that  the  defendant  was  justified  in  remov- 
ing the  rope  because  it  was  attached  to  the  chimney  with- 
out   his    permission.      That  would    be    so   under   certain     rv 
circumstances,  but  that  right  must  be  exercised  in  such  man- 
ner as  not  to  betray  a  reckless  disregard  of  the  safety  of       ^ 
others.    A  technical  trespass  would  not  justify  the  infliction  "T 
of  irreparable  injury,  and  the  assertion  of  a  right  must  be 
qualified  by  a  reasonable  regard  for  the  security  of  others. 
It  is  said  that  tlie  defendant  had  no  reason  to  infer  that  the 
rope  sustained  the  scaffold.    I  think  it  was  for  the  jury  to  t 
say  whether  he  should  not  have  ascertained  the  fact  before  he 
loosed  it,  and  whether  it  should  not  have  occurred  to  a  reason- 
able mind  that  the  rope  was  attached  to  the  chimney  to 
subserve  some  purpose,  and  not  placed  there  through  mere 
wantonness./ If  the  defendant  intended  to  remove  the  rope,| 
which  he  doubtless  had  a  right  to  do  properly,  he  was  bound! 
to  exercise  reasonable  prudence,  and  to  have  accomplished  the  f 
work  in  such  manner  as  to  give  notice  to  those  who  could  be  ^ 
affected   thereby.     If  the  jury  should  conclude  that  the    . 
defendant  only  partially  unloosed  the  rope,  so  that  while  it 
appeared  to  those  who  went  upon  the  scaffold  to  be  secure, 
yet  when  weight  was  applied  it  gave  way,  they  might  regard  it 
little  better  than  a  trap  well  calculated  to  produce  serious  in j  ury . 
Under  such  circumstances,  an  act  which  in  itself  might  be 
lawful,  would,  by  the  manner  in  which  it  was  executed,  become 
unlawful  and  subject  the  party  to  damages.  ^In  discussing 
this  case,  we  do  not  intend  to  be  understood  as  even  intimating 
wliat  conclusion  should  be  drawn  by  the  jury  from  the  evi- 
dence, conflicting  as  it  is,  but  our  object,  is  simply  to  ascertain, 
whether  the  evidence,  so  overwhelmingly  preponderated  in 
favor  of  the  defendant,  as  to  justify  taking  the  ease  from  the 
jury.    We  are  of  opinion  that  the  nonsuit  was  improper, 
and  that  a  new  trial  should  be  ordered,  with  costs  to  abide 
the  event. 

New  trial  granted. 

Lansing — Vol.  IL        50 
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JoHK  MoMflldt,  Respondent,  v.  Alicon  Wooley,  Appellant 
(Gbkeeal  Term,  Fifth  Distbict,  Oct(M»r,  1868.) 

Tho  grant  of  a  right  to  conduct  water,  by  means  of  pipes  laid  beneath  the 
surface  of  land,  from  a  spring  thereon,  Is  a  grant  of  an  easement,  and  not 
of  any  part  of  the  land  itself. 

The  existence  and  user  of  suck  cm  casement,  by  tiie  grantee  thereof 
constitutes  no  breach  of  a  covenant  for  quiet  ei^oyment  or  of  wairanty 
in  a  subsequent  deed  by  his  grantor. 

It  seems  that  to  protect  himself  against  an  easement  upon  land,  the  pur- 
chaser must  take  a  covenant  agunst  incumbrances. 

This  was  an  appeal  from  a  judgment,  entered  on  a  verdict 
rendered  at  the  Jefferson  County  Circuit. 

The  action  was  to  recover  damages,  upon  a  contract  to  pay 
interest  on  the  purchase  money  of  certain  premises,  and  for 
damages  done  to  said  premises,  after  the  defendant  had 
contracted  to  sell  them  to  the  plaintiff,  and  before  convej- 
ance ;  and  also,  for  breach  of  a  covenant  of  warranty,  and  for 
quiet  enjoyment,  contained  in  the  deed  afterward  executed 
and  delivered,  pursuant  to  the  contract  It  appeared  that 
before  the  deed  to  plaintiff,  the  defendant  had  granted  to  one 
"Wilson,  a  right  to  draw  water  from  a  spring  upon  the  pre- 
mises in  question,  by  means  of  pipes  laid  under  ground,  and 
that  this  right,  though  without  the  plaintiff's  knowledge,  was 
used  and  enjoyed  at  the  time  of  the  conveyance,  and  after- 
ward. 

The  plaintiff  had  a  verdict  for  damages,  on  all  the  causes 
ot  aotiou  alleged  in  his  complaint,  and  the  defendant 
appealed. 

Brovm  <&  Beaeh,  for  the  appellant. 

Zansing  <&  Sherman^  for  the  respondent. 

Present — ^Fostks,  Mullin  and  Mokgak,  JJ. 


\ 
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By  the  Court — ^Mullin,  J.  'The  right  granted  by  defend- 
ant's grantors,  to  William  H.  Wilson,  to  lay  pipes  in  his 
(the  grantor's)  land,  and  divert  the  water  •  thereof  to  his 
(Wilson's)  own  land,  for  the  nse  of  his  cattle,  is  an  easement ; 
and  the  deed  ^nting  the  easement  conreys  no  part  of  the 
land  on  which  the  spring  is,  or  in  which  the  pipes  are  laid. 
(Angel  on  Watercourses,  sections  90, 161, 163,  285.) 

The  existence  of  such  an  easement,  if  it  can  be  held  to  be 
s  breach  of  any  covenant  in  a  deed,  is  a  breach  of  the  cove- 
nant against  incumbrances.  (Rawle  on  Covenants  of  Title, 
114, 115,  and  cases  cited.) 

I  can  find  no  case  in  the  books,  in  which  it  has  been  held 
that  such  an  easement,  is  a  breach  of  either  the  covenant  for 
quiet  enjoyment,  or  of  warranty ;  and,  upon  principle,  it 
would  seem  to  me  that  it  cannot  be. 

To  constitute  a  breach  of  either  oj  these  covenants,  there 
must  be  an  ouster,  either  actual  or  constructive,  of  the 
premises  conveyed. 

An  ouster,  is  an  actual  deprivation  of  the  possession  of  a 
pait  of  the  land,  or,  what  is  equivalent,  a  title,  which  is  capa- 
ble of  being  used  to  deprive  the  grantee  of  his  possession,  of  a 
portion  of  the  land,  covered  by  his  deed. 

Now  the  withdrawing  through  pipes,  of  water  from  a  q)ring, 
is  in  no  sense  a  deprivation  of  a  part  of  the  land ;  and  hence, 
when  a  purchaser  desires  to  protect  himself,  against  the 
existence  of  such  an  easement  on  his  land,  he  must  take  a 
covenant  against  incumbrances ;  or  if  the  existence  of  it  is 
concealed  from  him,  and  he  has  no  such  covenant,  then  he 
must  sue  for  the  deceit.  (Bawle  on  Covenants  of  Title^  llSy 
120.) 

If  this  is  a  correct  exposition  of  the  law,  the  plaintiff  was  not 
entitled  to  recover  for  a  breach  of  the  covenant  set  out  in  the 
complaint,  and  the  judgment  should  be  reversed,  unless  the 
plaintiff  will  stipulate  to  deduct  the  amount  allowed  by  the 
jury  for  the  spring,  in  which  event  the  judgment  is  affirmed 
without  costs. 

Ordered  accordingly. 
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8  ^1      Thb   People,    <&c.,    Kespondents,    v.    David   M.   Mdteb, 


Appellant. 
(Qensbal  Term,  Fnrrs  Distbict,  Jaiojart,  1868.) 

Neither  Bcction  480  nor  section  482  of  the  Code,  confers  upon  the  attor- 
ney-general, the  power  to  prosecute  an  action  in  the  name  of  the  people, 
against  commissioners  appointed  under  an  act  of  the  legislature,  to 
restrain  them  from  issuing,  &&,  town  bonds,  provided  for  by  such  act, 
without  performance  of  the  conditions  precedent  required  thereby;  nor 
has  he  such  power  at  common  law. 

The  attorney-general  has  the  power  belonging  to  that  oflElcer  at  commoa 
law,  and  such  additional  powers  as  the  legislature  has  conferred  upon 
him.    Per  Mullin,  J. 

But  the  only  cases  in  which  at  common  law  he  was  authorized  to  interfere 
to  restrain  corporate  action,  or  was  a  necessary  party  to  an  action  for 
that  purpose,  were  those  in  which  the  act  complained  of,  would  produce 
a  public  nuisance  or  tend  to  the  breach  of  a  trust  for  charitable  uses.   Id 

The  case  of  Davis  v.  TTie  Mayor^  d^.,  of  New  York  (2  Duer,  668),  commented 
on  and  e2q>lained,  and  certain  dicta  in  that  and  in  other  cases  disapproved, 
and  the  cases  therein  cited,  examined.    Id. 

This  was  an  appeal  by  the  defendant  from  a  judgment  for 
the  plaintiff  entered  on  a  referee's  report. 

The  action  was  brought  under  leave  obtained  therefor  in 
the  name  of  the  people,  <&e.,  against  the  defendants,  as  com- 
missioners, appointed  under  the  act  of  April  ^23,  1867  (chap. 
681,  p.  1561)  for  the  town  of  Augusta,  in  Oneida  county,  for 
a  perpetual  injunction  restraining  them  from  issuing  certain 
bonds  authorized  by  that  act  for  railroad  purposes.  The 
referee  reported  against  the  validity  of  the  bonds,  on  account 
of  the  commissioners'  failure  to  take  the  requisite  preliminaiy 
steps,  under  the  statute,  to  authorize  their  issue,  and  judgment 
was  entered  in  accordance  with  the  prayer  of  the  complaint 

O,  S.  WilUamSy  for  the  appellant 

Marshall  B.  Cha/ntjplain^  attorney-general,  for  the  res- 
pondent. 

Present — Foster,  Mullen  and  Morgan,  JJ. 
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MuLLiN,  J.  In  the  case  of  Knox  v.  Miner  et  al.y  in 
which  an  appeal  was  argued  at  the  last  term,  from  an  order 
dissolving  an  injunction,  I  came  to  the  conclusion,  that  the 
plaintiff  in  that  case,  could  maintain  an  action  to  restrain  the 
issuing  of  tlie  bonds,  of  the  town  of  Augusta,  to  secure  the 
payment  of  moneys  borrowed,  to  be  applied  in  payment  of 
stock  in  the  Utica,  Clinton  and  Chenango  Eailroad  Com- 
pany ;  and  I  came  to  the  further  conclusion  that  there  was  no 
equity  in  the  complaint,  entitling  the  plaintiff  to  the  relief 
demanded. 

The  last  mentioned  question  arises  in  this  case,  also,  together 
with  the  one  whether  the  attorney-general  can  maintain  the 
action  in  his  own  name,  or  in  the  name  of  the  people  of  the 
State  of  New  York.  It  is  unnecessary  for  me  to  repeat,  what 
I  have  said  in  the  other  case,  as  to  the  merits  of  the  action. 
I  shall,  therefore,  confine  myself  to  the  other  question,  viz. : 
Whether  the  people  can  maintain  an  action  to  restrain  the 
issuing  of  bonds,  provided  for  in  the  act  of  April,  1867. 

It  is  too  obvious  to  require  argument,  that  the  peo- 
ple, and  by  the  people  I  mean  the  State,  in  its  corporate 
capacity  {gid  character,  has  no  manner. of-  interest  in  the  liti- 
gation. Its  rights  are  in  no  way  injuriously  affected,  and  its 
interference,  must  be  permitted,  either,  because  there  ia  no 
other  person  or  corporation  capable  of  suing,  or  because  by  the 
practice  of  the  courts  the  attorney-general,  as  the  representative 
of  the  people,  is  charged  with  the  duty  of  interfering,  in  all 
cases  where  private  persons  are  held  incompetent  to  sue,  and 
when  the  rights  of  the  whole  people,  or  any  considerable  por-' 
tion  of  them,  are  in  danger  from  the  unlawful  acts,  of  persons 
acting,  or  assuming  to  act,  under  color  of  lawful  authority,  or 
otherwise. 

I  shall  proceed  to  consider  whether  the  attorney-general 
can  maintain  this  action. 

Before  the  adoption  of  the  Code,  there  had  been  no  attempt 
by  the  legislature,  to  enumerate  the  cases,  in  which  the  attor- 
ney-general might  institute  suits,  or  proceedings,  for  the 
enforcement  or  protection,  of  the  rights  of  the  public,  or  of 
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individuals.  The  office  of  attorney-general  had  existed  sev- 
eral centuries  in  England  before  the  formation  of  the  colonial 
government  in  this  country,  and  his  duties  were  well  nnde^ 
stood,  and  quite  clearly  defined. 

Most,  if  not  all,  of  the  colonies  appointed  attorney-generals, 
and  they  were  understood  to  be  clothed,  with  nearly  all  the 
powers,  a£  the  attorney-generals  of  England,  and  as  these 
powers  have  never  been  defined  we  must  go  back  to  the 
common  law  in  order  to  ascertain  them.  The  attorney- 
general  had  the  power,  and  it  was  his  duty : 

1st  To  prosecute  all  actions,  necessary  for  tiie  protection 
and  defence  of  the  property  and  revenues  of  the  crown. 

2d.  By  information,  to  bring  certain  classes  of  persona 
accused  of  crimes  and  misdemeanors  to  trial. 

3d.  By  "tfctrtf  faciaa^^  to  revoke  and  annul  grants  made  by 
the  crown  improperly,  or  when  forfeited  by  the  grantee 
thereof. 

4th.  By  information,  to  recover  money  or  other  chattels,  or 
damages  for  wrongs  committed  on  the  land,  or  other  posses- 
sions of  the  crown. 

6th.  By  writ  of  quo  warranto,  to  determine  the  right  of 
lum  who  claims  or  usurps  any  office,  franchise  or  liberty,  aod 
to  vacate  the  charter,  or  annul  the  existence  of  a  corporatioD, 
for  violations  of  its  charter,  or  for  omitting  to  exercise  its  eo^ 
porate  powers. 

6th.  By  writ  of  mandamusj  to  compel  the  admission  of  an 
officer  duly  chosen  to  his  office,  and  to  compel  his  restoration 
when  illegally  ousted. 

7tJi.  By  information  to  chancery,  to  enfi)rce  trusts,  and  to 
prevent  public  nuisances,  and  the  abuse  of  trust  powers. 

8th.  By  proceedings  m  reniy  to  recover  property  to  which 
the  crown  may  be  entitled,  by  forfeiture  for  treason,  and  pro- 
perty, for  which  there  is  no  other  legal  owner,  such  as  wrecks, 
treasure  trove,  &c.  (3  Black.  Com.,  25ft-Y,  260  to  266 ;  id., 
427  and  428  ;  4  id.,  808,  312.) 

Otli.  And  in  certain  cases,  by  information  in  chancery,  for 
the  protection  of  the  rights  of  lunatics,  and  others,  who  are 
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under  the  protection  of  the  crown.  (Mitford's  PL,  24r-30, 
Adams'  Equity,  301-2.) 

This  enumeration,  probably  does  not  embrace  all  the  powers 
of  the  attorney-general  at  common  law,  but,  I  apprehend,  it 
embraces  all  the  powers,  under  which  the.  right  to  bring  this 
action  could  or  would  be  claimed.  And  it  is  also  doubtle^ 
true,  that  in  the  foregoing  enumeration,  I  have  put  under 
separate  heads,  powers  which  should  be  embraced  in  one,  but 
it  is  more  important,  to  ascertain  the  powers  of  the  office  than 
to  secure  an  accurate  classification.  As  the  powers  of  the 
attorney-general,  were  not  conferred  by  statute,  ^  grant  by 
statute  of  the  same  or  other  powers,  would  not  operate  to 
deprive  him  of  those  belonging  to  the  offi^ce  at  common  law, 
unless  the  statute,  either  expressly,  or  by  reasonable  intend- 
ment, forbade  the  exercise  of  powers  not  thus  expressly  con- 
ferred. He  must  be  held,  therefore,  to  have  the  powers 
belonging  to  the  office  at  common  law,  and  such  additional 
powers  as  the  legislature  has  seen  fit  to  confer  upon  him. 

There  is  nothing  in  the  Code,  which  manifests  the  intention, 
to  itake  from  the  attorney-general  any  of  his  common  law 
powers,  which  under  our  institutions  and  laws  he  could  pro- 
perly exercise.  The  Code  confers  on  him,  no  power  to  enforce 
trusts  for  charitable  purposes.  Illiberal  as  both  the  legisla- 
ture and  the  courts  have  been  in  permitting  the  creation  of 
such  trusts,  several  have  been  held  to  have  been  legally  cre- 
ated, and  there  is  no  one  but  the  attoiTiey-general  who  has 
the  power  to  institute  proceedings  in  regard  to  them.  It 
surely,  was  not  the  intention  of  the  legislature,  to  place  thiese 
trusts  beyond  the  protection  of  the  law,  and  permit  the  trus- 
tees to  appropriate  to  their  own  use,  property,  set  apart  for 
purposes  held  to  be  sacred,  in  all  otlier  countries  whether 
pagan,  or  Christian.  If  this  power  has  not  been  taken  away 
by  the  Code,  it  cannot  be  claimed,  tliat  any  of  tlie  other  com- 
mon law  powers,  have  been  taken  away,  theretofore  properly 
belonging  to  the  attorney-general. 

I  will  now  proceed  to  inquire  whether  this  action  can  be 
maintained  under  any  of  the  powers  conferred  by  the  Code. 
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It  is  claimed  by  the  plaintiff's  counsel,  that  the  power  to 
maintain  this  action  is  given  by  the  fifth  subdivision  of 
section  430  of  the  Code,  which  is  in  these  words,  viz. : 

"  5th.  Whenever  it  (a  corporation)  shall  exercise  a  fran- 
chise or  privilege  not  confeiTcd  upon  it  by  law." 

The  first  clause  of  the  section,  permits  an  action  to  be 
brought  by  the  attorney-general,  on  leave  gi*anted  by  the 
Supreme  Court,  for  the  purpose  of  vacating  the  charter,  or 
annulling  the  existence  of  a  corporation,  other  than  munici- 
pal, whenever  it  shall  be  guilty  of  the  five  acts,  or  omissions, 
enumerated  in  the  section. 

The  first  answer  to  the  proposition  of  the  counsel  is,  that 
this  action  is  not  one  which  the  attorney-general,  ou 
obtaining  leave,  is  authorized  to  bring.  This  is  not  an  action 
to  annul  the  charter  of  any  corporation ;  it  is  to  declare  void, 
ofiicial  acts.  If  the  attorney-general  has  the  right,  and  it  is  his 
duty,  under  this  section  of  the  Code,  to  bring  an  action,  when- 
ever a  coi'poration  shall  fail  to  conform,  to  the  provisions  of 
its  charter,  or  other  act  of  the  legislature,  in  the  use  of  its 
franchise,  a  large  share  of  the  litigation  of  the  State  will  be 
transferred  to  that  ofiicer,  and  he  will  find  himself  ove^ 
whelmed  with  duties  not  hitherto  supposed  to  attach  to  his 
office. 

It  would  be  unwise,  as  well  as  mischievous,  to  permit  this 
officer,  or  any  other,  to  intermeddle  with  the  affairs  of  the 
private  or  public  corporations  of  the  State,  when  the  stock- 
holders, or  others,  whose  interests  are  affected  are  entire  j* 
competent  to  protect  them. 

And  nothing  could  more  clearly  demonstrate  the  injustiije 
of  the  rule,  which  would  take  from  the  individuals  who  are 
aggrieved  by  the  illegal  acti|  of  corporations,  or  public  officers, 
and  confer  upon  the  attorney-general,  or  other  officer, 
the  power  to  maintain  actions  for  such  injuries,  than  the  con- 
sequences which  must  necessarily  follow  from  the  grant  of 
such  power.  The  officers  of  corporations  will  soon  cease  to 
be  guided  by  the  wishes  or  interests  of  those  for  whom  they 
act,  but  will  look  to  the  attorney-general,  as  the  one  who  v 
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alone  can  .punish,  and  who  will,  when  conciliated,  be  both 
able  and  willing  to  protect  them. 

The  only  remaining  ground  suggested,  on  which  the 
attorney-general  may  maintain  this  action,  is  the  first  clause 
of  section  432,  which  is  in  these  words,  viz. :  "  And  actions 
may  be  brought  by  the  attorney-general  upon  his  own 
information,  or  upon  the  complaint  of  any  private  party 
offending,  in  the  following  cases,  viz. : 

"  1.  When  any  person  shall  usurp,  intrude  into,  or  unlaw- 
fully hold,  or  exercise  any  public  office,  or  any  franchise 
within  this  State." 

If  the  clause  in  question  could  be  held  to  apply  to  such  a  case 
as  the  one  before  us,  it  is  an  essential  element  of  the  right  of 
action,  that  the  person  proceeded  against  should  have  unlaw 
fully  exercised  a  franchise  within  this  State. 

I  assume,  for  the  purposes  of  the  argument,  tlnit  the  right, 
or  power  to  borrow  money,  issue  bonds,  and  subscribe  for 
stock,  is  a  franchise  within  the  meaning  of  the  section  in  ques- 
tion. The  act  of  1867  expressly  confers  upon  the  commissioners 
the  power  to  do  each,  and  all  of  these  acts.  It  cannot  be 
said,  therefore,  that  the  commissioners  can  unlawfully  do 
these  acts.  The  complaint  against  them,  is  not  that  the  stat- 
ute has  not  conferred  the  power,  but  it  is  that  it  required  the 
performance  of  certain  conditions,  precedent  to  the  light  to 
borrow  money,  issue  bonds,  or  subscribe  for  stock ;  and  these 
conditions  have  not  been  performed. 

There  has  been  an  attempt  at  performance,  and  it  may  be 
that  there  has  not  been  a  literal  performance  of  the  condi- 
tions ;  and  if  not,  then  it  is  for  the  courts  to  say  whether  the 
taxpayers  are  bound.  If  not,  they  have,  or  should  have 
relief  against  an  abuse  of  power,  or  a  failure  to  comply  with 
the  provisions  of  the  statute.  If  nonconformity  to  the  pro- 
visions of  a  statute,  prescribing  the  duties  of  a  public 
officer,  or  board,  whose  duties  affect  the  whole,  or  some  con- 
siderable portion  of  the  people,  makes  it  the  duty  of  the 
attorney-general  to  intervene,  to  prevent,  or  to  remedy  the 
wrong  if  committed,  it  necessarily  follows,  that  he  must 
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intervene  in  every  case  of  the  kind,  unless  some  special 
injury  is  done  to  some  individual,  which  will  entitle  him  to 
sue  for  the  protection  of  his  own  rights.  It  cannot 
require  argument  to  show  that  such  doctrine  will  pro- 
duce endless  mischief,  will  leave  the  people  without  any 
adequate  protection  against  abuses  of  power  by  public  and 
corporate  officers  and  agents.  For  these  reasons  I  am  of  the 
opinion  that  this  action  cannot  be  maintained  under  anj  pro- 
vision of  the  Code  of  Procedure. 

The  next  question  for  consideration  is,  whether  the  attor- 
ney-general has  the  right  at  common  law  to  maintain  the 
action. 

No  such  power  is  embraced  in  the  first,  second,  third, 
fourth,  fifth  or  sixth  of  those  enumerated  above. 

It  is  not  pretended  that  it  is  within  the  seventh,  which 
relates  to  charitable  uses. 

In  support  of  the  proposition  that  the  attorney-general  has 
power  at  the  common  law  to  maintain  this  action,  I  am 
referred  to  the  case  of  Davis  v.  The  Mayor  of  New  Tori 
(2  Duer,  663),  and  certain  dicta  in  several  other  cases  decided 
in  this  State.  The  action  was  brought  in  that  case  to  restrain 
the  corporation  from  granting  to  several  pei*sons  the  right  to 
construct  a  railroad  in  Broadway,  in  said  city.  An  objection 
was  taken  that  the  attorney-general  was  a  necessary  party  to 
the  action,  and  the  court,  after  argument,  held  him  to  be  bo, 
and  that  without  him  final  judgment  could  not  be  entered. 

Laying  a  railroad  in  a  street,  without  the  permission  of  the 
legislature,  or  officer  or  body  having  authority  to  consent  to 
such  an  appropriation  of  it,  is  creating  a  public  nuisance,  the 
attorney-general  had  the  power,  and  it  was  his  duty  to  proceed 
by  information  in  chanceiy  to  prevent  the  nuisance.  [Aiifff- 
ney-General  v.  Forbes^  2  M.  &  C,  123.) 

The  defendants  in  this  case  were  proceeding  to  destroy  the 
supports  of  one-half  of  a  bridge  located  partly  in  two  conn- 
ties,  in  consequence  of  which  aU  travel  over  it  would  have 
been  prevented.  The  chancellor  says  if  the  defendants  so 
execute  what  they  conceive  to  be  their  duty  as  to  create  (ff 
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occasion  a  public  nuisance,  this  court  has  an  undoubted  right 
to  interpose. 

In  a  note  to  this  case,  at  page  133,  is  given  an  extract  from 
the  opinion  of  Lord  Cottenham  in  Frewin  v.  Lewis  (4  M.  & 
C,  249),  in  which  it  is  said  that  the  Court  of  Chancery  has 
no  power  to  restrain  poor  law  commissioners  and  other  public 
functionaries  from  exceeding  the  powers  conferred  on  them 
by  law.  But  it  is  not  said  that  the  power  of  the  court  may 
be  invoked  by  the  attorney-general,  unless  the  illegal  act,  if 
done,  would  produce  a  public  nuisance.  Wlien  it  produces 
this  result,  and  no  one  individual  or  number  of  individuals 
sustain  a  special  injury,  the  attorney-general  alone  can  pro- 
ceed. When  individuals  sustain  a  special  injury,  they  may 
maintain  an  action  alone,  or  in  conjunction  with  the  attorney- 
general,  or  the  attorney-general  may  proceed  alone. 

Tlie  decision  in  Davis' y.  The  May  or  ^  cj&c,  supra^  may  be, 
and  probably  is,  correct,  so  far  as  the  question  of  the  pro- 
priety of  making  the  attorney-general  a  party  is  concerned. 
But  I  cannot  concur  in  the  numerous  dicta  contained  in 
the  opinion  as  to  the  cases  in  which  the  attorney-general  has 
the  power  to  maintain  actions  to  restrain  or  regulate  corpo- 
rate action. 

The  general  rule  which  Duer,  J.,  extracted  from  the  Eng- 
lish cases  is  this,  that  when  the  act  of  municipal  corpora- 
tions, which  is  the  subject  of  complaint,  affects  injuriously 
the  public  at  large,  that  is,  the  entire  community  over  which 
the  corporate  jurisdiction  extends,  the  attorney-general  is  a 
necessary  party  to  the  prosecution  of  the  suit. 

I  entertain  the  most  profound  respect  for  the  ability  and 
learning  of  the  learned  judge,  but  I  cannot  agree  with  him 
that  there  is  any  such  general  rule.  I  think  it  will  be  found, 
upon  an  examination  of  the  cases  from  which  he  deduces  the 
rule,  that  they  do  not  authorize  the  inference,  and  that  there 
are  but  two  classes  of  cases  in  which  the  attorney-general 
is  a  necessary  party ;  one  is  where  the  unauthorized  act  of 
the  corporation  will  produce  a  public  nuisance,  the  other 
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is  when  it  tends  to  or  is  a  breach  of  some  trust  for  chari- 
table uses. 

Of  the  cases  cited  in  the  opinion  of  Dueu,  J.,  there  are 
several  in  regard  to  which  a  brief  explanation  is  necessary  in 
order  that  they  may  be  the  better  understood. 

Dnring  the  reign  of  the  predecessor  of  the  present  queen 
of  England,  a  law  was  passed  by  parliament  changing  the 
organization  of  several  of  the  municipal  corporations  of  Great 
Britain,  and  amongst  others  transferring  the  property  of  such 
corporations  to  an  officer  designated  the  borough  treasurer, 
to  be  held  by  him,  and  the  income  appropriated  to  certain 
specified  purposes  and  objects.  In  some  instances  the  cor- 
porations to  which  the  act  applied  attempted,  before  its  pass- 
age, to  transfer  portions  of  their  property  to  third  persons, 
to  be  by  them  held  in  trust  for  certain  purposes  to  which 
it  could  not  be  applied  under  the  proposed  act  of  parliament. 
The  act  provided  that  certain  officers  in  the  old  corporations 
who  were  entitled  to  salaries  or  other  emoluments  of  their 
offices,  should  not  be  elected  or  appointed  to  the  same  or 
similar  offices  in  the  new  organizations. 

Having  premised  this  much  as  to  the  act  referred  to,  I  will 
now  proceed  to  examine  the  cases  arising  under  it  cited  by 

DUEE,  J. 

In  the  Attorney 'Oeneral  v.  Aspinall  (1  Keen.,  513),  the 
information  was  filed  for  the  purpose  of  setting  aside  a  mort- 
gage and  an  appropriation  of  money  raised  by  the  corporation 
of  Liverpool  to  endow  certain  clergymen  officiating  in  that 
city,  made  by  the  old  corporation,  after  the  passage  of  the 
act  above  mentioned,  and  before  the  election  of  officers  imder 
the  new  organization.  The  defendant  demurred.  The  mas- 
ter of  rolls  allowed  the  demurrer,  holding  that  the  old  cor- 
poration had  the  right  to  make  the  appropriation,  it  being 
for  the  benefit  of  the  inhabitants.  But  on  appeal  to  the 
lord  chancellor,  the  decree  of  the  master  of  rolls  was 
reversed.    (2  M.  &  Craig,  613.) 

The  chancellor  held  tliat  the  funds  belonging  to  the  muni- 
cipal coi*porations  named  in  the  act  became,  upon  its  passage, 
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subject  to  certain  public  trusts,  to  be  exercised  by  the  new 
council  only  in  the  manner  and  for  the  purposes  described  in 
the  act.  He  ako  held  that  an  appropriation  by  the  old  cor- 
poration, after  the  passage  of  the  new  act  and  before  the 
election  of  the  new  council,  was  not  warranted  by  the  act, 
and  was  therefore  a  breach  of  trust.  He  also  held  that  when 
property  is  devoted  to  trusts  which  are  to  arise  at  a  future 
time,  and  be  exercised  by  trustees  who  are  not  yet  in  esse^ 
any  intermediate  act  done  by  the  holders  of  such  property, 
inconsistent  with  the  security  of  the  property,  or  the  per- 
formance of  the  trusts  when  they  shall  arise,  will  be  set  aside, 
and  if  the  trusts  are  of  a  public  nature,  the  court  will  enter- 
tain jurisdiction  upon  information  by  the  attorney-general, 
notwitlistanding  the  trustees,  after  they  have  come  in  ease^ 
decline  to  interfere. 

At  page  61  of  tlie  case  it  is  said,  if  the  property  in  ques- 
tion be  subject  to  any  public  trust,  and  if  the  appropriation 
complained  of  be  not  consistent  witli  such  trust,  but  for 
purposes  foreign  to  it,  and  there  be  not  in  the  municipal  cor- 
poration act,  any  provision  taking  from  the  court  its  ordinary 
jurisdiction  in  such  cases,  then  it  will  follow  that  the  attorney- 
general  has,  under  the  circumstances  stated,  a  right  to  file 
the  information,  and  to  pray  that  the  fund  may  be  recalled, 
secured  and  applied  for  the  public,  or  in  other  words,  chari- 
table purposes,  to  which  it  is  by  the  act  devoted. 

I  have  given  more  time  to  this  case  than  I  otherwise  would 
have  done,  because  it  is  a  leading  case  under  the  act  referred 
to,  and  is,  moreover,  a  very  able  and  elaborate  discussion  of 
the  question  presented  on  the  appeal. 

In  the  Attorney-General  v.  The  Corporation  of  Poole  (2 
Keen.,  190),  the  attoraey-gencral  filed  an  information  at  the 
relation  of  certain  rate-payers  of  the  borough  of  Poole,  to 
have  it  declared  that  one  Parr,  who  had  been  corporation 
clerk  of  Poole,  was  not  entitled,  under  the  act  above  men- 
tioned, to  any  compensation  in  respect  to  his  office,  or  if  any, 
not  to  as  much  as  the  defendant  had  awarded  to  him,  and 
that  a  bond  given  to  him  for  the  sum  awarded  by  the  corpo- 
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ration  might  be  given  up  to  be  canceled  as  fraudulent  and  void. 
It  was  claimed  that  Parr  had  resigned  his  office,  and  ivas 
not  for  that  reason  entitled  to  compensation  nnder  the  act 
A  rate  had  been  ordered  to  raise  the  money  to  pay  the  bond, 
and  the  rate-payers  were  the  relators  praying  for  relief  against 
such  rate.  The  defendants  demurred,  and  the  demurrers  were 
allowed,  the  master  of  rolls  holding  that  the  statute  provided 
a  mode  for  redressing  the  wrong  complained  o^  and  it 
should  be  followed.  But  if  the  court  would  entertain  juris- 
diction, sufficient  was  not  stated,  to  entitle  the  relators  to  relief 
The  only  ground  suggested  on  which  relief  in  equity  could 
be  invoked  was  the  protection  of  the  trust  property  against  a 
gross  breach  of  trust.  On  appeal  to  the  lord  diancellor  the 
decree  was  affirmed  {i  M.  and  C,  17),  but  he  reiterates  hi* 
opinion  in  the  case  of  tlie  Aitofmej/- General  v.  AspinaUj 
that  tlie  statute  above  mentioned  created  a  trust,  and  that  the 
court  had  jurisdiction  to  protect  and  enforce  it  on  this  relation 
of  tlie  attorney-general's ;  but  concurring  with  the  master  of 
the  rolls,  that  the  information  did  not  make  a  case  entitling 
the  complainant  to  equitable  relief,  he  sustained  the  demu^ 
rers,  but  allowed  the  relator  to  amend. 

In  the  case  of  the  Attorney-General  v.  Wilson  (9  Sim., 
30),  the  information  was  filed  upon  the  relation  of  the  new 
corporation  created  under  the  act  of  parliament,  so  frequently 
refeiTed  to,  to  compel  the  return  to  the  corporation  of  certain 
stocks  which  the  old  corporation  had  attempted  to  place  out 
of  the  reach  of  the  new  corporation  before  the  passage  of  the 
act.  There  was  a  demurrer.  It  was  overruled  by  the  vice- 
chancellor  on  the  ground  that  the  stock  was  part  of  a  trust 
fund  which  it  was  the  duty  of  the  court  to  protect,  and  tiiat 
the  attorney-general  was  a  proper  party  plaintiff. 

Relief  was  granted  in  the  Attorney-General  v.  The  Mayof^ 
dso.j  of  Liverpool  (1  M.  &  C,  171),  arising  on  the  aforesaid 
statute,  on  the  ground  that  the  property  was  trust  property. 

In  the  case  of  the  Attorney-General  v.  The  Corporatm 
of  Norwich  (16  Simons,  225),  the  information  was  filed  to 
restrain  the  defendant  from  appropriating  money  in  the  hands 
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of  the  treasurer  to  procure  an  act  of  parliament  to  improve 
the  river  flowing  through  the  city,  bo  as  to  facilitate  the  ope- 
rations of  commerce,  and  which  was  collected  under  a  local 
act  of  parliament,  and  required  to  be  applied  to  purposes  speci- 
fied. An  injunction  had  been  obtained,  and  the  defendants, 
on  putting  in  their  answer,  moved  to  dissolve  it.  The  motion 
was  denied  expressly  on  the  ground  that  the  intended  appro- 
priation would  be  a  breach  of  trust. 

In  the  Attorney-General  v.  The  Corporation  of  LUchfidd 
(13  Sim.,  547),  the  same  principle  was  applied.  I  have  thus 
referred  to  all  the  cases  cited  in  the  opinion  of  Dueb,  J., 
except  that  in  the  2d  Bligh.  U.  E.,  312,  which  I  have  not 
been  able  to  find,  and  I  tMnk  they  all  show  quite  conclusively, 
so  far  as  they  speak,  that  the  attorney-general  cannot  proceed 
in  chancery  against  a  corporation  to  restrain  its  action  unless  it 
is  on  the  ground  of  a  breach  of  trust,  or  to  prevent  a  public 
nuisance ;  and  I  have  been  unable  to  find  any  case  in  which 
his  interference  has  been  admitted  upon  any  other  ground. 
Of  course,  I  do  not  mean  to  be  understood  as  denying  his 
right  to  apply  to  restrain  corporations  from  exercising  fran- 
chises not  granted,  or  to  annul  corporations  by  reason  of  vio- 
lations of  their  charters,  or  for  non-user  of  their  corporate 
powers.  His  right  to  interfere  in  these  cases  is  expressly 
conferred,  and  must  be  exercised,  or  there  would  be  a  failure 
of  justice. 

The  earliest  reported  case  in  this  State  in  which  the  right 
of  the  attorney-general  to  maintain  an  action  against  a  corpo- 
ration has  been  considered,  is  that  of  the  Attorney-Oeneral  v. 
The  Utica  Ins.  Co.  (2  Johns.  Ch.  R.,  371).  There  the  attor- 
ney-general filed  an  information  for  the  purpose  of  restrain- 
ing the  defendant  from  exercising  banking  powers,  a  franchise 
not  granted  by  its  charter,  and  which  the  legislature  had  for- 
bidden to  be  exercised  without  authority  of  Isiw.  After  a 
very  able  and  elaborate  review  of  the  authorities,  the 
chancellor  held  that  the  court  had  not  juris(Cction  to 
grant  relief,  and  an  injunction,  which  was  moved  for,  was 
refused.    He  placed  his  decision  on  the  ground  that  the 
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remedy  was  at  law,  by  writ  of  quo  warranto^  or  information 
in  the  nature  of  that  writ ;  that  carrying  on  banking  business 
without  authority  was  not  such  a  mischief  or  public  ;nuisance 
that  this  court  would  grant  an  injunction  even  if  it  had  juris- 
diction over  public  nuisances,  which  he  thought  it  had  not 

The  jurisdiction  of  chancery  on  the  relation  of  the  attorney- 
general  to  restrain  acts  which  would  produce  a  public  nuis- 
ance, is  well  settled  in  England.  In  the  case  of  the  Attorney- 
Genial  v.  Forbes^  sxipraj  the  jurisdiction  was  exercised. 
(See  cases  cited.) 

Chancellor  Kent  doubted  whether  the  court  had  jurisdic- 
tion or  control  over  corporations  in  respect  to  breaches  of 
trust  unless  they  were  charitable.    '• 

What  constitutes  a  charity  it  is  not  always  easy  to  deter- 
mine. If  all  the  moneys  which  belong  to  a  corporation  are 
impressed  with  a  trust,  and  are  to  be  deemed  charitable, 
then,  of  course,  the  court  has  the  right  to  prevent  an  illegal 
appropriation  of  them.  But  it  seems  to  be  considered  in  the 
English  chancery  that  no  property  of  a  corporation  is  con- 
sidered charitable  unless  it  has  been  given  to  the  corporation 
by  the  government  or  individuals  to  be  devoted  to  the  use 
of  the  public.  And  hence  moneys  raised  by  taxation  is  not 
within  thB  control  of  the  court. 

The  case  of  the  Attomey-OeneraL  v.  Hedis  (2  Sim.  & 
Stu.,  67)  proceeds  upon  the  distinction  suggested,  and  is 
directly  in  point  and  against  the  power  of  the  court  to  inter 
vene  in  case  of  trusts  not  charitable. 

The  only  recent  cases  I  have  found  in  this  State  or  in 
England  in  which  the  power  of  the  attoraey-general  to  main- 
tain actions  against  corporations  for  the  violation  of  their 
charters  are.  The  Attorney-General  y.  The  Birmvnghamand 
Oxford  li.  H.  Co.  (8  Eng.  L.  &  E.,  243) ;  BoseveU  v.  Drap^ 
(7  Abb.  Pr.  Rep.,  108) ;  The  People  v.  Lowler  (7  Abb.,  161); 
Same  v.  The  Mayor  (9  id.,  253) ;  Same  v.  The  Mayor  (10  id., 
144);  Same  v.  Same  (32  Barb.,  102).' 

In  the  case  of  the  Attorney-General  v.  The  Bvrminghm 
R.  B.  Co,j  ewpra^  the  attorney-general  filed  an  information 
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on  the  relation  of  certain  inhabitants  of  Stratford-on-Avon, 
to  have  it  declared  that  the  defendants  were  obliged  to  build 
a  branch  road  extending  from  their  main  line  to  Stratford- 
on-Avon,  and  praying  that  they  be  enjoined  from  building 
the  main  line  until,  or  any  faster,  than  they  built  the  branch, 
The  vice-chancellor  allowed  a  demurrer  to  the  information 
for  the  want  of  equity.  He  held  that  the  attorney-general 
had  no  right  to  interfere,  and  said"  he  has  the  power  to  come 
here  and  restrain  public  companies  from  doing  an  act  which 
they  are  not  authorized  to  do  when  it  interferes  with  the 
right  of  the  public."  This  remark  is  relied  upon  as  author- 
izing his  interference  in  all  cases  where  municipal  corpora- 
tions violate  their  charters.  No  more  is  meant  than  that 
when  the  act  done  or  threatened  will  be  a  breach  of  trust  or 
produce  a  public  nuisance,  he  may  proceed. 

There  is  a  dictum  in  tlie  opinion  of  Balcom,  J.,  in  ^086- 
vdt  V.  Draper^  supra^  that  for  abuses  of  corporate  authority 
by  the  corporate  authorities  of  a  city  in  the  disposition  of 
its  property,  the  tax-payers  must  find  a  remedy  through  the 
ballot  box,  the  grand  jury  or  the  attorney-general.  The 
question  was  not  in  the  case,  whether,  in  the  case  of  an 
illegal  disposition  of  corporate  property,  the  attorney-general 
was  a  proper  or  necessary  party. 

In  the  People  v.  Lowber  (7  Abb.,  158),  an  action  was 
commenced  by  the  attorney-general  on  the  relation  of  Flagg, 
comptroller  of  the  city,  to  restrain  the  corporation  and  Tom- 
ber  from  completing  a  contract  for  the  purchase  and  sale  of  a 
lot  of  land  on  which  to  construct  a  market  in  the  city  of 
New  York,  the  purchase  being  alleged  to  be  made  by  the 
corporation  in  violation  of  law,  Ingbaham,  J.,  intimates  an 
opinion  that  in  such  a  case  as  was  then  before  him,  the 
attorney-general  might  maintain  an  action.  The  question 
was  not  directly  presented,  and  the  case  passed  off  on  another 
and  different  ground. 

In  the  People  v.  The  Mayor  (9  Abb.,  263),  the  same 
learned  judge  reiterates  the  views  expressed  in  the  former 
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case.  But  the  question  was  not  directly  before  him,  and  the 
case  was  disposed  of  on  another  ground. 

Strong,  J.,  in  the  People  v.  The  Mayor  (10  Abb.,  144), 
adopts  the  views  of  Inqbaham,  J.,  in  the  preceding  cases, 
and  holds  that  the  attorney-general  may  maintain  an  action 
to  restrain  a  corporation  from  making  an  illegal  or  fraudulent 
disposition  of  its  property. 

In  the  case  of  the  People  v.  The  Mayor  (32  Barb.,  103), 
HoGKBOOM,  J.,  held  that  when  there  is  a  clear  violation  of 
law,  or  a  clear  misuser  or  abuse  of  corporate  powers  on  the 
part  of  a  mnnicipal  corporation,  an  injunction  may  issue, 
and  the  people  in  such  case  are  a  proper  party.  The  learned 
judge  cites  no  case  which  sustains  the  doctrine  asserted  bj 
him,  except  the  dicta  in  the  cases  in  the  first  district,  above 
cited.  The  case  of  Side  v.  Cvshman  (6  Met.,  425),  is  most 
decidedly  the  other  way. 

Denio,  J.,  in  lioseveU  v.  Draper  (23  N.  T.,  326),  sayB 
the  only  remedial  process  against  the  abuse  of  administrative 
power  tending  to  taxation  which  one  can  have,  is  furnished 
by  the  elective  franchise,  or  a  proceeding  in  behalf  of  the 
State,  or,  in  case  of  an  act  without  jurisdiction,  in  treating 
the  attempt  to  enforce  the  illegal  tax  as  an  act  of  trespass. 

After  a  careful  and  somewhat  extended  examination  of  the 
cases,  I  am  unable  to  find  any  case  in  which  the  right  of  the 
attorney-general  to  maintain  actions  against  municipal  corpo- 
rations has  been  carried  to  the  length  asserted  in  the  opinion 
of  HoGEBooM,  J.,  and  in  2  Duer,  cited  supra.  And  with  the 
most  profound  respect  for  the  learned  judge,  I  think  it  is  not 
in  accordance  with  the  decisions  in  this  State  or  in  England. 

There  is  in  the  opinion  of  Denio,  J.,  in  DoolitUe  v.  Ih 
Supervisors  of  Broome  (18  N.  T.,  157),  a  very  full  examina- 
tion of  the  cases  which  had  been  relied  on  in  that  case  in  sup- 
port of  the  right  of  a  citizen  to  restrain  a  municipal  corpora- 
tion from  doing  an  unlawful  act.  And  after  declaring  that 
he  has  no  such  right,  he  proceeds  to  give  his  views  as  to  whom 
the  right  to  maintain  an  action  in  such  case  belongs;  and  hifi 
conclusions  are,  that  when  the  act  done  or  threatened  would 
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result  in  a  public  nuisance  the  remedy  is  by  indictment ;  or 
when  prevention  is  sought  on  information  in  equity  ty  the 
attoracy-general,  and  when  the  act  threatened  is  a  breach  of 
trust,  it  is  the  duty  of  that  officer  to  institute  proceedings  to 
prevent  it.  He  does  not  intimate  that  there  is  any  other  case 
in  which  the  people  or  their  officer  may  maintain  actions  to 
restrain  an  unlawful  exercise  of  corporate  power. 

If,  however,  it  should  be  held  to  be  the  law  that  the  attor- 
ney-general may  proceed  by  information  to  restrain  the  abuse 
of  corporate  power,  it  does  not  follow  that  he  has  power  to 
interfere  in  a  case  like  the  one  before  us.  The  commissioner 
are  not  a  corporation ;  they  are  mere  agents,  authorized  to 
perform  certain  acts,  which,  when  lawfully  performed,  bind 
the  tax-payers  of  the  town. 

The  reasons  which  induced  the  courts  to  recognize  the 
attorney-general  as  the  proper  person  to  proceed  against  cor- 
porations do  not  apply  to  persons  in  the  situation  of  these 
commissioners. 

I  have  not  thus  far  alluded  to  other  cases  referred  to  by 
plaintiff^s  counsel.  I  have  examined  the  cases,  and  I  do  not 
find  that  they  establish  any  rule  different  from  that  recog- 
nized in  the  modem  cases,  except  one  or  two  very  old  cases 
which  would  not,  I  apprehend,  be  held  to  be  law  at  this  day, 
either  in  England  or  in  this  country.  I  am  utterly  opposed 
to  the  adoption  of  a  rule  that  will  permit  a  State  officer  to 
intermeddle  in  the  affairs  of  every  corporation  in  the  State. 
It  can  only  lead  to  abuse,  and  to  relieving  pereons  directly 
in  interest  in  them,  from  the  duty  and  responsibility  of  seeing 
that  abuses  are  corrected  by  those  immediately  concerned- 

The  order  of  the  Special  Term  should  be  reversed. 

Judgment  reversed. 
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Albert  J.  Gilbbbt,  Respondent,  v.  Andrew  J.  Sharp, 

Appellant. 

{QksebjOj  Term,  Seventh  District,  DECEaiBBE,  1809.) 

A  promissory  note,  payable  to  oi*der,  was  indorsed  before  matori^,  to  a 
holder  for  value  and  without  notice  of  any  defence,  by  one  assaming  to 
act  for  the  payee,  but  having  no  authorit}"  to  make  the  indorsement; 
after  commencement  of  an  action  thereon  by  the  indorsee  the  payee  rati- 
fied the  indorsement — Held,  that  the  note  was  open  to  defences,  exis- 
ting between  the  original  pculies  thereto. 

And,  it  seems,  that  a  ratification  before  suit,  if  made  after  matorily,  would 
not  relate  back  so  as  to  cut  off  a  defence  on  the  merits. 

This  was  an  appeal  by  the  defendant,  npon  a  case  made, 
and  exceptions,  after  judgment  upon  a  verdict  in  &vor  of  the 
plaintiff. 

The  action  was  upon  a  promissory  note,  payable  to  the 
order  of  one  Palmer,  and  the  defendant  offered  to  prove  a 
perfect  defence,  as  between  himself  as  maker,  and  tlie  payee 
named  in  the  note  ;  the  evidence  was  refused,  and  lie  excepted. 
The  plaintiff  claimed  to  be  a  honafide  holder  for  value  paid 
before  maturity.     The  facts  sufficiently  appear  in  the  opinion. 

Oeorge  B,  Bradley^  for  the  appellant. 

J).  Bmmeyy  for  the  respondent. 

Present — ^E.  D.  Smttii,  Johnson  and  J.  C.  Smith,  JJ. 

By  the  Court — ^E.  Darwin  Smiih,  P.  J.  This  action  was 
brought  npon  a  negotiable  promissory  note,  payable  to 
George  N.  Palmer,  or  order,  one  year  after  date.  It  was 
indorsed  without  recourse  by  one  Persons,  without  authority 
from  Palmer,  and  delivered  to  the  plaintiff,  who  paid  for  it 
a  good  consideration.  After  the  maturity  of  the  note,  Pal- 
mer ratified  the  indorsement.  It  is  conceded  in  the  case,  and 
wafi  assumed  and  asserted  by  the  learned  judge  at  the  circuit, 
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and  quite  correctly,  I  think,  that  the  note  could  not  be 
enforced  as  between  the  original  parties,  and  could  only  be 
enforced  at  law,  at  the  hands  of  a  bona  fide  purchaser,  with- 
out notice  of  the  defendant's  rights  and  equities  in  respect  to 
it.  Two  questions  are,  therefore,  presented  for  our  considera- 
tion on  this  branch  of  the  case.  1st.  Was  the  plaintiff,  as  a 
purchaser  before  its  maturity,  a  honafide  holder  of  the  note 
as  indorsee  by  lawful  transfer  without  notice  of  any  defence 
to  it  ?  and,  2d.  If  not  at  the  time  of  its  transfer,  because 
the  indorsement  was  not  made  by  Palmer,  did  he  become 
such  holder  by  force  of  the  ratification  of  the  indorsement 
by  Palmer,  the  payee,  after  its  maturity?  The  note  is  nego- 
tiable commercial  paper ;  and  no  one  can  get  a  valid  title,  in 
law,  to  such  paper,  when  it  is  payable  to  order,  as  is  this 
note,  without  the  proper  indorsement  of  it  by  the  payee. 
When  the  plaintiff  took  this  note  from  Persons,  the  party 
who  transferred  it  to  him,  it  had  not  upon  it,  made  by  the 
payee,  in  his  own  proper  handwriting,  or  by  any  agent  duly 
authorized  to  make  it,  such  indorsement.  This  fact  seems  to 
have  been  assumed,  and  held  at  the  circuit ;  and  the  right  of 
the  plaintiff  to  recover  upon  it  was  put  by  the  circuit  judge, 
on  the  ground  that  the  ratification,  after  the_cpmmcncement 
of  the  action  by  Palmer,  of  the  indorsement,  was  equivalent 
to  an  original  authority.  The  case  states  further,  that  the 
learned  judge  held,  "  that  although  the  indorsement  wtis  not 
made  by  Palmer,  the  payee,  or  by  his  authority,  that  his  rati- 
fication, after  it  became  due,  related  back  to  the  time  the 
indorsement  was  made;"  and  on  this  ground  overiniled  evi- 
dence showing  a  defence  upon  the  merits,  as  against  the 
original  holders  of  the  notes ;  and  the  defendant's  motion  for  a 
nonsuit  was  also  denied  upon  this  ground.  It  seems  to  me, 
that  these  propositions  cannot  be  maintained,  and  that  the 
exceptions  to  these  rulings  at  the  circuit  are  well  taken. 
When  the  plaintiff  took  the  note  from  Persons,  he  confess 
edly,  within  the  assumption  and  proper  ruling  at  the  circuit, 
did  not  get  to  it  any  valid  legal  title.  He  did  not  become  in  a 
commercial  sense  a  hona  fidehol^&r  of  the  note.     He  had  no 
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lawful  indorsement  of  it,  without  which  by  the  law  merchant 
title  to  it  could  not  be  acquired.  The  note  was  not  made  paya- 
ble to  a  fictitious  person,  but  to  the  original  patentee  of  the 
patent,  an  interest  in  which  was  confessedly  sold  by  the  pa^ 
ties  who  took  the  note  from  the  defendant  and  constituted 
the  consideration  of  said  note,  and  the  plaintiff  did  not  sne 
upon  it  as  a  note  made  to  a  iSctitious  person,  but  asserted  title 
to  it  as  indorsee  of  Palmer.  As  against  a  party  ratifying  an 
unauthorized  act  of  the  agent  or  partner,  such  ratification  is 
doubtless  equivalent  to  an  original  authority  and  operates  as 
an  adoption  of  the  act,  but  this  rule  does  not  apply  as 
between  other  parties  interested  in  such  act.  The  doctrine 
of  relation  is  an  equitable  fiction  to  protect  and  effectuate 
substantial  rights.  It  is  not  a  doctrine  to  be  applied  to  cut  off 
equities  and  to  further  wrongs,  or  cover  up  frauds,  or  pro- 
mote injustice.  In  Bliss  v.  Cotile  (32  Barb.,  325),  we  held 
that  a  ratification  by  a  principal  of  the  unauthorized  act  of 
his  agent  could  not  relate  back  to  sustain  an  action  not 
authorized  when  it  was  commenced,  and  that  the  plaintiffi 
were  bound  to  show  their  right  to  commence  their  action 
when  it  was  instituted,  and  so  it  was  held  in  Gorham  v.  ffofe 
(7  Cowen,  739).  When  this  suit  was  commenced  the  plain- 
tiff clearly  had  no  legal  title  to  the  note,  and  no  right  of 
action  under  his  complaint.  The  ratification  afterward  conld 
only  operate  to  tlie  same  effect  as  an  original  indorsement 
then  made  as  against  the  defendant.  This  was  expressly 
held  in  Clark  v.  Peabody  (22  Maine  Rep.,  580),  where  the 
learned  judge  says :  "  There  can  be  no  ratification  of  the  indorse- 
ment of  a  note  which  can  relate  back  so  as  to  make  that  a 
transfer  at  a  time  earlier  than  the  ratification.  The  ratifica- 
tion can  have  no  greater  effect  than  would  the  indorsement 
itself  made  at  the  same  time  by  the  payee."  This  must  he 
the  true  rule,  vide  also  Fisk  v.  Holmes  (41  Maine,  448). 
And  the  transfer  of  this  note  by  delivery  without  the  actual 
indorsement  by  the  payee,  confers  no  higher  rights  upon  the 
plaintiff  than  those  of  an  assignee  of  a  chose  in  action  not 
negotiable.    It  was  taken  subject  to  all  equities  between  the 
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parties  and  all  defences  exist;ing  before  the  actual  act  of  rati- 
fication. {Hedges  v.  SeaUy^  9  Barb.,  214 ;  Savage  v.  King^ 
17  Maine,  301 ;  IlasJcell  v.  Mitchell,  53  id.,  468 ;  Southard 
V.  PorteVy  43  N.  Hamp.,  374;  Wataon  v.  Cahot  Bank,  5 
Sand.,  423.) 

The  Code  has  in  no  respect  altered  this  rule  of  the  law 
merchant  in  respect  to  negotiable  paper.  {liichard  v. 
Warner,  39  Barb.,  42.)  No  one  could  maintain  an  action 
upon  this  note  but  Palmer,  or  some  indorsee  under  him,  before 
the  ratification  of  the  indorsement,  except  under  a  special, 
equitable  title,  on  grounds  which  would  leave  the  original 
equities  open  between  the  parties.  iSTo  one  could  acquire  in 
or  to  said  note  the  rights  of  a  bona  fide  purchaser  of  com- 
mercial paper  without  the  proper  instrument  and  evidence  of 
a  commercial  title  by  a  genuine  indorsement  of  the  payee 
upon  the  paper  made  at  or  before  the  time  of  its  transfer. 
This  is  the  first  step  in  the  process  of  making  title  to  negoti- 
able paper  that  shall  confer  greater  rights  than  were  possessed 
by  the  original  holder.  The  plaintiff  clearly  had  no  such  title 
when  this  suit  was  commenced ;  and  for  this  reason,  I  think 
the  motion  for  a  nonsuit  should  have  been  granted,  and  the 
exceptions  taken  to  the  exclusion  of  the  evidence,  showing  a 
defence  of  the  note  as  between  the  original  parties  were  well 
taken. 

A  new  trial  should  therefore  be  granted,  with  costs  to 
abide  the  event. 

New  trial  granted. 
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William  D.  Perbine,  Respondent,  v.  Hieam  G.  HoTcnias3, 

Appellant. 

(General  Teem,  Seventh  Distbict,  September,  1809.) 

The  defendant  took  a  mortgage  fh)m  the  phimtiff,  and  gayc  back  an  agnx- 
ment  to  pay  the  mortgagor  the  amoant  secured,  with  interest,  and  also 
to  discharge  the  interest  on  the  mortgage ;  the  bond  and  mortgage  were 
then  transferred  by  the  mortgagee  to  the  superintendent  of  the  banking 
department,  as  security  for  circulating  notes  issued  to  the  former,  cqiul 
in  amount  to  the  sum  secured,  and  it  had  been  given  for  the  purpose  of 
such  transfer.^^^eM,  that  the  transaction  was  not  usurious. 

This  was  an  appeal  by  the  defendant  from  a  judgment  for 
the  plaintiff  on  the  report  of  a  referee. 

The  plaintiff  sought  to  recover  a  sum  due  on  an  agi'ee- 
ment  with  the  defendant  as  follows,  viz. : 

"  Received  of  William  D.  Perrine,  his  bond  and  mortgage 
for  $920,  executed  by  said  Perrine  and  wife  to  me,  as 
banker  of  H.  G.  Hotchkiss  &  Co.'s  bank,  Lyons,  to  be  used 
by  me  in  my  banking  operations ;  and  I  agree  to  pay  said 
Perrine  said  sum  of  $920,  in  circulating  notes  of  said  bank, 
or  in  currency,  it  being  the  face  of  said  bond  and  mortgage, 
with  interest  on  the  same  from  this  date ;  and  I  agree  that 
said  Perrine  shall  not  be  required  to  pay  the  interest  on  said 
bond  and  mortgage,  according  to  its  terms,  so  long  as  the 
principal  remains  unpaid,  as  aforesaid ;  but  that  as  often  as 
the  same  becomes  due  and  payable,  according  to  tlie  terms 
and  conditions  hereof,  the  same  shall  be  canceled  by  the 
receipt  of  said  Hotchkiss,  banker,  as  if  the  same  had  been 
actually  paid.    Dated  September  8th,  1860." 

The  remaining  facts  are  stated  in  the  opinion. 

William  Clarh^  for  the  appellant. 
George  F.  Danforih^  for  the  respondent. 
Present — E.  D.  Smith,  Dwiqht  and  Johnbok,  JJ. 


1869.]  OF  THE  STATE  OF  NEW  YORK.  41 


Pcrrine  v.  Hotchkias. 


By  the  Court — ^E.  Daewin  Smith,  P.  J.  This  case  comes 
before  us  on  appeal  upon  the  record,  containing  exceptions, 
but  without  the  evidence.  The  case  embracas  the  pleadings, 
the  report  of  the  referee  with  exceptions  thereto,  and  a  brief 
statement  of  the  proceedings  on  the  trial,  and  the  judgment. 

The  referee's  report  covers  the  issues  made  by  the  plead- 
ings and  negatives  by  implication,  the  defence  of  usury  set 
up  in  the  defendant's  fifth  answer,  which  was  the  point 
chiefly  litigated  in  the  action.  {Lefler  v.  Fields  50  Barb., 
413 ;  and  id.,  33  Howard,  385 ;  Nel  on  v.  Ingersollj  27 
id.,  1.)  The  question  presented  upon  the  appeal  is,  therefore, 
whether  the  referee  drew  the  right  legal  conclusion  from  the 
facts  found  by  him.  Assuming,  as  we  must,  that  the  evi- 
dence did  not  present  a  case  of  usury  in  fact,  or  that  the 
referee  has  found,  as  matter  of  fact,  that  the  transaction 
between  the  parties  was  not  intended  as  a  device,  or  contri- 
vance to  evade  the  usury  laws,  or  as  a  cover  for  usury,  the 
question  for  our  decision,  then,  is  simply  whether,  upon  the 
face  of  the  record,  a  case  of  usury  ^er  se  is  established  as  a 
matter  of  law. 

Upon  the  facts,  as  found  by  the  referee,  the  plaintiff  execu- 
ted and  delivered  to  the  defendant,  his  bond  and  mortgage, 
for  the  payment  of  $920,  in  five  years,  with  conditions 
according  to  the  requirements  of  the  general  banking  lawF 
of  the  State,  for  the  purpose  of  its  being  assigned  and  trans- 
ferred by  the  defendant  to  tlie  superintendent  of  the  bank 
department,  in  exchange  for  circulating  notes,  to  be  used  and 
put  into  circulation  by  the  defendant's  bank  to  the  amount 
of  the  said  $920;  and  that  in  consideration  thereof,  the 
defendant  executed  the  receipt  set  forth  in  said  report. 

By  this  receipt,  the  defendant  agreed  to  pay  the  plaintiff 
said  sum  of  $920  in  the  circulating  notes  of  said  bank,  or  in 
currency,  with  interest  on  the  same  from  date,  and  also  to  pay 
and  discharge  the  interest  on  said  bond  and  mortgage  as  it 
fell  due. 

I  do  not  see  how  we  can  hold  that  this  contract  between 
the  parties  as  a  necessary  legal  inference,  was  usurious. 

Lai^sing — You  n.        63 
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The  statute  regulating  the  interest  upon  money  proliibits 
the  taking  of  a  greater  rate  of  interest  than  seren  per  cent 
upon  the  loans  or  forbearance  of  any  money,  goods  or  thing* 
in  action.  (1  Rev.  Stat.,  772,  et  seq.) 

It  is  essential  to  constitute  usury  that  there  be  in  effect 
and  intent,  a  loan  or  forbearance  of  money.  {The  Dry  Dock 
Bank  v.  The  Aniencan  Life  Insurance  and  Tm9t  Company, 
3  Comstock,  344.) 

Whatever  is  the  form  of  a  particular  transaction,  there  mnst 
be  in  substance  and  effect  a  loan  of  money  to  bring  the  ca£e 
within  the  terms  and  intent  of  the  statute.    In  this  case, 
there  was  no  loan  of  money.    It  clearly  was  not  the  object 
or  purpose  of  the  agreement  between  these  parties  to  effect 
or  cover  up  a  loan  of  money.     The  transaction  may  perhaps 
be  regarded  as  an  exchange  of  securities.    The  plaintiff  exe- 
cuted and  delivered  his  bond  and  mortgage  for  the  drfend- 
unt's  agreement  to  pay  him  $920  and  interest,  and  pay  the 
interest  on  his  bond  and  mortgage.    An  exchange  of  secnri- 
ties,  even  though  one  party  makes  a  profit  by  the  transaction, 
is  not  usurious  unless  connected  with  a  loan  of  money  and 
designed  to  cover  such  loan.    (Dunham  v.  Dey,  13  Johns,  40; 
Suf/dam  v,  WesifaU^  4  Hill,  211 ;  Ketcham  v.  Barber^  4  id., 
225.)     But  I  think  the  transaction  may  more  properly  be 
regarded  as  an  arrangement  for  the  execution  and  delivery 
of  the  said  bond  and  mortgage  for  the  consideration  of  $920, 
the  amount  of  its  face  to  be  paid  in  the  currency  to  be 
received  from  the  banking  department  upon  the  same.    The 
bond  and  mortgage  were  made  to  be,  and  were,  immediately 
transferred  to  the  superintendent  of  the  banking  department 
in  exchange  for  circulating  notes.     These  notes  were  to  be 
immediately  paid  to  the  plaintiff,  for  said  bond  and  mortgage. 
This  would  make  the  mortgage  a  T^alid  mortgage  immediately 
as  between  the  parties.     Ther  circulating  notes  being  the  notes 
of  the  defendant's  bank  he.  would  get  the  use  and  benefit  of 
the  circulation  in  his  banking  business,  and  the  plaintiff 
would  have  to  pay  his  bond  and  mortgage  at  maturity.    In 
the  meantime,  this  plaintiff  was  to  pay  no  interest  to  the 
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defendant  on  the  bond  and  mortgage.  The  effect  of  this 
arrangement  is,  that  the  plaintiff  was  to  have  the  use  of  $920 
without  interest  till  his  bond  and  mortgage  fell  due,  and  the 
defendant's  bank  get  the  use  and  profit  of  the  eirculation  and 
the  use  of  the  bond  and  mortgage  as  part  of  the  capital  of 
his  bank.  This  was  doubtless  the  design  and  intent  of  the 
arrangement,  and  I  can  see  nothing  in  it  necessarily  usurious. 
It  was  apparently  a  fair  bargain  for  their  mutual  profit,  and 
the  defendant  doubtless  expected  to  make  as  much  out  of  the 
circulation  as  the  plaintiff  would  make  out  of  the  money  ho 
received  before  his  mortgage  fell  due.  At  least  there  was  no 
loan  of  money  between  the  parties  and  none  intended,  and 
we  cannot  say  as  matter  of  law  that  the  transaction  was 
designed  to  cover  a  usurious  transaction  and  was  in  law,  in 
violation  of  the  statute.  I  see  no  error  in  the  proceedings,  in 
the  trial,  or  in  the  report  of  the  referee,  and  I  think  the  judg- 
ment should  be  affirmed. 
Judgment  affirmed. 


William  0.  Kawlet,  Eespondent,  v.  Lawbenob  0.  Wood-  ^    . 

BUFF,  Appellant.  78  AD  8^ 

(Gensbal  Term,  Seventh  District,  June,  1809.) 

In  rm  acUon  to  recover  a  balance  due  upon  a  contract  for  sale  of  two  sepa- 
rate patented  processes,  described  in  a  single  written  agreement,  for  an 
entire  sum  payable  in  installments. — Rdd^  that  the  yendee  was  entitled 
to  set-off  damages  arising  out  of  the  Tendor*s  fraudulent  representations 
as  to  one  of  the  processes,  although  the  other  proyed  to  be  more  yalua- 
ble  than  the  price  paid  for  both. 

Appeal  from  judgment  entered  on  report  of  referee,  in 
favor  of  the  plaintiff. 

(7.  jBI  Davisj  for  the  appellant. 

W  C.  Bawleyj  for  the  respondent. 

Present — ^E.  D.  Smith,  Dwioht  and  Johnson,  JJ. 
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By  the  Caurt — Dwight,  J.    The  note  in  soit  wa&^vfn  in 
part  payment  for  an  interest  In  each  of  twa  myentioiM  or 
proeesBes  connected  with  the  maniifitetiire  of  piintkig  paper. 
One  of  the  processes  was  patented ;  for  the  other  a  patent 
had  been  applied  for.    The  former  was  described  in  the  oon- 
tract  of  «de  a»  a  patent  for  aa  "improved  appai^tas  for 
bleaching  paper  pulp;"  the  latter  as  a  pat^iit  (applied  for) 
for  the  purpose  of  preparing  the  straw  or  other  nuiterial  for 
the  bleaching  process.    The  defendant  asked  to  «et  off  dam- 
ages sustained  by  him  by  reason  of  false  aud  fraadidefit 
representations  made  by  the  yendor,  Farqaharson,  in  fdIa- 
tion  to  the  value  of  the  latter  of  the  two  inyentions.    The 
referee  finds,  in  sabstanee,  that  the  latter  of  said  inventioDi 
or  processes  was  in  feet  of  no  value,'  that  if  it  had  been 
wliat  it  was  claimed  to  be,  it  wonld  have  been  a  very  ralia- 
ble  improvement,  and  worth,  if  patented,  much  more  than 
the  sum  for  which  this  action  was  brought,  and  that  the 
defendant  gave  evidence  tending  to  prove  the  false  and 
fi*audulent  representations,  alleged,  in  reference  to  this  pro- 
cess or  invention,  but  that  he  did  not  sustain  any  damage 
by  entering  into  the  contract  of  purchase,  because  the  other 
patent  was  worth*  more  than  he  agreed  to  pay  for  both.   In 
his  first  conclu^on  of  law,  also,  the  referee  finds  that  if 
(assuming  th8i)\the  defendant  was  induced  to  enter  into  the 
contract  of  purchase  by  the  fraudulent  representations  of 
Farquharson  as  to  the  merits  of  the  discovery  he  was  about 
to  patent,  he  cannot  recoup  or  set  off  damages,  because  none 
have  been  sustained  by  him,  the  evidence  showing,  on  the 
contrary,  tliat  the  agreement,  as  a  whole,  was  very  valuable 
and  beneficial  to  him.    In  this  conclusion  of  law- there  can 
be  no  \loubt  the  referee  erred.    It  could  be  arrived  at  wily 
by  adojjting  an  erroneous  rule  of  the  measure  of  damages 
in  actions  of  this  character,  viz. :  That  it  is.  the  difference 
between  the  actual  value  of  the  thing  purchased  and  the 
price  agreed  to  be  paid  therefor,  whereas  the  true  measure 
of  damages  is  the  difference  between  the  actual  value  rf  the 
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property  and  the  value  which  it  would  have  poasessed  if  it 
had  been  as  represented,    {MuUer  r*  Eno^  14  N.  T.,  697.) 

Under  this  rule,  it  is.  no  answer  to  the  defendant's  demand 
of  setroiF  to  saj,  that  he  has  received  greater  value  in  one  of 
the  patents  purchased,  than  the  price  he  agreed  to  pay  for 
both,  fie  was  entitled  to  have  the  vendor's  representations 
in  respect  to  each  of  the  patents,  made  good  to  him.  The 
fiict,  that  one  of  die  things  purchased,  proves  to  be  of  greater 
value,  than  the  price  agreed  to  be  paid  for  it,  does  not  lessen 
the  damage  sustained  by  him,  in  the  failure  of  the  other  to 
answer  the  recommendation,  under  which  he  purchased  it 

It  is  true,  as  urged  by  the  respondent,  that  the  referee 
does  not  expressly  find,  that  there  was  any  false  and  fraudu- 
lent representation,  as  to  the  merits  and  value  of  the  patent 
applied  for,  but  he  bases  his  omission  to  find  that  ftct,  in  the 
Cm^  of  evidence  tending  to  show  it,  upon  an  erroneous  con- 
elusion,  that  it  was  immaterial  to  the  issues  in  the  action. 
Moreover,  in  the  eondusion  of  law  above  noticed,  he  assumes 
that  fact  to  be  proved.  He  holds,  properly,  that  fraud  and 
idamage  must  concur,  to  lay  the  foundation  of  the  recoupment 
or  setoff  demanded,  and  finding,  as  he  does,  that  no  dam- 
age has  been  sustained,  he  holds  it  immaterial  whether  fraud 
has  been  committed  or  not. 

The  error  of  the  referee  consists,  not  in  the  omission  to 
find  upon  the  question  of  fraud,  but  in  the  conclusion  of 
law  that,  admitting  the  fraud  to  be  established,  no  damage  is 
shown. 

If  the  two  patents  or  inventions  puix^ased  were  together 
worth  less  than  they  would  have  been  if  each  had  been  what 
it  was  represented  to  be  by  the  seller,  then  damage  has  been 
sustained  by  the  purchaser  to  the  amount  of  such  deficit  in 
value. 

All  the  facts  necessaly  to  establish  damage  are  fotcnd  by 
the  referee,  viz. :  1st.  That  the  patent  applied  for,  if  it  had 
proved  to  be  what  was  claimed  for  it,  would  have  been 
worth  more  than  $5,000 ;  and,  2d.  Tliat  in  fact  it  was  of  no 
value.    It  remained,  therefore,  only  to  find  false  and  fhmdu- 
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lent  representations,  by  the  seller  in  respect  to  the  value  of 
this  invention,  to  establish  the  defendant's  right  to  the  offset 
claimed. 

The  omission  to  find  npon  the  fact  of  fraud  might,  it  is 
true,  have  been  corrected  by  motion  for  a  more  full  report. 
The  error  committed  consists  in  the  finding  that  the  defend- 
ant had  sustained  no  damage. 

For  this  error  the  judgment  should  be  reversed  and  a  new 
trial  granted. 

All  concurring. 

New  trial  granted. 


John  Lovr  and  Sabah  Bubksidk,  Eespondents  v.  Jahs 
/^r§  PuKDT,  Appellant. 

(Genehal  Tebh,  Seventh  District,  Sefteuber,  1869.) 

The  heir^B  title  to  land  is  not  divested  by  foreclosure  sale  nnder  the  sUtnte 
(3  R  S.,  545X  'without  service  of  the  notice  of  sale,  on  the  personal  n^ 
sentatives  appointed  upon  the  estate  of  the  deceased  mortgagor. 

If  a  general  guardian  makes  a  purchase  in  his  character  as  such,  he  pie- 
sumptiyely  uses  his  ward's  funds  therefor. 

And  if,  on  foreclosure  sale  of  his  ward's  land,  he  purchases  as  gencnl 
guardian,  the  effect  is  to  meige  and  extinguish  the  mortgage,  and  he  can 
obtain  no  title  by  so  purchasing,  which  he  can  afterward  convey  with- 
out authority  firom  a  court  of  equity. 

But  if  he  can  show  the  purchase  to  have  been  made  with,  his  own  funds, 
he  may  stand  as  assignee  of  the  mortgage  against  his  ward  until  he  is 
reimbursed.    Per  Johnson,  J. 

CTpon  recovery  in  an  action  for  possession  of  land,  interest  on  the  value  of 
each  annual  rent,  which  might  have  been  obtained  for  the  land,  is  allova- 
ble  by  way  of  damages. 

This  was  an  action  to  recover  possession  of  land  in  Auburn, 
Cayuga  county,  and  was  tried  before  the  court,  and  a  jury, 
nt  the  Cayuga  county  circuit. 

The  plaintiffs  proved  title,  as  heirs-at-law,  of  Dennis  C. 
Low,  an  infant,  deceased,  whose  title  was  derived  as  heir-at- 
law  from  Dennis  S.  Low,  deceased,  his  fether  j  also  the  issue 
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of  letters  of  administration  upon  the  estate  of  the  latter,  in 
Caynga  county,  his  place  of  residence  at  his  decease ;  also 
the  annual  value  of  tlie  rents  and  profits  of  the  land,  above 
taxes  and  assessments,  and  the  defendant's  possession  for  some 
tliree  years,  was  conceded. 

The  defendant  gave  in  evidence,  a  mortgage  of  the 
premises,  executed  by  the  elder  Low  in  his  lifetime,  and 
also  certain  affidavits  and  papers  in  proceedings  for  a 
statutory  foreclosure  thereof,  taken  during  the  lifetime  of 
Dennis  C.  Low,  but  after  the  decease  of  his  fatlier,  b}*^ 
which  it  appeared,  that  notice  of  sale,  in  due  form,  had 
been  served  on  the  said  Dennis  C.  Low,  and  also  upon  one 
Camp  (admitted  to  have  been,  at  the  time,  his  general 
guardian),  in  season  under  the  statute,  to  charge  parties 
entitled  to  such  notice.  It  further  appeared  from  such  pro- 
ceedings, that  a  sale  of  the  mortgaged  property  had  been 
made  pursuant  to  the  notice,  and  the  property  purchased  for 
the  sum  of  $600  by  Camp,  as  general  guardian,  he  being  the 
highest  bidder  therefor.  The  defendant  also  proved  a  con- 
veyance of  the  premises,after  the  sale, by  Camp  "as  general 
guardian  of  Dennis  C.  Low,"  for  $550,  to  one  Palmer,  and 
several  other  intermediate  conveyances  from  Palmer  and 
others,  to  one  Maillot,  who  conveyed  to  him  (defendant) ; 
and  that  he  took  the  title,  paying  a  full  consideration,  and 
without  knowledge  or  suspicion  of  any  defect  in  the  title, 
and  after  having  caused  searches  to  be  made  against  his 
grantor. 

The  court  directed  a  verdict  for  the  plaintiffs,  for  posses- 
sion of  the  land,  and  for  rents  and  profits,  and  interest 
tliereon,  from  the  end  of  each  year,  to  the  time  of  the  trial. 

The  defendant  excepted,  and  the  jury  having  rendered  a 
verdict  in  accordance  with  the  directions  of  the  court, 
appealed 

JZ  V.  Sawlandy  for  the  appellant. 

M,  Z.  Comstocky  for  the  respondent. 
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Present — E.  D.  Smith,  Johnson,  J.  0.  Smith  and  Dwigiit, 
JJ. 

By  the  Court — Johnson,  J.  Upon  the  nndispnted  facts  nf 
this  case,  I  am  clearly  of  the  opinion  that  the  defendant  has 
no  title  to  the  premises  in  question,  as  against  the  heirs-at- 
law  of  Dennis  C.  Low.  The  mortgage  foreclosure  and  gale 
under  which  the  defendant  claims  title  were  wholly  unauthor- 
ized and  Toid.  It  was  not  a  proceeding  in  accordance  witb 
the  statute  under  which  it  was  had.  The  notice  was  not 
served  upon  any  person  entitled  to  a  notice  under  the  statute. 
It  should  have  been  upon  the  administrator  of  the  deceased 
mortgagor.  Service  upon  the  minor  heir,  and  upon  his 
guardian  was  a  nullity,  and  no  person  could  acquire  any  title 
by  purchase  at  such  a  sale.  The  statute  is  explicit.  The 
notice  must  be  served  within  the  time  specified  ''  upon  the 
mortgagor  or  his  personal  representatives."  No  other  persons 
are  entitled  to  notice  under  this  proceeding,  except  subse- 
quent grantees  and  incumbrancers.  Neither  the  heir  nor  his 
guardian  is  a  proper  party  to  such  a  proceeding,  as  no  pro- 
vision is  made  for  service  upon  either,  or  for  any  notice  to 
them  or  either  of  them  whatever.  (Sess.  Laws  of  ISM,  chap. 
346 ;  Cole  v.  Moffiit^  20  Barb.,  18 ;  Anderson  v.  Austin^  U 
id.,  319 ;  King  v.  DuntZy  11  id.,  191 ;  Stanton  v.  Klvfu^  16 
id.,  9 ;  Van  SlyTce  v.  Sheldon^  9  id.,  278  ;  Hobinson  v.  Ryan^ 
25  ]Sr.  Y.,  320.)  A  statute  authority  by  which  one  may  be 
deprived  of  his  estate  must  be  strictly  pursued  or  the  pro- 
ceeding will  be  void.    {Bloom  v.  Burdick^  1  HiD,  130.) 

Thepersonal  representative  mentioned  in  the  statute  was, 
at  the  time  of  the  proceeding,  the  administrator,  and  there 
was  no  other  person  of  that  description.  The  heir  is  not  the 
personal  representative  of  a  deceased  person  under  our  statute 
unless  he  is  made  cither  executor  or  administrator.  Heirs 
and  personal  representatives  are  two  separate  and  distinct 
classes  of  persons.  The  sale  was  therefore,  without  jurisdic- 
tion and  no  right  or  title  was  acquired  under  it. 

But  had  the  sale  been  regular,  under  a  notice  duly  pub- 
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lished  and  served  upon  the  administrator,  I  do  not  see  what 
right  or  title  Camp,  the  general  guardian  of  the  minor  heir 
of  the  mortgagor,  acquired  by  rirtue  of  his  purchase.  The 
affidavit  of  the  person  who  made  the  sale,  which  is  part  of 
the  pretended  title  papers,  shows  that  he  purchased,  in  his 
character  of  general  guardian  of  his  ward,  who  was  the 
infknt  heir  and  owner  of  the  estate.  He  did  not  purchase 
in  his  own  personal  right,  but  in  his  capacity  and  character 
of  guardian.  Upon  the  face  of  the  proceeding  the  purchase 
was  not  for  himself,  but  for  another,  and  the  title,  if  any 
could  have  vested  in  any  one,  by  reason  of  the  purchase, 
would  have  vested  in  the  ward,  and  not  in  the  agent  or 
guardian.  The  ward,  however,  being  already  heir,  and 
owner  of  the  estate  in  fee,  could  gain  nothing  by  a  purchase 
at  the  mortgage  sale  of  his  own  premises.  The  only  effect 
of  it  as  to  him  would  be  the  payment  and  satisfaction  of  the 
mortgage,  and  the  removal  of  the  incumbrance  from  his 
estate.  Having  the  inheritance,  the  mortgage  would  merge 
and  become  wholly  extinguished.  The  guardian  had  no 
right  to  purchase  his  ward's  land  for  his  own  benefit  and 
advantage,  and  the  law  will  not  presimie  that  he  undertook 
or  intended  to  do  so,  especially  as  the  contrary  appears  on 
the  face  of  the  papers.  Had  he  used  his  own  funds  in 
making  the  purchase  for  his  ward,  he  might,  I  apprehend, 
have  stood  as  assignee  of  the  mortgage  as  against  sach  ward 
until  he  could  reimburse  himself  out  of  the  estate.  But 
there  is  no  evidence  that  he  did  use  his  own  fands,  and  the 
legal  presumption  is  the  other  way.  The  law  presumes,  in 
the  absence  of  proof  to  the  contrary,  that  he  used  the  funds 
of  bis  ward.  The  bid  at  which  the  premises  were  struck  off 
was,  it  appears,  $600,  while  the  amount  claimed  to  be  due  at 
the  first  publication  of  the  notice  was  only  $144.82.  This 
last  amount,  with  the  cost  of  advertising  and  selling  added, 
iras  all  the  money  actually  used,  as  there  does  not  appear  to 
have  been  any  other  claim.  The  balance  of  the  bid  belonged 
to  the  ward,  of  course.  The  bid  was  probably  made  to  the 
Laxsing — ^VoL.  IL        64 
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amount  of  $600  on  account  of  competition  at  the  sale.  In 
any  event,  therefore,  Camp  conld  only  have  held  the  mort- 
gage for  the  amount  actually  paid  to  extinguish  it,  and  it 
appears  that  he  took  possession  of  the  premises,  and  held  the 
same  after  his  purchase  up  to  the  time  of  the  sale  and  con- 
veyance by  him  to  Pahuer  in  1855,  a  period  of  between  five 
and  six  years.  The  annual  value  of  the  rents  and  profits,  over 
and  above  taxes  and  assessments  was  shown  to  be  ninetj-six 
dollars.  The  whole  amount  of  rents  and  profits  would  be  far 
greater  than  the  amount  due  on  the  mortgage  and  the  costs  of 
fbreclosure  under  the  statute.  As  the  case  stands,  therefore, 
the  only  right  Camp  had,  at  the  time  of  his  sale  and  conveyance 
to  Palmer,  was  that  of  general  guardian  of  the  infant  owner. 
As  such  guardian  he  had  no  power  or  authority  to  sell  and 
convey  the  real  estate  of  his  ward.  He  could  only  sell  and 
convey  upon  the  express  order  and  authority  of  this  court  in 
the  exercise  of  its  equitable  powers,  which  there  is  no  pre- 
tense he  had  obtained.  The  conveyance  upon  its  &ce,  showB 
that  he  conveyed  as  general  guardian  only,  and  in  no  other 
way.  This  conveyed  no  title  whatever.  (2  Kent  Com.,  228; 
Genet  v.  TaUmadge^  1  John.  Ch.,  561 ;  Field  v.  Sohieglin^  7 
id.,  154;  White  v.  Parker,  8  Barb.,  52.)  He  might  lease  the 
real  estate  during  the  continuance  of  the  relation  between 
them,  but  had  no  power  to  alienate  the  fee.  The  defendant 
is,  therefore,  wholly  without  title,  and  the  action  to  recover 
possession  is  well  brought,  and  the  plaintiflF^s  right  of  recov- 
ery entirely  clear.  Camp  had  no  color  of  title  upon  the 
records  of  the  county,  and  no  person  could  take  a  conveyance 
from  him  hona  fide  as  owner  of  the  fee.  And  every  one 
deriving  title  through  him  was  bound  to  take  notice  of  his 
rights  and  powers  as  guardian.  The  only  remaining  ques- 
tion is,  whether  interest  was  properly  allowed  upon  the 
aimual  rents  and  profits  by  way  of  damages.  This  admits  of 
no  doubt  whatever.  By  statute  the  recovery  of  mesne  profits 
in  such  cases  is  as  though  the  action  were  assumpsit  for  use 
and  occupation.  (2  R.  S.,  311,  §  53.)  The  compensation  is 
to  be  adjusted  as  upon  a  contract  for  rent.    {Holmes  x.Davi^^ 
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19  K  Y.,  488.)  And  in  Jaekam  v.  Wood  (24  Wend.,  443), 
which  was  a  proceeding  by  suggestion  for  mesne  profits  in 
ejectment  in  the  city  of  New  York,  it  was  expressly  held, 
tliat  interest  might  be  computed  upon  quarter  days,  instead 
of  the  expiration  of  the  year,  as  rents  were  there  generally 
payable  quarterly. 

A  new  trial  must  therefore  be  denied  and  judgment  ordered 
for  the  plaintifis  on  the  verdict. 

New  trial  denied. 


The  Boabd  of  Commissioners  of  Excise  of  CATTABAiroirs 

County,  v.  Charles  C.  Willey. 

> 

(Special  Teem,  Cattarauous  Countt,  June,  1870.) 

County  commissioners  of  ezclBe  holding  office  under  the  law  of  April  IG, 
1857,  sued  to  recover  penalties  as  therein  provided ;  after  suit  the  "  act 
regulating  the  sale  of  intoxicating  liquors"  of  April  11, 1870,  was  passed 
and  the  defendant  pleaded  it  as  a  defence.  On  demurrer  to  the  answer 
it  was  held  that  the  plaintiff  were  authorized  to  prosecute  the  actioD 
notwithstanding  the  latter  law. 

The  act  of  1870  did  not  altogether  ahoUsh  the  county  boards  of  commis- 
sioners of  excise  then  existing.    Per  Marvin,  J. 

It  deprived  them  of  the  power  to  grant  licenses,  but  not  to  sue  for  the  penal- 
ties not  inconi^tent  with  such  act,  which  are  provided  for  bj  the  act 
of  1857.    Id. 

Various  provisions  of  the  acts  of  1857  and  1870,  compared  and  commented 
on.    Id. 

.  Demurrer  to  the  answer.  The  action  is  brought  to  recover 
penalties  imposed  for  the  violation  of  the  ^^  act  to  suppress 
intemperance  and  to  regulate  the  sale  of  intoxicating  liquors,'^ 
passed  April  16,  1857,  chap.  628.  It  was  commenced  Janu 
ary  1, 1870.  The  defendant  by  his  answer  set  up  the  statute 
of  April  11, 1870,  entitled  "  An  act  regulating  the  sale  of 
intoxicating  liquors,"  chapter  175. 

The  question  raised  is,  can  this  action  be  continued  bj  the 
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plaintiff  since  the  passage  of  the  act  of  April  11, 1870 !    The 
defendant  insisted  that  this  act  abolished  the  plaintifiEl 

Zamh  <&  VeddeTj  for  the  plaintiff.  , 

Torrance  dk  AUon^  for  the  defendant. 

Makvin,  J.  By  the  first  section  of  the  act  of  1857  the 
county  judge  and  the  two  justices  of  the  sessions,  dkc,  are 
required  to  appoint  three  reputable  freeholders,  residents  of 
the  county,  who  shall  be  commissioners  of  excise  for  the 
county,  to  be  known  as  the  board  of  commissioners  of  excise. 
The  appointing  power  in  the  city  of  New  York  was  vested 
in  the  cliief  justice  of  the  Superior  Court,  the  presiding  judge 
of  the  court  of  Common  Pleas,  and  the  recorder,  or  any  two 
of  them.  By  the  second  section  of  the  act  it  is  declared  that 
the  commissioners  of  excise  shall  liave  power  to  grant  licenses 
to  keepers  of  inns,  taverns  or  hotels,  being  residents,  &c.,  to 
sell  strong  and  spirituous  liquors  and  wines,  to  be  drunk  in 
their  houses  req)ectively ;  and  to  storekeepers,  being  such 
residents,  a  license  to  sell  such  liquors  and  wines  in  quanti- 
ties less  than  five  gallons,  but  not  to  be  drunk  in  their  shops, 
&c.,  &C. 

By  section  22  the  penalties  imposed  by  the  act,  except 
in  certain  specified  cases,  are  to  be  sued  for  and  recovered  in 
the  name  of  the  board  of  commissioners  of  oxcis^  and  tfacj 
are  to  be  paid  over  to  the  treasurer  of  the  county  for  the  sup- 
port of  the  poor  of  the  county. 

By  the  first  section  of  the  act  of  1870,  chapter  175,  it  is 
declared  that  ^^  there  shall  be  a  board  of  commissionerB  of 
excise  in  each  of  the  cities,  incorporated  villages,  and  towns 
of  this  State.''  '*^In  incorporated  viUi^es  they  shall  consist 
of  three  members  of  the  board  of  timstees,  one  of  whom  shall 
be  president,  to  be  annually  designated  by  such  boaifl  of 
trustees ;  and  in  towns  they  shall  consi^  of  the  supervisors 
and  justices  of  the  peace  thereof,  for  the  time  being  respect- 
ively.   Any  three  members  shall  be  competent  to  execute  the 
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powers  vested  in  any  town  board,  &c.  By  the  second  section 
the  mayor  of  each  of  the  cities,  except  in  New  York  and 
Brooklyn,  shall  appoint  the  commissioners  of  excise  in  thdbr 
respective  cities  within  ten  days  after  the  passage  of  this  act; 
but  in  the  cities  of  New  York  and  Brooklyn  the  mayor  shall 
nominate  three  good  and  responsible  citizens  to  the  board  of 
aldermen  of  such  cities  respectively,  who  shall  confirm  or 
reject  such  nominations."  In  case  of  rejection  others  to  be 
nominated. 

By  the  fourth  section  ^'  the  board  of  excise  in  cities,  towns 
and  villages  shall  have  power  to  grant  licenses  to  any  person 
or  persons  of  good  moral  character,  who  shall  be  approved  by 
them,  permitting  him  and  them  to  sell  and  dispose  of,  at  any 
one  named  place  within  such  city,  town  or  village,  strong 
and  spirituous  liquors,  wines,  ale  and  beer  in  quantities  less 
than  five  gallons  at  a  time,  upon  receiving  a  license  fee,  to 
be  fixed  in  their  discretion,  and  which  shall  not  be  less  than 
thirty  nor  more  than  $150."  By  the  sixth  section  of  the  act^ 
the  act  to  regulate  the  sale  of  intoxicating  liquors  within  the 
metropolitan  police  district  of  the  State  of  New  York,  passed 
April  14, 1866,  is  repealed ;  and  it  is  declared  that  '^  the  pro- 
visions of  the  act  passed  April  16,  1857,  except  when  the 
same  are  inconsistent  or  in  conflict  with  the  provisions  of  this 
aet,  shall  be  taken  and  construed  as  a  part  of  this  act,  and  be 
and  remain  in  full  force  and  effect  throughout  the  whole. of 
this  State."  The  extracts  from  the  statutes  of  1857  and  1870, 
here  given,  contain  all  the  provisions  necessary  to  enable  us 
to  consider  the  question  raised,  viz. :  Was  the  board  of  com- 
missioners of  excise,  authorized  by  tlio  act  of  1857,  abrogated 
by  the  act  of  1870  ?  In  my  opinion  it  was  not.  The  powers 
of  such  boards  are  undoubtedly  greatly  abridged.  The  com- 
missioners of  excise  appointed  for  the  counties  can  no  longer 
grant  licenses  to  sell  strong  and  spirituous  liquors.  The 
authority  to  grant  licenses  is,  by  the  act  of  1870,  vested  in 
other  boards  created  or  authorized  by  the  act,  and  the  powers 
of  these  city,  village  and  town  boards  are  somewhat  enlarged 
as  to  the  persons  to  whom  licenses  noay  be  granted.    It  is  no 
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longer  necessary  that  thej  should  be  ^^  keepers  of  inne,  tav- 
erns or  hotels."  The  boards  of  excise  may  now  "grant 
licenses  to  any  person  or  persons  of  good  moral  character 
who  shall  be  approved  by  them." 

It  was  not  intended  by  the  act  to  abolish  all  penalties  for 
the  sale  of  intoxicating  liquors  in  quantities  less  than  fire 
gallons  without  a  license.  The  act  makes  no  mention  of  pen- 
alties except  in  section  8,  having  no  reference  to  the  question 
or  subject  we  are  considering. 

The  statute  is  silent  as  to  penalties  and  as  to  actions,  except 
by  its  reference  to  the  act  of  1 857.  A  statute,  or  any  of  its 
provisions,  may  be  repealed  by  the  enactment  of  a  statute  con- 
taining provisions  in  conflict  or  inconsistent  with  the  prior 
statute.  This  is  said  to  be  a  repeal  of  the  prior  statute  bj 
implication.  Statutes  must  be  consistent,  and  if  they  are  not, 
then  the  latest  act  is  to  prevail  as  the  will  of  the  legislatnTC 
The  repealing  of  a  statute  by  implication  is  not  fevered  by 
the  courts ;  and  when  the  statute  is  not  expressly  repealed,  the 
repeal  by  implication  is  never  applied,  if  the  statutes  can,  by 
a  reasonable  and  fair  construction,  be  read  together  without 
conflict  or  inconsistency.  The  act  of  1870  expressly  pre- 
serves all  of  the  provisions  of  the  act  of  1857  not  inconsistent 
or  in  conflict  with  the  act  then  created.  It  was  intended  to 
preserve  all  the  penalties  given  by  the  act  of  1857  which 
should  be  in  harmony  with  the  provisions  of  the  act  of  1870. 
It  was  intended  that  such  penalties  should  be  sued  for  and 
collected.  The  act,  however,  says  nothing  about  them,  nor 
was  it  necessary  to  do  so,  as  the  act  of  1857  contained  foil 
and  complete  provisions  touching  penalties,  and  how  and  by 
whom  they  should  be  recovered. 

The  question  is,  is  the  existence  of  the  boards  of  commis- 
sioners of  excise  of  the  counties  for  the  purpose  of  suing  for 
and  recovering  penalties,  as  provided  in  the  act  of  1857, 
inconsistent  or  in  conflict  with  any  of  the  provisions  of  the 
act  of  1870?  These  county  boards  of  commissioners  hi 
authority  to  grant  licenses  and  authority  to  sue  foi  fln^l 
recover  penalties.    By  the  act  of  1870  they  are  deprived  of 
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the  power  to  grant  licenses,  not  by  any  express  provisions  of 
the  act,  but  by  the  creation  of  other  boards  authorized  to 
grant  licenses ;  in  short,  the  establishing  of  a  system  of  licens- 
ing inconsistent  with  the  system  established  by  the  act  of 
1857.  These  county  boards  of  commissioners  may  well  be 
deprived  of  the  power  to  grant  licenses  without  affecting  in 
the  least  tlieir  rights  to  exercise  the  power  of  maintaining 
actions  for  penalties.  This  latter  power  is  not  conferred 
upon  the  new  boards  nor  upon  any  other  person  or  body,  and 
there  can  be  no  conflict  between  the  county  commissioners 
and  the  new  town  boards  of  excise.  Each  of  these  boards  has 
its  duties  and  authority,  and  they  may  well  exist  together, 
each  performing  its  own  duties.  If  the  county  boards  of 
commissioners  are  abolished,  it  will  be  tlio  duty  of  district 
attorneys  to  prosecute  for  any  penalties  imposed  by  the  act 
of  1857  exceeding  fifty  dollars.  It  is  declared  by  the  Ee vised 
Statutes  that  "it  shall  be  the  duty  of  the  several  district 
attorneys  to  prosecute  for  all  penalties  and  forfeitures  exceed- 
ing fifty  dollars,  which  may  be  incurred  in  their  respective 
counties,  and  for  which  no  other  oflScer  is  by  law  specially 
dii-ected  to  prosecute."  (1  E.  S.,  383,  §  91.)  The  duty  is 
only  imposed  upon  the  district  attorney  when  the  penalty  or 
forfeiture  exceeds  fifty  dollars,  and  when  no  other  officer  is  by 
law  specially  directed  to  prosecute.  The  penalty  imposed  by 
the  act  of  1857  for  selling  liquors  without  a  license  is  fifty 
dollars  (§§  13,  14).  Indeed,  I  think  there  is  no  penalty 
imposed  by  the  act  which  exceeds  fifty  dollars.  Several 
smaller  penalties  are  imposed.  It  cannot  be  that  the  legisla- 
ture intended  to  abolish  all  remedy  for  the  recovery  of  pen- 
alties imposed  by  the  act  of  1857. 

There  is  one  other  provision  in  the  act  of  1857  to  which  it 
may  be  well  to  refer.  It  is,  in  substance,  that  if  there  is  a 
neglect  to  prosecute  for  any  penalty  provided  by  the  act, 
''  any  other  person  may  prosecute  therefor  in  the  name  of  the 
hoard  of  commissioners  of  exdseP     (Sec.  30.) 

There  are  some  penalties  given  by  the  act  that  are  to  be 
sued  for  and  recovered  by  persons  other  than  the  board  of 
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commissioners  of  excise.  A  penalty  is  given  to  the  parent  or 
.master  of  an  apprentice,  or  guardian  of  a  minor,  for  selling 
strong  or  spirituous  liquors  to  a  minor  under  the  age  of  eigh- 
teen, without  consent,  &c.  The  aj^tion  is  to  be  brought  by 
the  parent,  master  or  guardian,  as  the  case  may  be  (§  15). 
See  also,  for  other  cases,  section  8  and  section  19.  If  actions 
are  not  brought  for  these  penalties  by  the  persons  to  whom 
they  are  given  and  who  are  authorized  to  sue,  then  any  pe^ 
son  may  sue  for  the  penalty  in  the  name  of  the  hoard  of  com- 
missioners  of  excise.  These  provisions  are  not  inconsistent 
with  the  provisions  of  the  act  of  1870.  If  they  are  to  be  pre- 
servedj  however,  it  will  be  necessary  to  preserve  the  county 
board  of  commissioners. 

I  ought,  perhaps,  to  notice  certain  language  in  the  second 
section  of  the  act  of  1870.  This  section  relates  exclusiTely 
to  the  appointment  of  commissioners  in  the  cities.  In  New 
York  and  Brooklyn  the  mayor  is  to  nominate  and  the  board 
of  aldermen  is  to  confirm  or  reject.  In  the  other  cities  the 
mayor  makes  the  appointments.  The  language  referred  to 
is :  "  The  present  commissioners  of  excise  for  the  metropoli- 
tan district  and  the  commissioners  for  the  counties  shall  con- 
tinue to  exercise  the  duties  of  the  office  until  such  appoint- 
ments, or  some  one  of  them,  shall  be  appointed  in  such  cities 
respectiv^ely  as  herein  provided."  The  language  is  very 
ambiguous ;  but  all  that  was  intended  by  it,  so  tar  as  the  com- 
missioners for  the  counties  are  concerned,  was  that  they 
should  continue  to  exercise  their  powers  of  licensing  in  tl:o 
city  that  was  in  their  county  until  the  mayor  should  appoint 
the  new  commissioners  or  one  of  them.  The  act  continues : 
"Any  one  or  more  of  the  commissionere  so  appointed  shall 
have  the  power  to  act  as  a  board  of  excise  for  the  city  in 
which  he  shall  be  appointed  until  the  others  shall  be  duly 
appointed."  No  argument  can  be  fairly  made  from  this  pro- 
vision that  the  commissioners  for  the  counties  should  cease  to 
exist,  or  should  have  no  duties  to  perform,  so  soon  as  the  new 
commissioners  for  the  cities  should  be  appointed. 

In  conclusion,  I  am  satisfied  that  the  board  of  oomnaifir 
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sioncrs  of  excise  for  the  counties  continue  to  exist,  and  that 
they  have  power,  and  it  is  their  duty,  to  sue  for  and  recover 
the  penalties  imposed  by  the  act  of  1857  which  are  not  incon- 
sistent with  the  provisions  of  the  act  of  1870.  It  was  not  the 
object  of  the  act  of  1870  to  interfere  with  the  powers  and 
duties  of  these  county  commissioners  as  to  prosecutions  for 
penalties ;  but  the  object  was  to  take  from  tliem  the  power 
of  licensing  and  place  such  power  in  other  hands,  and  also  to 
enlarge  the  power. 
The  plaintiff  must  have  judgment  upon  the  demurrer,  &c. 


Leonabd  Johnson,  Bespondeut,  v.  James  J.  Belden, 

Appellant. 

(General  Tebm,  Sixth  Dibtbict,  Januaby,  1870.) 

A  canal  boat  captain,  in  charge  of  the  plahitiff 's  boat,  having  reason  to 
think,  and  believing,  that  the  gates  of  a  lock  were  in  bad  repair  and 
insecure,  in  the  absence  of  the  lock-tender,  undertook  to  take  the  boat 
through  the  lock,  as  by  custom  in  such  case  he  was  authorized  to  do.  He 
had  no  notice  fh)m  the  defendant,  whose  duty  it  was  to  keep  the  lock  in 
safe  condition,  that  it  was  insecure ;  boats  had  been  passed  through  the 
lock  up  to  the  time  in  question;  and  it  was  to  be  inferred  from  the  evi- 
dence, that  the  captain  believed  he  could  pass  the  boat  safely  through ; 
the  gates  gave  way,  and  the  boat  was  ii^ured  and  delayed  for  repairs. — 
ffeldf  that  the  plaintiff  was  entitled  to  recover  damages  on  account 
thereo£ 

This  action  was  brought  to  recover  damages  for  an  injury 
to  the  plaintiff's  canal  boat,  at  lock  number  nine,  on  the 
Chenango  canal,  on  the  9th  day  of  October,  1867 ;  and  for 
damages  for  the  unloading  and  detention  of  the  boat,  and  the 
detention  of  plaintiff's  servants  and  team,  in  consequence  of 
the  injuiy  to  the  boat.  The  boat  was  loaded  with  coal,  and 
was  going  north.  As  the  boat  came  near  the  lock,  no  lock- 
tender  was  there,  and  the  captain  of  the  boat  went  to  the 
lock,  and  while  preparing  it  for  the  reception  of  the  boat  the 
lock  gates  gave  way,  because  one  of  them  was  old  and  out 
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of  repair,  and  the  rush  of  water  carried  the  boat  down  into 
the  lock^  where  it  was  etruck  and  injured ;  and  it  was  then 
and  there  unloaded,  and  got  out  and  repaired.  The  defend- 
ant was  the  contractor,  employed  by  the  State  to  put  and 
keep  the  canal  at  said  lock,  and  said  lock  itself,  in  repair,  and 
proper  condition  for  the  passage  of  boats.  The  aetion  was 
tried  before  a  referee,  who  found  that  tlie  plaintiff  was  free 
from  fault  or  negligence  contributing  to  the  injury  to  the  lock 
or  boat ;  and  that  one  of  the  lock  gates  was  out  of  repair ;  and 
that  the  lock  gates  gave  way,  and  that  tlie  boat  of  the  plain- 
tiff was  injured  by  reason  of  the  negligence  of  the  defendant, 
his  agents  or  servants.  He  assessed  the  plaintiffi  damages  at 
$699.69,  for  which  sum  judgment  was  entered  and  docketed 
in  favor  of  the  plaintiff,  with  costs,  in  the  oflSce  of  the 
clerk  of  Broome  county,  on  the  9th  day  of  July,  1869.  The 
defendant  appealed  from  the  judgment  to  the  General  Term 
of  this  court. 

WUliain  Barrett^  for  tiie  plaintiff. 
CharleB  MaaoUj  for  the  defendant. 

Present — ^Baloom,  Boatcdman,  Pabkeb  and  Hussay,  JJ. 

By  the  Court — ^Balcom,  P.  J.  The  main  point  made  by 
the  defendant's  counsel  is,  that  the  plaintiff,  by  his  agent,  the 
captain  of  the  canal  boat,  contributed  to  the  accident  by 
which  the  boat  was  injured  and  the  damage  caused,  for  wliich 
the  plaintiff  recovered.  That  the  captain  knew  the  condition 
of  the  lock,  and  attempted  to  take  the  boat  through  it,  know- 
ing that  one  of  the  lock  gates  was  so  much  out  of  repair  that 
it  might  give  way  and  injure  the  boat. 

The  plaintiff  was  not  with  his  boat  at  the  time  it  was 
iiijm'cd.  The  captain  of  the  boat  testified  that  he  stopped  the 
boat  a  short  distance  above  the  lock,  and  then  went  to  the 
lock,  leaving  the  steersman  and  the  driver  of  the  towing  team 
with  the  boat.  That  no  lock-tender  was  at  tlie  lock,  to  pre- 
pare it  for  the  boat,  when  he  arrived  there.     Tliat  lie  had 
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previously  noticed  the  lock ;  had  looked  at  it  no  great  deal ; 
knew  it  was  pretty  bad,  but  did  not  know  how  bad  it  was. 

The  lock  was  nearly  fiill  of  water.  The  captain  opened 
the  paddle  gates  in  the  npper  lock  gates,  and  was  endeavor- 
ing to  open  the  npper  lock  gates  when  the  lower  lock  gates 
gave  way«  The  water  then  rushed  down  the  canal  into  the 
lock  and  swung  the  upper  lock  gates  together,  and  they  gave 
way- 

The  strong  current  of  water  in  the  canalj  above  the  lock, 
caused  by  the  lock  gates  going  out,  brought  the  boat  down  at 
great  speed  into  the  lock,  where  it  was  broken  and  damaged. 
The  steersman  and  driver  of  the  team  were  unable  to  hold  the 
boat  above  the  lock,  or  prevent  it  from  going  into  the  lock 
and  there  sticking  fast  and  breaking. 

The  captain  testified  that  when  he  made  a  previous  trip 
with  the  boat  and  passed  it  through  this  lock,  he  supposed 
the  lock  was  in  a  dangerous  condition.  That  the  gates  were 
then  so  badly  out  of  repair,  that  he  did  not  know  but  that  they 
might  go  out.  That  they  were  racked  to  pieces,  so  he 
thought  they  might  go  out ;  and  that  the  gates  were  not 
right,  they  were  racked  so  to  pieces.  That  he  had  expected 
they  would  go  out  when  the  upper  gates  were  open,  and  the  full 
"  heft "  of  water  on  the  lower  gates,  if  they  went  out  at  al), 
and  that  was  why  he  had  considered  them  dangerous*.  He 
also  testified  that  he  did  not  lay  back  because  he  expected 
any  trouble  with  the  lock.  That  the  lock-tender  lived  a  mile 
from  the  lock,  and  that  he  opened  the  gate  because  no  one 
else  was  there  to  open  it. 

The  evidence  showed  that  about  six  boats  per  day  had  been 
locked  through  this  lock  each  way  during  the  season  the  acci- 
dent  in  question  occurred,  and  down  to  the  time  the  plain- 
tiff's boat  was  injured. 

The  lock-tender,  and  other  servants  or  agents  of  the  defend- 
ant,  knew  that  the  gates  to  this  lock  were  not  in  good  repair ; 
but  the  lock-tender  passed  boats  through  the  lock  every  day. 
down  to  the  time  of  the  accident  in  question,  and  neither  he, 
nor  any  other  person  having  any  care  or  superintendence  of 
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the  lock  under  the  defendant,  regarded  it  very  hazardous 
to  use  it  as  it  was.  Thej  had  risked  the  passing  of  boats 
through  it  every  day.  But  it  was  their  duty  to  examine  it, 
and  put  it  in  proper  repair,  and  make  it  safe  and  secure  for 
the  passage  of  boats,  or  give  notice  that  it  was  unsafe.  And 
the  evidence  clearly  shows  they  were  guilty  of  culpable  neg- 
ligence in  omitting  to  do  so. 

It  cannot  be  said  that  the  captain  of  the  boat  was  gnilty 
of  any  negligence  in  attempting  to  open  the  lock  gates  or 
pass  the  boat  through  the  lock  because  of  the  absence  of  the 
lock-tender,  or  from  the  way  or  nmnner  he  did  any  act  at 
the  lock.  Nor  was  there  any  negligence  on  the  part  of  the 
steersman  of  the  boat,  or  driver  of  the  team  that  towed  the 
boat.  The  boat  was  stopped  at  a  proper  distance  above 
the  lock,  and  the  steersman  and  driver  did  all  they  could  to 
prevent  the  boat  running  into  the  lock  after  the  lock  gates 
went  out.  And  I  am  of  the  opinion  the  evidence  of  custom 
touching  the  opening  of  the  lock-gates  in  the  absence  of  the 
lock-tender,  showed  that  the  captain  of  the  boat  had  the  right 
to  attempt  to  lock  the  boat  through  the  lock  in  the  absence 
of  the  lock-tender.  There  was  only  one  lock-tender  employed 
by  the  defendant  to  attend  six  locks,  and  the  distance  between 
the  extreme  ones  of  the  six  was  one  mile  and  a  quarter.  The 
lock-tender  was  at  his  house,  about  one  mile  from  the  lock  at 
the  time  the  boat  came  to*  it.  And  he  testified,  when  he  was 
not  at  the  lock  boatmen  locked  their  own  boats  through  it. 

The  facts  show  that  there  was  no  fault  on  the  part  of  the 
captain  of  the  boat,  or  his  steersman  or  driver,  unless  the 
captain  was  chargeable  with  contributory  negligence  by 
reason  of  his  knowledge  of  the  condition  of  the  lock  or  lock 
gates,  and  should  be  deemed  culpable  for  attempting  to  pass 
the  boat  through  the  lock  in  the  condition  the  lock-gates 
were. 

It  is  probable  that  the  captain  had  some  doubt  as  to  the 
sufficiency  of  the  lock-gates.  But  I  think  the  just  infierence 
from  the  evidence  is,  that  he  believed  he  could  pass-tho  boat 
safely  through  the  lock  when  ho  attempted  to  do  so.    The 
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lock  and  gates  had  been  trusted  by  the  agents  and  servants 
of  the  defendant,  and  no  notice  had  been  given  or  was  put  up 
to  warn  him  that  the  lock  was  unsafe,  as  there  should  have 
been  if  it  was  so  much  out  of  repair  that  boats  could  not  be 
safelj  taken  through  it.  It  was  not  the  duty  of  the  captain 
to  make  a  careful  examination  of  the  lock  or  the  lock-gates, 
or  to  test  the  strength  or  sufficiency  of  either,  before  proceed- 
ing to  prepare  the  lock  for  the  passage  of  the  boat. 

If  the  captain  suspected  or  feared  the  lock  was  not  per- 
fectly sound  or  entirely  safe,  it  did  not  make  him  guilty  of 
8uch  imprudence  as  to  relieve  the  defendant  from  liability  for 
his  culpable  negligence  by  and  through  his  agents  and  serv- 
ants. The  captain,  notwithstanding  his  previous  knowledgo 
of  the  lock,  had  the  right  to  presume  that  the  lock-tendei 
Iiad  full  knowledge  of  the  condition  of  the  lock  and  lock 
gates,  and  that  the  same  were  deemed  safe  and  secure  for  the 
passage  of  boats  by  the  lock-tender,  and  by  the  defendant  and 
his  other  employes,  or  that  a  notice  would  have  been  put  up 
warning  boatmen  that  it  was  dangerous  to  pass  boats  through 
the  lock. 

Johnson,  J.,  in  delivering  the  opinion  of  the  court,  in 
J!rewsorh  v.  The  N.  T.  Cen.  B.  B.  Co.  (29  K  T.  Eeps.,  390), 
said :  '^  The  law  will  never  hold  it  imprudent  in  any  one  to 
s^i  upon  the  presumption  that  another  in  his  conduct  will  act 
in  accordance  with  the  rights  and  duties  of  both,  even  though 
such  other  has  once  conducted  himself  in  a  contrary  manner.'' 
(See  Erjiat  v.  Hudeon  Biver  B.  B.  Co.y  35  N.  T.  Reps.,  9 
and  28.)  It  is  laid  down  by  Shearman  &  Bedfield,  in  their 
work  on  Kegligence,  at  page  28 :  ^^  If  the  defendant  has,  by 
his  own  act,  thrown  the  plaintiff  off  his  guard,  and  given  him 
good  reason  to  believe  that  vigilance  was  not  needed,  the 
lack  of  such  vigilance  on  the  part  of  the  plaintiff  is  no  bar  to 
his  claim."  (See  Penn.  B,  B.  Co.  v.  Ogier^  35  Penn.  St. 
R3ps.,  60.)  On  pages  30  and  31,  in  the  same  work,  it  is 
asserted :  "  As  there  is  a  natural  presumption  that  every  one 
will  act  with  due  care,  it  cannot  be  imputed  to  the  plaintiff 
as  negligence  that  he  did  not  anticipate  culpable  negligence 
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on  the  part  of  the  defendant  Nor  even  where  the  plaintiff 
sees  that  the  defendant  has  been  negligent,  is  he  bound  to 
anticipate  all  the  perils  to  which  he  mBj  possibly  be  exposed 
by  saoh  negligence,  or  even  to  refrain  absolutely  from  pum- 
ing  his  usual  course  on  account  of  risks  to  which  he  kprobaUy 
exposed  by  the  defendant's  fault.  Some  riabs  are  taken  by 
the  most  prudent  men ;  and  the  plaintiff  is  not  debarred  from 
recovery  for  his  injury  if  he  has  adopted  the  cooise  wludi 
most  prudent  men  would  take  under  similar  circumstances." 

The  foregoing  rule  is  sustained  by  the  case  of  Clayarisy. 
Detkick  (12  Queen's  Bench  Reps.,  439),  where  it  was  hdd 
that:  '^The  defendant  is  not  necessarily  excused  mstAj 
because  the  plaintiff  knew  that  some  danger  existed  tlirongh 
the  defendant's  neglect,  and  voluntarily  incurred  smch  danger. 
The  amount  of  danger,  and  the  circumstances  which  led  the 
plaintiff  to  incur  it,  are  for  the  consideration  of  the  jury. 
Tlierefore,  where  the  plaintiff,  in  full  view  of  obstnictions 
left  in  the  road  by  the  negligence  of  the  defendants,  attempted 
to  lead  his  horse  over  them,  and  the  horse  fell  and  was  killed, 
it  was  held  to  be  a  question  for  the  jary  whether  the  plain- 
tiff was  culpably  negligent  or  not." 

In  RandaU  v.  The  Proprietors  of  the  Cheshire  Turnpike 
(6  New  Hampshire  Bops.,  147),  the  defendants'  toll  bridge 
became  unsafe  from  the  gradual  decay  of  tiie  timbers;  but 
there  was  no  open  and  visible  danger  in  passing,  and  it  vas 
held  that  the  defendants  were  responsible  for  the  suflScicnev 
of  the  bridge  so  long  as  they  continued  to  take  toll  and  keqp 
the  bridge  open  to  the  public,  although  notice  was  given  to 
those  who  passed  that  there  was  danger.  The  plaintiff  in 
that  case,  with  his  h(M-ses  and  wagon,  fell  through  the  Inidge 
while  passing  it,  and  were  injured,  and  the  court  held  that 
it  was  not  enough  that  the  defendants  gave  notice  that  there 
was  danger.  But  in  order  to  have  exonerated  themselres^ 
tliey  should  have  given  notice  that  there  was  danger /(^ 
which  they  vx>vld  not  he  ansioercMey  and  must  have  refused 
to  take  toll. 

These  authorities  show  that  the  knowledge  the  captain 
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of  the  boat  had  of  the  lock  and  lock-gates,  and  that  he  con- 
sidered them  dangerous,  did  not  establish,  as  matter  of  law, 
that  the  plaintiff  was  chargeable  with  contributory  negli- 
gence and  deblirred  from  recovering  his  damages.  And  I 
am  of  the  opinion  that  the  risks  that  the  captain  took,  in 
attempting  to  pass  the  boat  through  the  lock,  were  such  as 
most  prudent  men  would  have  taken  under  the  oircirnistances. 

My  conclusion  is,  that  the  finding  of  the  referee  was  cor- 
rect, that  the  plaintiff  was  not  chargeable  with  negligence 
that  contributed  to  the  injury  to  the  boat ;  in  other  words, 
that  the  captain  was  free  from  fault,  and  that  such  finding  is 
conclusive  upon  the  defendant. 

It  is  unnecessary  to  notice  any  other  question  in  the  case, 
for  I  understood  the  defendants'  counsel  to  rely  entirely,  for 
a  new  trial,  upon  the  point  that  the  captain  of  the  boat  was 
guilty  of  such  imprudence  or  contributory  negligence  as  to 
be  a  bar  to  the  action. 

It  these  views  are  correct,  the  judgment  in  the  action 
should  be  affirmed  with  costs. 

So  decided. 


Alphonzo  Stone,  Superintendent  of  the  Poor  of  the  County, 

of  Cortland,  v,  Lewis  A.  Bubqess. 

(Gekbaal  Term,  Sixth  District,  Jaihtabt,  1870.) 

An  order  for  the  support  of  a  poor  person,  under  1  R  S.,  614,  §  1,  et  seq.,  is 

not  inyalld,  because  two  out  of  five  children  of  such  person,  are  directed 

to  fiimish  the  support,  nor  because   they  are  directed  to  contribute 

thereto,  in  unequal  amounts. 
The  liability  of  the  children  charged  by  the  order  is  several,  and  either  is 

liable  on  defoult,  m  an  action  to  recover  the  payment  required  of  him  by 

the  order. 
An  action  also  lies  for  the  costs  awarded  on  granting  such  order,  against 

the  parties  severally  charged  therewith  under  section  6. 
In  counties  where  all  the  poor  are  a  charge  upon  the  county,  the  action 

is  properly  brought  by  the  superintendent  of  the  poor  (§  13). 
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This  action  was  brought  upon  an  order,  made  bj  the 
Court  of  Sessions,  of  Cortland  county,  on  tlie  Ist  day  of 
May,  1865,  which  required  the  defendant  and  his  brother, 
Moreau  D.  Burgess,  to  relie\:e  and  maintain  their  father, 
James  Burgess,  and  to  pay  the  plaintiff,  as  county  superin- 
tendent, and  his  successors  in  office,  three  dollars  weekly  for 
such  purpose,  as  follows :  The  defendant  to  pay  $1.91  eadi 
week,  and  Moreau  D.  Burgess  to  pay  $1.09  each  week,  to 
be  applied  to  the  relief  and  maintenance  of  the  said  James 
Burgess,  until  the  further  order  of  the  court,  or  until  the 
death  of  the  said  James  Burgess.  The  order  also  required, 
that  within  ten  days  after  service  of  a  copy  of  it,  the  defend- 
ant should  pay  the  sum  of  $19.09,  and  that  the  said  McHtan 
D.  Burgess  should  pay  the  sum  of  $10.91,  to  the  plaintiff  as 
county  superintendent,  for  the  costs  and  expenses  of  the 
application  for  the  order,  and  of  the  proceedings  therefor. 

The  order  showed  that  James  Burgess  was  a  poor  person, 
who  was  old  and  decrepit,  so  as  to  be  xmable  by  work  to 
maintain  himself,  residing  in  the  town  of  Marathon,  in  the 
county  of  Cortland.  It  also  showed  that  he  had  five 
children.  But  it  did  not  show  that  either  of  his  children, 
except  the  defendant,  and  Moreau  D.  Burgess,  was  of  suffi- 
cient ability  to  relieve  and  maintain  him,  or  to  contribute 
any  sums  for  that  purpose. 

The  action  was  commenced  on  the  28th  day  of  October, 
1865.  It  was  tried  at  the  Cortland  circuit  in  June,  1866. 
The  plaintiff  claimed,  that  he  was  entitled  to  recover  the 
$19.09  costs,  which  the  order  of  the  Court  of  Sessions  required 
the  defendant  to  pay  him,  with  $1.45  interest  thereon,  and  for 
weeks  enough,  at  $1.91  per  week,  to  amount  to  $40.12, 
making  $69.66  in  all.  But  it  appeared  that  the  defendant 
had  paid  $7.65,  which  left  a  balance  of  $62.01,  which  the 
plaintiff  was  entitled  to  recover,  if  his  entire  daim  was  good 
in  law,  upon  the  evidence.  The  judge  charged  the  jniy, 
that  tlie  plaintiff  was  entitled  to  their  verdict  for  sixty-two 
dollars ;  to  which  the  defendant  excepted.  The  defendant 
asked  the  judge  to  charge  the  jury,  that  he  was  not  liable  in 
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the  action  for  the  costs  granted  in  tlie  order.  The  judge 
refused  so  to  charge ;  to  which  refusal  the  defendant  excepted. 

The  evidence  showed  that  neither  the  plaintiff,  nor  tho 
overseer  of  the  jwor  of  the  town  of  Marathon,  had  paid  oi 
incurred  any  expense  for  the  support  and  maintenance  of 
James  Burgess,  except  as  follows,  to  wit :  Soon  after  the 
order  was  made,  the  defendant  and  his  brother,  Moreau  D. 
Burgess,  made  an  arrangement  with  the  overseer  of  the  poor 
of  the  town  of  Marathon,  which  was  approved  by  the  plain- 
tiff, that  James  Burgess  should  first  live  with,  and  be  sup- 
ported for  a  time  by,  Moreau  D.  Burgess,  and  that  then  he 
should  live  with,  and  be  supported  awhile  by,  the  defendant. 
James  Burgess  lived  with  Moreau  D.  Burgess,  and  was  sup- 
ported by  him  all,  or  nearly  all,  the  time  nntil  this  action 
was  commenced.  The  defendant  paid  $7.65  to  the  overseer 
of  the  poor  for  the  first  thirty  days  during  which  Moreau  D. 
Burgess  supported  his  father  James,  which  money  the  over- 
seer of  the  poor  paid  over  to  Moreau  D.  The  defendant  was 
maintaining  his  father  at  his  own  house  at  the  time  of  the 
trial,  and  it  maybe  inferred  from  this  case  that  the  defendant 
had  supported  his  father  for  a  considerable  period  previous 
to  that  time. 

The  overseer  of  the  poor  testified  that  a  part  of  the  arrange- 
ment between  the  defendant  and  his  brother,  Moreau  D.,  was, 
that  while  one  kept  their  father  the  other  was  to  pay.  That 
the  defendant  was  to  pay  $7.65  for  every  thirty  days  he 
remained  with  Moreau  D. ;  and  when  the  defendant  main- 
tained him  Moreau  D.  was  to  pay  $1.09  per  week. 

The  defendant  testified  that  he  did  not  know  whether  any- 
thing was  said  in  the  arrangement  as  to  what  the  contract 
imposed  upon  him  and  liis  brother  Moreau  D.,  respecting  the 
payment  of  money.  That  he  and  Moreau  D.  were  to  con- 
tribute to  the  support  of  their  father,  according  to  the  sums 
required  by  the  order. 

The  plaintiff  did  not  understand  the  arrangement  to  dis- 
pense with  the  payment  of  the  money  specified  in  the  order. 
But  it  was  his  understanding,  as  well  as  that  of  the  overseer 

Lansing — ^Vol.  II.        66 
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of  poor  of  Marathon,  that  the  money  required  by  the  order 
should  be  paid. 

The  defendant  testified,  that  at  the  end  of  the  first  thirty 
days,  he  gave  Moreau  D.  notice,  through  the  overseer  of  the 
poor,  that  he  would  be  ready  to  take  his  lather  at  the  end  of 
the  next  thirty  days ;  and  that  he  then  was  ready  to  keep 
him,  and  had  been  ever  since  that  time.  And  the  overseer 
of  the  poor  testified  that  he  gave  that  notice  to  Moreau  D. ; 
and  that  he  informed  the  plaintiff  of  the  arrangement  after 
it  was  made,  who  approved  of  it.  The  arrangement  and 
notice  were  not  in  writing. 

The  defendant  asked  the  judge  to  submit  to  the  jury  the 
question,  whether  the  contract  was  not  fulfilled  upon  the  part 
of  the  defendant.  The  judge  refused  to  do  so,  and  the 
defendant  excepted. 

The  defendant  asked  the  judge  to  submit  to  the  jury, 
whether  the  feir  interpretation  of  the  contract  was  not,  that 
the  defendant  could  keep  his  father  afler  the  end  of  thirty 
days  in  full  satisfaction  of  the  terms  of  the  order ;  which  the 
judge  refused  to  do,  and  the  defendant  excepted. 

The  jury  rendered  a  verdict  in  fevor  of  the  plaintiff  for 
sixty-two  dollars.  Judgment  was  entered  thereon  in  his 
favor  with  costs,  and  the  defendant  appealed.  'So  qnestion 
has  been  raised  that  the  case  is  not  properly  before  the  Gene- 
ral Tei^.    But  there  is  not  any  notice  of  appeal  in  the  cafle. 

Ballard  <&  Warren^  for  the  plaintiff. 
Waters  dk  Waters^  for  the  defendants. 

Present — Balcx)m,  Boabdmak,  Pabkeb  and  Murray,  JJ. 

By  the  Court — Balcom,  P.  J.  The  presumption  from  the 
order  of  the  Court  of  Sessions  is,  that  tliree  of  the  five  chil- 
dren of  James  Burgess  were  unable  to  contribute  toward  Mb 
support,  and  that  the  defendant  ought  to  pay  more  for  that 
purpose  than  his  brother,  Moreau  D.  Burgess,  by  reason  of  a 
difference  in  their  abilities. 
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No  question  was  raised  on  the  trial  as  to  the  validity  or 
tegnlarit J  of  the  order ;  but  it  is  now  daimed  by  the  defend- 
ant's connsel  that  the  order  was  roid,  becanse  it  did  not 
require  all  the  five  chfldren  of  James  Bnrgess  to  relieve  and 
maintain  him,  and  for  the  reason  that  it  compelled  two  of  his 
relatives  of  the  same  degree^  namely,  two  of  his  sons,  to  eon- 
tribnte  nneqnally  for  his  maintenance. 

James  Bni^gess,  being  old  and  decrepit,  so  as  to  be  nnable 
by  work  to  maintain  himself,  it  was  the  dnty  of  his  children, 
who  were  of  sufficient  ability,  at  tiieir  own  charge,  to  relieve 
and  maintain  him  in  saoh  manner  as  should  be  approved  by 
the  overseer  of  the  poor  of  the  town  of  Marathon,  where  the 
old  man,  James  Burgess,  was.  (1  B.  S.,  614,  §  1.)  In  those 
counties  where  all  the  poor  are  a  charge  upon  the  county,  the 
superintendents  of  the  poor  are  to  act  instead  of  the  overseers 
of  the  poor.  (Id.,  p.  616,  §  13.)  And  it  is  proper  to  infer 
that  all  the  poor  in  Cortland  county  are  a  charge  upon  that 
county,  for  the  reason  that  the  &u]]j^rintendent  procured  the 
•rder  in  this  case  and  brought  this  action,  and  no  objection 
has  been  taken  that  the  overseer  of  the  poor  of  Marathon 
should  have  obtained  the  ordei^  and  brought  the  action 
instead  of  the  superintendent.    (See  1  R  S.,  615,  §  7^ 

The  right  to  apply  to  the  Court  of  General  Sessions  of  the 
Peace  of  Cortland  county  for  an  otder,  and  of  that  court  to 
make  one,  and  require  the  children  of  James  Burgess,  against 
whom  the  order  was  tnade,  to  pay  the  costs  and  expenses  of 
the  application,  was  conferred  by  sections  2,  3,  4,  5  and  6  of 
the  Eevised  Statutes.  (1  B.  S.,  pp.  614  and  615.)  By  sec- 
tion 3,  the  Court  of  Sessions  ^^  shall  order  such  of  the  relatives 
aforesaid  of  such  poor  person  as  appear  toie  cf  sufficient 
ability  to  relieve  and  maintain  such  petson,  and  shall  therein 
specify  the  sum  which  wiQ  be  sufficient  for  the  support  of 
such  poor  person,  to  be  paid  weekly."  Section  4  authorizes 
the  Court  of  Sessions  to  "  direct  two  or  more  relatives  of  dif- 
ferent degrees  to  maintain  such  poor  person,"  and  to  '^pre- 
scribe the  proportion  which  each  shall  contribute  for  that 
purpose."   That  section  also  authorizes  the  Court  of  Sessicms, 
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when  it  ehall  appear  that  the  relatives  liable  to  maintain  & 
poor  person  are  not  of  BufBicient  ability  wholly  to  maintain 
such  poor  person,  bnt  are  able  to  contribute  something,  to 
direct  the  sum,  in  proportion  to  their  ability,  which  such  rela- 
tives shall  pay  weekly  for  that  purpose.  And  I  must  sa; 
that  a  careful  reading  of  all  the  statutes  referred  to,  satisfies 
me  that  the  order  of  the  Court  of  Sessions  in  this  case  wat 
valid ;  and  tlie  evidence  shows  it  was  obtained  upon  due  notice, 
and  that  it  was  in  all  respects  regular.  It  was  duly  senred 
on  the  defendant  and  his  brother,  Morcau  D.  Burgess. 

The  statutes  expressly  authorize  the  plaintiff  to  maintain 
this  action,  to  recover  the  sum  the  order  required  the  defend- 
ant to  pay  weekly,  for  the  support  of  his  father.  (1  R  S, 
615,  §  7 ;  id.,  616,  §  13.) 

The  Court  of  Sessions  is  authorized  to  enforce  the  pay- 
ment of  such  sum,  and  the  payment  of  the  costs  and  expenses 
of  the  application  for  the  order,  "  by  process  of  attachment" 
(1  R.  S.,  615,  §  6.)  But  neither  section  7  nor  section 
13,  above  cited,  authorizes  the  recovery  of  such  coeta 
and  expenses  by  action.  The  order,  however,  respecting  sndi 
costs  and  expenses,  was  equivalent  to  a  judgment  that  the 
defendant  pay  $19.09  to  the  plaintiff,  within  ten  days  after 
service  pf  a  copy  thereof.  And  I  am  of  the  opinion  that 
sum  could  have  been  recovered  in  the  old  action  of  debt 
(See  1  Cow.  Tr.,  2d  ed.,  38  to  41 ;  Gra.  Pr.,  2d  ed.,  84.) 
And  I  am  unable  to  see  any  valid  objection  to  the  recoveiy 
of  such  costs  and  expenses  in  this  action  under  the  Code. 

The  only  other  question  in  the  case,  is  whether  the  defend- 
ant established  a  defence  to  the  recovery  of  the  $1.91,  which 
the  order  required  him  to  pay  weekly,  to  be  applied  to  the 
relief  and  maintenance  of  his  father.  The  statute  is,  if  any 
relative,  who  shall  have  been  required  by  such  order  to 
relieve  or  maintain  any  poor  person,  shall  neglect  to  do  so, 
in  such  manner  as  shall  be  approved  by  the  overseers  of  the 
poor  of  the  town  where  such  poor  person  may  be,  and  shall 
neglect  to  pay  to  such  overseers  (in  this  case  the  superin- 
tendent) weekly,  the  sum  prescribed  by  the  court  for  the 
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support  of  such  poor  person,"  the  action  may  be  maintained. 
(1  R.  S.,  615,  §  7 ;  id.,  616,  §  18.)  Now,  as  I  understand  the 
evidence  in  the  case,  the  plaintiff  recovered  the  weekly  sum, 
only  for  the  time  the  defendant  did  not  relieve  or  maintain 
his  father,  prior  to  the  commencement  of  the  action.  And 
the  statute  makes  him  liable  to  pay  the  sum  of  $1.91,  weekly, 
as  fixed  by  the  order,  for  every  week  he  neglects  to  relieve 
or  maintain  his  father.  It  also  makes  his  brother,  Moreau 
D.,  liable  to  pay  the  sum  of  $1.09  weekly,  as  specified  in  the 
order,  for  each  week  he  neglects  to  relieve  or  maintain  his 
father.  The  order  fixed  the  expense  weekly,  of  relieving, 
and  maintaining  James  Burgess,  at  three  dollars ;  and  the 
liability  of  the  defendant,  and  of  Moreau  D.,  to  contribute 
toward  that  expense,  is  several,  and  not  joint.  It  is  not 
necessary,  that  both  of  them  should  neglect  to  relieve  or 
maintain  their  father,  to  render  the  one  who  does  not  relieve, 
or  maintain  him,  liable  to  pay  the  sum  the  order  requires 
him  to  pay  for  that  purpose.  The  statute  is,  "  if  any  rela- 
tive," etc.,  shall  neglect,  etc.,  the  action  nlay  be  maintained 
against  him,  provided  he  does  not  pay  the  sum  weekly  pre- 
scribed by  the  court.    (1  R.  S.,  615,  §  7.) 

If  the  foregoing  views  are  correct^  no  error  was  committed 
on  the  trial,  and  the  judgment  in  the  action  should  be 
affirmed  with  costs. 

So  decided* 
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(GEins&Ai/  Tbbm,  Sbybnth  Dibtbiot,  Beftsvbeb,  1869.) 

The  plaiatiff,  an  individual  banker  having  tonied  oat  worthless  notes  to 
certain  of  his  depositors  in  payment  of  their  claims,  fraudulently  repre- 
senting the  notes  to  be  good,  sold  his  banking  busineas,  and  took  fitn 
the  purchaser  a  bond  of  indemni^  against  all  existing  liabOitiei  of  thft 
bank ;  after  the  sale  the  depositors  sued  him  for  the  fraud;  thepoiduser 
being  notified,  defended,  and  Judgment  was  recovered  in  the  sut  for  the 
amount  originally  due  the  depositors ;  the  plaintiff  i>aid  the  jodgmeDt 
and  brought  an  action  on  the  bond  to  recover  the  amount  paid— W 
that  the  Judgment  was  recovered  upon  a  pencmal  daim  against  the 
plaintiff,  and  the  action  was  not  maintainable. 

The  action  for  the  firaud,  also  neoessorily  affirmed  the  receipt  of  Uie  notes 
as  payment  and  satisfaction  of  the  depositors*  claims,  and  paym^t  of  the 
Judgment  therein  satisfied  and  extinguished  thenL 

The  depositors'  claims  having  existence  against  the  bank  otthe  diteof  the 
bond,  if  at  aU,  by  reason  of  the  plidntiff 's  ihkud,  he  could  not  malBtaift 
an  action  based  upon  such  fraud. 

HM,  further,  that  the  plamtiff  was  not  entitled  to  be  subrogated  to  the 
rights  of  the  plaintifi^  in  the  Judgment,  as  against  the  bank  by  paymot 
of  the  Judgment 

Thib  was  a  motioa  for  a  new  trial,  J^eard,  ia  tiie  &6t 
instance,  at  General  Term. 

The  action  was  upon  a  bond  of  indemnity  executed  by  the 
defendant,  Messenger,  as  principal,  and  the  other  defendants 
as  sureties,  upon  purchase  by  the  former  of  the  plaintiff's 
interest  in  the  Canandaigua  Bank,  and  it  sought  to  recoTcr 
the  amount  of  a  judgment  paid  by  the  plaintiff,  and  recovered 
against  him  at  the  suit  of  certain  depositors  with  the  bank 
for  deposits  made  before  the  plaintiff's  sale.  The  bond  was 
conditioned  as  follows,  viz. : 

"  The  condition  of  this  obligation  is,  that  whereas  the  said 
IT.  J.  Messenger  has  this  day  purchased  of  the  said  T.  E. 
Hart  his  interest,  and  all  the  assets,  fixtures,  etc.,  of  the  bank 
of  Canandaigua.  Now,  therefore,  if  the  said  II.  J.  Messon- 
ger  shall  at  all  times  keep  the  said  Hart  clear  from  all  VvM^' 
ties  and  save  him,  the  said  Hart,  harmless  from  all  claiflis 
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whatsoever,  against  the  said  bank  of  Canandaiguii,  both  of 
bills  or  notes  of  said  bank,  deposits  and  liabilities  of  all  kinds, 
then  this  to  be  void  and  of  no  effect ;  otherwise  to  remain  in 
full  force  and  virtue." 

The  plaintiff  proved  tliat  in  October,  1857,  he,  together 
with  one  Antis,  were  the  proprietors  of  the  Canandaigua 
Bank  as  partners,  and  that  in  December  of  the  same  year 
he  having  purchased  the  interest  of  Antis  in  the  business, 
sold  such  interest  tp  the  defendant,  Messenger,  who  became 
thereupon  his  partner,  and  so  continued  until  April,  1863, 
when  he  (plaintiff)  sold  out  his  interest  to  Messenger,  and 
thereupon  took  the  bond  of  indemnity  before  mentioned. 

The  plaintiff  also  gave  in  evidence  the  judgment  roll  in  an 
action  by  one  Bushfield,  as  executrix,  against  Hart  and  Antis ; 
from  which  it  appeared  that  in  December,  1857,  the  bank 
being  indebted  to  certain  depositors  for  moneys  left  on  deposit 
therein,  they  (Hart  and  Antis)  had  induced  such  depositors  to 
take  certain  notes  which  they  represented  to  be  good,  in  pay- 
ment of  their  claims,  and  that  the  judgment  was  recovered 
for  the  amount  of  such  claims,  on  the  ground  that  the  repre^ 
sentatious  made  as  to  the  notes  were  false  and  fraudulent 

The  plaintiff  also  proved,  that  on  the  commencement  of 
the  last  named  suit  he  had  notified  the  defendants  in  this 
action,  and  that  tlie  defendant.  Messenger,  had  agreed  to  take 
care  of  the  sidt,  and  that  he  (plaintiff)  took  no  part  in  the 
defence.  Also,  tliat  he  had  paid  the  judgment  recovered 
against  himself  and  Antis,  after  requesting  the  defendants  to 
do  so  and  their  refusal.  Also,  that  previous  to  the  execution  of 
tlie  bond,  the  plaintiff  and  defendant.  Messenger,  had  talked 
about  the  subject-matter  of  the  suit  afterward  brought,  and 
in  which  the  judgment  was  subsequently  recovered  against 
the  plaintiff,  and  that  Messenger  knew  of  the  claims  ot 
depositors,  and  that  the  plaintiff  had  then  told  Messenger 
rliut  he  believed  the  notes  turned  out  to  the  depositors  were 
good,  and  that  there  had  been  no  false  or  fraudulent  repre- 
sentations made  in  respect  to  them ;  also,  that  he  supposed  the 
notes  were  good,  and  that  Messenger  knew  that  there  were 
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claiiiis  made  by  the  holders  respecting  fraudulent  representA- 
tions  as  to  tlie  notes. 

The  plaintiff  also  offered  to  give  further  evidence  to  show 
that  the  holders  of  the  notes  offered  to  return  them  to  tlic 
bank  with  Messenger's  knowledge,  and  to  rescind  the  pay- 
ments on  the  ground  that  tliey  were  worthless,  and  that  thev 
demanded  payment  of  their  deposits,  and  that  the  claims  were 
frequently  matters  of  conversation  between  the  plaintiff  and 
Messenger  while  they  were  partners.  This  evidence  was 
objected  to  by  the  defendants  and  excluded  by  the  court,  and 
the  plaintiff  excepted.  The  court  nonsuited  the  plaintiff, 
who  obtained  a  stay  of  proceedings,  etc.,  etc. 

JS,  G,  Lapham^  for  the  plaintiff. 
H,  0.  Cheeaebro^  for  the  defendants. 

Present — ^Dwight,  Johnson  and  J.  C.  Smith,  JJ. 

By  the  Court — Johnson,  J.  The  demand  upon  which  the 
action  was  brought,  was  not  within  the  terms  or  the  spirit  of 
the  defendant's  bond.  By  the  terms  of  the  bond,  the  defend- 
ant and  his  sureties  agreed  to  ^^  keep  the  said  Hart  clear  from 
all  liabilities,  and  save  lum  harmless  from  all  claims,  whatso- 
ever, against  the  said  bank  of  Canandaigua,  both  of  bills  or 
notes  of  said  bank,  deposits  and  liabilities  of  all  kinds." 
The  only  question,  therefore,  upon  the  trial  was,  whether  the 
plaintiff  had  any  legal  claim  against  the  bank.  If  he  h&d 
any,  it  must  have  sprung  out  of  the  fact  that  Sarah  BusJi- 
field,  as  executrix,  had,  in  a  certain  action,  recovered  a  judg- 
ment against  the  plaintiff.  No  other  foundation  for  the 
plaintiff's  claim  was  alleged  or  pretended.  But  this  judg- 
ment, as  clearly  appears,  was  recovered  in  an  action  for  a 
fraud  practiced  by  the  plaintiff  and  his  former  partner, 
Antis,  in  turning  out  and  transferring  certain  promissoiy 
notes  to  the  plaintiff's  testator  and  his  assignors,  in  payment 
and  satisfaction  of  claims  they  then  had  against  said  bank, 
for  moneys  before  then  deposited  to  their  credits  respectively. 
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The  action  upon  which  this  judgment  was  obtained  was  not, 
therefore,  for  a  claim  against  the  bank,  but  upon  a  personal 
claim  against  this  plaintiff  and  his  said  former  partner  for 
the  fraud  in  procuring  tlie  satisfaction  and  discharge 
of  the  claim  against  the  bank.  That  action  necessarily 
aflSrmed  the  transaction  of  receiving  the  notes  in  payment 
and  satisfaction  of  the  claims  against  the  bank  for  the  moneys 
deposited  by  the  owner  of  the  cause  of  action.  It  was  in 
law  an  election  to  affirm  the  bargain  and  seek  redress  by 
means  of  the  cause  of  action  arising  from  the  fraud. 

The  defendant's  bond,  in  its  broadest  and  most  compre- 
hensive scope,  cannot  be  taken  or  held  to  include  claims  by 
former  dealers  with  the  bank,  against  the  plaintiff  for  frauds 
practiced  by  him  in  his  dealings  with  them,  either  as  banker 
or  as  the  officer  or  agent  of  such  bank.  When  the  bond  in 
question  was  given,  the  claims  of  these  depositors  appeared 
to  be  satisfied  upon  the  bank  books,  and  it  was  represented 
by  the  plaintiff,  as  he  confesses,  to  the  defendant  that  they 
had  been  so  satisfied  without  any  fraud  on  his  part.  It  is 
clear,  therefore,  that  these  claims  were  not  within  the  con- 
templation of  the  parties  to  the  bond.  Apparently  no  such 
claims  existed  when  the  bond  was  executed,  and  it  is  clear 
that  no  such  claims  hare  been  established  against  the  bank 
by  the  former  action  against  the  plaintiff.  But  even  if  we 
could  hold  that  this  former  action  against  the  plaintiff  estab- 
lished the  fact  that  these  depositoi's  still  had  claims  unsatis- 
fied against  the  bank  at  the  time  of  the  making  of  the  bond 
in  question,  it  is  clear  enough  that  they  had  no  such  claims 
when  this  action  was  commenced.  The  judgment  recovered 
against  the  plaintiff,  for  the  deceit,  had  then  been  paid,  and 
the  payment  of  that  judgment  necessarily  extinguished  the 
original  claim  for  the  moneys  deposited.  But  independent 
of  the  question  of  the  judgment  and  the  payment  thereof,  if 
the  claims  of  the  depositors  had  any  legal  existence  at  or 
after  the  execution  and  delivery  of  the  bond  as  against  the 
bank,  they  had  such  existence  solely  by  reason  of  the  plain- 
tiff's fraud ;  and  the  law  does  not  give  him  a  right  of  action 

Lansing — Vol.  XL        57 
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against  another,  which  has  its  sole  foundation  in  his  own 
fraudulent  conduct.    The  maxim  "  ex  dole  malo  non  oritur 
dctioj^  applies  to  this  case.    If  the  claims,  being  apparentlj 
extinguished  when  the  bond  was  executed,  were   brought 
within  the  terms  of  such  bond,  by  the  plaintiff's  fi*aud,  he 
cannot  be  allowed  to  enforce  the  obligation  in  respect  to  such 
claims.    But  if  this  were  not  so,  the  claimants  never  under- 
took to  enforce  any  claim  against  the  bank.    Another,  and 
quite  different  claim,  was  enforced  against  the  plaintifil     He 
had  incurred  a  liability  by  means  of  his  fraudulent  practice^ 
and  the  owner  of  those  claims  chose  to  enforce  that  liability 
instead  of  the  other. 

The  payment  of  that  judgment  by  the  plaintiff  does  not 
operate  as  an  assignment  of  those  claims  against  the  bank, 
but  extinguishes  them.  He  did  not  stand  in  the  position  of 
surety  for  the  defendant,  as  to  anything  existing  by  reason 
of  his  own  fraud  or  springing  from  it.  There  can  be  no  sub- 
rogation in  such  a  case.  Such  claims  are  not  kept  on  foot  to 
enable  the  wrong-doer  to  enforce  them  against  another. 
Equity  can  never  interpose  to  presume  claims  of  a  character 
which  it  would  be  inequitable  and  against  conscience  to 
enforce.  By  paying  the  judgment  against  him,  the  plaintiff 
has  simply  made  tlie  atonement  and  satisfaction  which  the 
law  prescribes  for  his  fraud,  and  neither  law  nor  equity,  in 
such  a  case,  gives  him  any  remedy  over,  against  any  other 
person.  The  nonsuit  was,  therefore,  clearly  right,  and  a  new 
irial  must  be  denied. 

If  ow  trial  denied. 
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Nancy  M,  Caspekteb  v.  William  P.  Ottlby  and  Milton  '  ^^^-^ 

H.  Ottlby. 

(Gekbiial  Tbrh,  Seventh  District,  Sbfteuber,  1870.) 

In  an  action  of  trespass,  for  entering  and  cutting  standing  timber,  the 
defendant  may  interpose,  as  a  defence,  a  right  as  the  equitable  owner  of 
the  timber. 

A,  deed  of  timbered  land,  witli  coyenants  against  the  grantor's  acts,  was 
made  and  delivered  to  the  plaintiff,  who  paid  for  the  land  only,  and  pro- 
mised, without  writing,  to  convey  the  timber  with  the  right  to  enter  and 
cut  the  same  to  one  with  whom  the  grantor  had  an  unwritten  contract 
for  its  sale,  and  who  afterward  paid  the  latter  for  tlie  same. — Held^  that 
the  grantor's  vendee  of  the  timber  was  the  equitable  owner  thereof,  and 
was  not  liable  to  the  plaintiff,  who  had  refused  performance  of  the 
unwritten  promise,  for  entering  under  such  promise  and  cutting  the 
timber. 

The  plaintiff  having  acted  by  an  agent,  in  negotiating  the  purchase  and  in 
taking  the  conveyance, — Held^  that  the  arrangements  made  by  sucii  agent, 
upon  delivery  of  the  deed  and  after  the  contract  of  sale  for  the  taking  of 
the  timber,  were  adopted  by  the  plaintiff  on  acceptance  of  the  deed,  and 
became  part  of  the  res  gestas. 

HMy  further,  that  evidence  of  the  agreement  in  respect  to  reservation  of  the 
timber,  and  for  its  conveyance  by  the  plaintiff,  did  not  tend  to  vary  or 
contradict  the  covenants  of  the  deed. 

And  that  the  plaintiff  was  estopped  from  setting  up  the  statute  of  frauds. 

This  was  an  appeal  from  a  judgment  entered  on  the  report 
of  a  referee. 

The  action  was  brought  to  recover  damages  for  an  alleged 
trespass  upon  the  plaintiiF's  premises.  On  the  trial  certain 
evidence  was  admitted  nnder  objection  by  the  plaintiff  and 
her  exception,  to  show  an  agreement,  on  the  part  of  the  plain- 
tiff's agent,  who  negotiated  the  purchase  of  the  land  in  ques- 
tion and  conveyance  to  her,  after  completion  of  the  contract 
of  sale,  and  at  the  time  of  the  conveyance  mentioned  in  the 
referee's  report,  to  allow  an  entry  upon  the  land,  for  the  pur- 
pose of  a  removal  of  the  timber  therefrom.  The  referee  found 
for  the  defendants  upon  facts  stated  by  him  as  follows,  viz. : 

"  That  for  several  years  prior  to  April  23, 1863,  the  defend- 
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ant,  William  P.  Ottlej,  was  seized  and  possessed  of  the  fol- 
lowing described  premises,  viz.  (describing  them) : 

"  That  on  the  23d  day  of  April,  186  3,  Harlow  Mnnson, 
sheriff  of  Ontario  county,  pursuant  to  a  judgment  of  fore- 
closure and  sale  ordered  by  this  court,  sold  and  conveyed  said 
premises  to  one  Natlian  Oaks.  That  on  the  25th  day  of  May, 
1863,  said  Oaks  and  wife  conveyed  the  premises  described  in 
tlie  complaint  in  this  action  (being  a  part  of  the  premises  so 
purchased  by  said  Oaks)  to  the  plaintiff,  who  has  been  in  the 
possession  thereof  ever  since. 

"That  on  the  6th  day  of  February,  1864,  said  Oaks  and 
wife,  pursuant  to  a  previous  agreement  made  so  to  do,  con- 
veyed the  balance  (being  the  north  part  of  said  premises  so 
purchased  by  him  at  said  sheriff's  sale,  and  consisting  of  about 
fifky-two  acres)  to  the  defendant,  Milton  H.  Ottley.  That  on 
that  portion  of  said  premises  so  conveyed  to  said  Milton  H. 
Ottley,  there  was  no  wood  or  timbered  land.  That  on  the 
south  part,  on  the  forty  acres  so  convej^ed  to  said  plaintiff, 
was  about  thirteen  acres  of  wood  or  timbered  land.  That 
shortly  previous  to  the  said  sheriff's  sale,  there  was  a  verbal 
agreement  or  understanding  between  said  Oaks  and  said 
Ottley  that  in  case  he,  said  Oaks,  became  the  purchaser  of 
said  premises  herein  firstly  described  at  said  sheriff's  sale, 
that  then  and  in  that  event  he,  said  Oaks,  would  deed  and 
convey  to  the  defendant,  Milton  H.  Ottley,  that  portion  of 
said  premises,  which  he  afterward  did  convey  to  him  on  the 
6th  day  of  February,  1864,  provided  said  William  P.  Ottley 
would  iind  a  purchaser  and  negotiate  a  sale  of  the  south  forty 
acres  of  said  premises — ^being  the  forty  acres  described  in  said 
complaint  in  this  action — ^at  the  price  of  eighty-five  dollars 
per  acre,  including  the  wood  and  timber  thereon,  or  sixty-five 
dollars  per  acre  reserving  the  wood  and  timber  thereon. 

"  That  thereupon  said  William  P.  Ottley  did  proceed  to 
find  such  purchaser  and  negotiate  a  sale  of  said  forty  acres, 
and  did  shortly  negotiate  a  sale  of  said  forty  acres  to  the 
plaintiff,  upon  the  following  terms,  viz :  At  the  price  of  s]2cty* 
five  dollars  per  acre,  reserving  all  the  wood  and  timber  then 
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thereon  (excepting  three  or  four  shade  trees),  and  the  sugar- 
house  and  saw-mill  thereon,  with  the  right  of  ingress  and 
egress  to  and  from  the  same  for  and  during  the  term  of  three 
years  from  the  date  of  the  deed  for  said  forty  acres,  in  and 
during  which  to  enter,  cut  and  take  away  said  wood,  timber, 
sugar-house  and  saw-mill,  for  the  use  and  benefit  of  said 
Milton  H.  Ottley ;  and  which  agreement  was  verbal. 

^^  That  said  terms  of  sale  and  such  sale  were  repoi*ted  to 
said  Oaks,  who  became  purchaser  of  all  said  premises  as  here- 
inbefore stated.  That  said  Oaks  approved  and  consummated 
Buch  agreement  and  sale  to  and  with  the  plaintiff;  and  on  the 
next  day  after  said  Oaks  became  such  purchaser,  said  William 
P.  Ottley,  acting  for  said  Oaks  and  said  Milton  H.  Ottley, 
and  said  plaintiff  by  her  husband,  Calvin  G.  Carpenter,  who 
acted  for  and  on  behalf  of  the  plaintiff,  in  all  he  did  in 
respect  to  tlie  purchase  of  said  forty  acres,  proceeded  and 
employed  a  surveyor,  Lewis  Peck,  to  run  off'  and  Eurvey  off 
the  said  forty  acres,  and  did  do  so,  they,  the  said  Willaim  P. 
Ottley,  and  said  Calvin  G.  Carpenter  assisting  as  chain 
bearers  in  so  doing ;  and  then  employed  said  Peck  to  draw 
a  deed  to  the  plaintiff  for  said  forty  acres.  That  when  said 
deed  was  about  being  made  out,  at  the  same  time,  the  terms 
and  conditions  of  such  sale,  and  the  reservations  in  regard  to 
the  wood  and  timber,  sugar-house  and  saw-mill,  were  stated 
over  to  said  Peck  as  he  was  about  to  then  prepare  said  deed, 
that  the  same  might  be  included  therein ;  and  thereupon,  at 
the  suggestion  of  said  Peck  that  said  reservations  would 
encumber  the  record,  and  by  his  advice,  it  was  then  and 
there  agreed  that  said  reservations  in  relation  to  said  wood 
and  timber,  sugarJiouse  and  saw-mill,  and  time  of  getting 
off  tlie  same,  should  not  be  inserted  in  tlie  said  deed,  but 
that  a  separate  writing,  containing  the  same,  should  be  subse- 
quently executed  by  the  plaintiff  to  said  Milton  H.  Ottley ; 
and  under  these  circumstances,  and  for  this  reason,  the  said 
deed  to  said  plaintiff;  was  executed  and  delivered  by  Oaks 
and  the  plaintiff  without  containing  said  reservations,  and 
upon  the  express  assurance  by  said  plaintiff,  by  her  said  hus- 
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band  and  agent^  that  it  would  make  no  difference,  ^' would 
all  be  right,"  and  that  defendant  can  ^^go  on  and  cut"  and 
take  off  said  wood  and  timber,  etc. 

^'  That  in  the  fall  of  1863,  the  defendants  did  enter  aad 
proceed  to  cut  and  take  away  said  wood  and  timber,  and  con- 
tinued so  doing  until  the  6th  day  of  February,  1866,  ead 
year,  when  the  plaintiff  forbade  them  from  cutting  or  takit^ 
away  any  more  of  said  wood  or  timber.  That  daring  all 
the  time  from  May  2d,  1863,  to  Febraary  6th,  1866,  tk 
plaintiff  knew  said  defendants  were  at  work  taking  off  laid 
wood  and  timber,  and  made  no  objections  thereto. 

^^  That  said  defendants,  on  being  so  forbidden  by  tlie  plaio- 
tiff,  by  her  said  husband,  immediately  ceased  to  cut  or  take 
away  more  of  said  wood  or  timber. 

"  That  on  the  9th  day  of  February,  1866,  this  aetiomras 
oommenced.  That  at  the  time  the  defendants  were  so  for- 
bidden by  the  plaintiff,  they  had  cut  and  taken  away  nearlj 
all  the  wood  and  timber  that  were  on  said  premises,  at  the 
time  the  deed  was  made  to  her,  except  the  shade  trees  speei- 
fied. 

"  Tliat  on  the  sale  of  the  remainder  of  said  premises,  bjr 
said  Oaks  to  Milton  H.  Ottley,  it  was  agreed  that  said  Mil- 
ton H.  Ottley  was  to  have  all  the  wood,  timber,  and  sugar- 
house  and  saw-mill,  so  reserved  in  the  agreement  with  said 
plaintiff;  and  in  consideration  thereof  said  defendant,  MiltoB 
H.  Ottley,  was  to  secure  and  pay  said  Oaks  for  the  thirty-two 
acres  so  sold  and  conveyed  to  him,  $800  more,  or  in  addi- 
tion to  what  he  was  to  do  in  case  the  said  wood,  timber, 
«ugar-house  and  saw-mill,  were  not  reserved  for  his  benefit; 
and  said  Milton  H.  Ottley  actually  paid,  or  secured  to  be 
paid,  said  sum  of  $800,  in  consideration  of  such  xeBervatioB 
for  his  use  and  benefit. 

^^  That  the  defendants,  at  different  times  after  the  execu- 
tion and  delivery  of  said  deed  to  the  plaintiff,  requested  her 
to  execute  and  deliver  to  said  Milton  H.  Ottley,  the  sepsnte 
writing  containing  said  reservations  in  relation  to  said  woodi 
timber,  sugar-house  and  saw-mill,  pursuant  to  said  agree- 
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ment ;  but  she  refused  or  neglected  to  do  so,  though  one  wai 
prepared  by  the  defendants  for  her  to  sign,  and  presented  to 
her  for  that  purpose.  That  all  the  wood  and  timber  cut  or 
taken  away  by  said  William  P.  Ottley,  was  cut  for  and  at 
the  direction  of  said  Milton  H.  Ottley ;  and  all  cut  or  taken 
away  by  said  Milton  H.  Ottley,  or  by  cither  of  the  defend- 
ants, was  cut  and  taken  away  under,  and  pursuant  to  the 
agreement  made  with  the  plaintiff,  at  the  time  she  purchased 
said  premises,  and  under  the  reservation  then  made  in  rela- 
tion to  the  same." 

TT.  F.  Di^fendorfy  for  the  appellant 

S.  Baldwin^  for  the  respondent- 

Present — ^Dwight,  Johnson  and  J.  C.  SMrru,  JJ. 

By  the  Court — Johnson,  J.  It  is  settled,  upon  abundant 
authority,  that  a  defendant,  under  section  150  of  the  Code, 
may  set  up  an  equitable  defence  to  an  action  in  tlie  nature  of 
a  legal  action,  and  defeat  such  action  thereby,  if  he  can  estab- 
lish such  defence.  {Doison  v.  PearcCy  12  N.  Y.  E.,  156; 
Crary  v.  Goodman^  id.,  266;  PhiUijpa  v.  Gorhamj  17  id., 
270.) 

A  recovery  of  property  or  the  value  thereof  by  a  plaintiff 
who  has  the  mere  legal  title,  will  not  be  allowed  against  a 
defendant  who  has  the  equitable  title  to  such  property,  and 
who  might  in  an  action  against  the  plaintiff,  to  compel  a  spe- 
cific performance,  compel  the  latter  to  convey  or  transfer 
such  legal  title  to  the  defendant.  The  defendant  must,  of 
course,  set  up  his  defence,  in  such  a  case,  by  way  of  answer, 
and  establish  it  by  his  evidence.  If,  therefore,  the  defendant, 
Milton  H.  Ottley,  under  whose  authority  the  timber  in  ques- 
tion was  taken,  could  have  compelled  the  plaintiff  to  convey 
to  him  the  timber,  in  an  action  for  that  purpose,  the  decision  of 
the  referee  is  right  upon  the  merits.  I  do  not  see  bnt  that  the 
facts  found  by  the  referee  are  warranted  by  the  evidence  in 
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the  case  before  him.  T!ie  case,  then,  upon  the  facts  is  brieflj 
this :  The  two  parcels  of  land  owned  by  the  plaintiff  and 
the  defendant,  Milton  H.  Ottley,  respectively,  were  originallj 
a  single  farm.  The  plaintiff  purchased  her  parcel  without  the 
timber,  then  growing  thereon,  and  upon  an  agreement  that 
the  same  should  be  reserved  when  the  land  was  conveyed  to 
her.  The  defendant,  Milton  H.  Ottley,  purchased  the  parcel 
of  said  farm  occupied  by  him,  and  in  addition  thereto  the 
timber  in  question  standing  on  the  land  purchased  by  plain- 
tiff, and  agreed  to  pay,  and  did  in  fact  pay,  or  secure  to  be 
paid,  $800  over  and  above  the  price  of  his  land  for  the  timber 
aforesaid.  When  the  plaintiff's  land  was  conveyed  to  her,  it 
was  suggested  and  agreed,  that,  instead  of  reserving  the  tim; 
ber  in  her  deed,  according  to  the  original  agreement  and 
understanding,  the  deed  should  be  made  without  reserving 
the  timber,  and  the  plaintiff  should  thereafter,  upon  request, 
execute  to  the  said  defendant  an  instrument  in  writing,  con- 
veying him  the  timber  in  question.  This  was  suggested  by 
the  scrivener  who  drew  the  plaintiff's  deed,  as  a  more  con- 
venient way  of  carrying  out  the  original  bargain,  and  adopted 
by  the  grantor  and  the  plaintiff.  This  writing  the  plaintiff 
«ttbsequently  refused  to  execute,  on  request.  This  action  is 
for  trespass  in  taking  that  timber,  and  the  plaintiff  claims 
treble  damages  under  the  statute. 

Upon  these  facts  it  is  obvious  that  the  defendant,  Milton 
H.  Ottley,  was  the  equitable  owner  of  the  timber,  and  that 
the  plaintiff  held  the  legal  title  as  his  trustee  only.  Milton 
H.  could  have  compelled  her  to  execute  the  writing,  giving 
him  the  right  to  the  timber,  in  an  action  for  a  specific  per- 
formance, though  he  was  not  a  party  to  the  agreement.  It 
was  made  for  his  benefit,  and  was  to  be  performed  to  him. 
The  consideration  moved  from  him.  It  is  now  well  settled 
that  such  a  promise  may  be  enforced  in  an  action  legal  in 
fonn,  as  it  always  could  have  been  in  equity.  The  case  upon 
this  point  is  so  clear  upon  the  merits,  that  the  other  questions 
need  not  be  examined  at  length. 

The  original  contract  of  sale  to  tlie  plaintiff  was  made 
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with  her  husband,  who  acted  as  her  agent  The  price  at 
which  the  premises  were  offered  was  eighty-five  dollars  per 
acre  with  the  timber  included,  or  sixty-five  dollars  per  acre 
with  the  timber  excluded  and  reserved.  The  latter  propo- 
sition was  accepted.  The  agreement  also  in  regard  to  the 
deed,  and  the  execution  of  the  writing  by  the  plaintiff  to  the 
defendant,.Milton  H.  Ottley,  for  the  timber,  was  made  with 
the  plaintiff's  husband,  who  claimed  to  be  acting  as  her 
agent.  The  deed,  after  it  was  made  out  in  pursuance  of  such 
understanding  and  agreement,  was  delivered  to  the  husband 
for  the  plaintiff.  The  plaintiff,  having  accepted  the  deed 
and  taken  all  the  benefits  and  advantages  of  the  bargain  and 
the  arrangement,  made  in  her  name  and  behalf,  must  be 
held  to  have  ratified  what  her  agent  did  in  her  behalf,  in 
making  the  bargain  and  in  taking  the  conveyance,  and  to 
have  adopted  it.  She  cannot  enjoy  the  fruits  of  the  trans- 
action without  adopting  all  the  instrumentalities  employed  by 
the  agent  in  bringing  it  to  a  consummation.  {Beniieit  v. 
JudsoTiy  21  N.  Y.  R.,  238.)  The  arrangements  made  with 
the  husband  acting  for  the  plaintiff  were  therefore  pro- 
perly received  in  evidence.  They  were  not  mere  declara- 
tions of  an  agent,  but  were  res  gestm.  They  became,  and 
were,  in  part,  the  acts  and  agreements  of  the  plaintiff  herself, 
afker  she  took  the  conveyance  and  held  the  land  under  it. 

The  evidence  of  the  agreement  in  respect  to  the  reserva- 
tion of  the  timber,  and  that  the  plaintiff  should  convey  it  to 
the  defendant,  did  not  tend  to  vary  or  contradict  the  cove- 
nants in  the  deed.  The  agreement  to  convey  the  timber  was 
founded  upon  the  deed,  and  was  in  no  respect  in  hostility  to 
it.  It  was  like  any  other  parol  agreement  to  convey  an 
mterest  in  land  founded  upon  any  other  consideration,  which 
has  been  paid  by  the  purchaser.  It  is  not  the  fault  of  the 
defendant,  Milton  H.  Ottley,  that  his  right  now  rests  in  parol. 
It  was  agreed  that  it  should  be  secured  by  a  written  convey- 
ance, and  it  now  rests  in  parol  merely  because  the  plaintiff, 
in  violation  of  her  obligation,  has  refused  to  execute  the 
written  instrument.    Under  such  circumstances,  the  plaintiff 

Lansing — ^Yol.  XL        58 
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atte.npts,  with  bad  grace,  to  set  up  the  non-existeDce  of 
written  evidence  of  the  right.  The  courts  will  not  allow  s 
party  to  take  advantage  of  his  own  wrong  in  this  way.  It 
would  be  using  the  statute  of  frauds  to  promote,  instead  of 
preventing,  frauds  and  perjuries.  The  plaintiff,  upon  the 
facts  of  this  case,  is  estopped  from  setting  up  the  statute  of 
frauds.  {Bi/an  v.  Dox,  34  N.  Y.  R.,  807,  and  cases  there 
cited.) 
The  judgment  is  right  and  must  be  affirmed  with  costs. 
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The  People,  &c.,  Respondents,  v.  Walter  S.  Chitrch  and 
others,  Appellants,  impleaded  with  The  Albany  and  Sus- 
quehanna Eailroad  Company. 

(General  Tersi,  Fourth  Departuent,  Jxtne,  1870.) 

After  trial  of  an  action  by  tlie  court,  the  snccessful  party,  unless  by  express 
direction,  or  special  agreement,  is  not  required  to  submit  a  draft  of  the 
Judgment,  before  entiy  thereof,  to  the  adverse  party,  or  have  it  settled 
upon  notice. 

SffmbUj  That  upon  a  motion  to  set  aside,  or  modify  a  Judgment,  on  the 
ground  that  no  notice  was  given  of  its  settlement,  its  entry,  in  some  mate- 
rial particular,  otherwise  than  in  accordance  with  the  findings  of  law,  or 
fiict,  must  be  pointed  out 

A  motion  to  set  aside  a  Judgment,  is  not  the  proper  remedy  for  an  omission 
to  find  a  fact,  supported  by  the  evidence. 

SmJtiU^  That  if  the  fact  is  established  by  uncontroverted  evidence,  the 
remedy  is  by  appeal. 

And  that  when  the  evidence  upon  the  fact  is  conflicting,  the  course  is  to 
deUver  to  the  Judge,  when  the  case  is  presented  for  settlement,  a  request 
to  find  the  desired  facts  and  conclusions  of  law,  and  that  exception  lies  fer 
his  refusal. 

Where  the  decision  after  a  trial  by  the  court,  provided  for  a  decree,  among' 
other  things,  deeding  a  delivery  by  the  receiver  appointeil  in  the  action, 
of  the  property  in  controversy,  to  certain  of  the  defendants,  and  the 
decree  had  been  entered  pursuant  to  the  decision. — HM^  that  assuming 
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the  judgment  to  be  still  incomplete,  so  that  no  appeal  could  be  taken 
thereon,  and  that  so  much  of  the  decree  as  directed  such  dcliyeiy  was  in 
tlie  nature  of  an  interlocutory  order,  an  appeal  would  lie  therefrom,  as 
such,  and  proceedings  taken  in  pursuance  of  the  same,  could  not  be  set 
aside  on  motion  at  Special  Term. 

An  order,  granted  on  affidavits  sliowing  a  decision  made  in  an  action, 
but  that  Judgment  had  not  been  entered  thereon,  and  staying  pro- 
ceedings on  *'  the  decision,"  does  not  stay  proceedings  on  the  jodg^ 
ment,  and  if  served  after  judgment  entered,  Sa  fundus  cfflcio  when  senred. 

After  the  entry  of  judgment  in  an  action  by  the  people,  declaring  the  rights 
of  certain  defendants  to  the  exclusion  of  others,  to  hold  and  exercise  tlie 
office  of  directors  of  a  railroad  corporation,  vacating  a  receivership,  and 
directing  delivery  of  the  property  of  the  corporation  to  the  directors 
declared  to  be  entitled,  it  seems  an  order  staying  *^  all  proceedings  upon 
the  judgment  until  the  entry  of  <m  order  on  a  motion  to  set  aside  the 
Judgment,"  does  not  stay  proceedings  to  obtain  possession  from  the 
receiver  of  the  keys  of  the  corporation  safe  and  property. 

An  order  granted  upon  order  to  show  cause  after  service  of  such  stay  of 
proceedings,  no  steps  having  been  taken  under  it,  will  not  be  set  aade 
upon  a  general  motion  to  set  aside  the  judgment  and  proceedings  taken 
thereupon, 

Kor  does  an  appeal  and  undertaking  thereon  stay  such  proceedings. 

And  it  seems,  in  such  a  case,  when  the  judgment  is  entered  upon  the  dIre^ 
tion  of  a  single  judge,  in  order  to  stay  proceedings  on  the  judgment,  as  to  so 
much  thereof  at  least  as  respects  the  delivery  and  taking  possession  of  the 
property  ordered  to  be  delivered,  security  must  be  given  as  provided  m 
sections  836  and  338  of  the  Code. 

Kor  would  the  court,  as  grounds  for  setting  aside  the  proceedings,  taken  in 
the  exercise  of  legal  rights,  inquire  into  the  motives  of  the  parties  takiAg 
them. 

It  is  not  irregular  for  the  judge,  before  whom  a  trial  is  had,  to  fhmish  the 
successful  party  with  his  findmgs  before  they  are  filed,  or  to  permit  the 
attorney  for  such  party  to  draw  up  the  proposed  findings. 

The  practice  in  this  respect  stated  and  approved  per  Talcott,  J. 

A  certificate  and  certain  affidavits  used  on  the  motion  below,  held  to  he 
irrelevant  and  the  affidavits  scandalous,  having  been  stricken  out  of  the 
motion  papers  by  the  order  appealed  fh)m. — EM,  that  the  order,  in  this 
respect,  should  be  affirmed. 

Appeal  from  an  order  refusing  a  motion  to  set  aside  a 
judgment  entered  under  the  decision  of  Mr.  Justice  E.  Dab- 
-wm  SMirn  in  this  case,  as  rendered  after  trial  before  him  at 
Special  Term  in  Monroe  county.* 

•  Vide  1  Lanshig,  308. 
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Dcmd  Dudley  Fields  for  the  appellant. 


Q.  H.  Danforth^  for  the  respondent. 
Present — Mullin,  P.  J.,  and  Talcott,  J. 

By  the  Court — Talcott,  J.  This  is  an  appeal  from  an 
order  made  at  a  Special  Term  in  Monroe  county,  denying  a 
motion  made  by  Messrs.  Field  and  Shearman,  as  attorneys 
for  Church  and  others,  to  set  aside  all  proceedings  taken  upon 
the  alleged  judgment,  entered  31st  December,  1869,  to 
require  the  receiver,  Robert  L.  Banks  to  retake  possession 
of  the  property  of  which  he  was  originally  made  receiver, 
and  the  persons  to  whom  he  has  surrendered  it,  to  restore 
possession  to  him  or  some  other  receiver,  and  to  vacate  and 
set  aside  the  alleged  judgment,  and  the  decision  therein  men- 
tioned, as  irregular;  or  in  the  alternative  that  so  mucli  of  the 
motion  be  denied,  then  that  the  said  alleged  judgment  bo 
set  aside,  and  the  said  decision  and  findings  be  sent  back  to 
the  judge  who  tried  the  cause  for  re-examination  and  resettle- 
ment, and  for  other  and  further  relief,  etc. 

It  is  not  entirely  certain,  from  the  papers  before  us,  in 
behalf  of  what  parties  the  motion  was  made,  as  the  notice 
of  motion  was  given  by  Messrs.  Field  and  Slieaniian,  as 
attorneys  for  defendant  Church  and  others,  and  nothing 
appears  in  the  papers  to  show  for  what  other  defendants 
besides  Church,  Messrs.  Field  and  Shearman  had  appeared  as 
attorneys. 

The  appeal,  however,  was  argued  upon  the  assumption,  on 
both  sides,  that  the  motion  was  made  in  behalf  of  the  per- 
sons claiming  to  be  the  directors  of  the  railroad  company, 
who  had  assumed  to  elect  Walter  S.  Church,  Esq.,  as  presi- 
dent, and  who,  on  the  argument,  were,  and  herein  for  con- 
venience will  be,  styled  the  Church  directors,  and  was  resisted 
by  those  claiming  to  be  directors  of  the  road  company, 
who  had  assumed  to  elect  Joseph  H.  Ramsey,  Esq.,  as  presi- 
dent, and  who  were,  and  will  be,  herein  styled  the  Ramsey 
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directors.  Both  sets  of  directors,  with  the  presidents  bj 
them  respectively  elected,  were  parties  defendants  to  the 
suit.  Tlie  appeal  before  us,  as  appears  from  the  notice  of 
appeal,  was  taken  by  the  Church  directors  and  one  A.  J.  Phelps 
The  complaint  in  the  action  is  not  among  the  papers  sab- 
mitted  to  us,  and  from  the  papers  before  us  we  are  unable 
to  discover  the  connection  of  Mr.  Phelps  with  the  case.  But 
it  was  not  claimed,  upon  the  argument,  that  he  had  an7inte^ 
est  or  right  other  than  such  as  was  asserted  in  behalf  of  the 
Church  directors.  These  rival  sets  of  directors  had  been 
contending  for  the  possession  of  the  franchise  and  property 
of  the  road,  and  not  only  were  a  groat  variety  of  suits  com- 
menced and  injunctions  issued  in  the  interest  of  these  respect- 
ive parties,  but  the  public  peace  was  seriously  endangered,  and 
even  disturbed,  by  their  controversies.  Under  these  circum- 
stances, the  governor  of  the  State,  at  the  request  of  both 
parties  to  the  controversy,  and  in  the  interests  of  public 
order,  took,  by  his  agents,  temporary  possession  of  the  road 
and  its  property,  and  thereupon  the  attorney-general,  upon 
the  request  of  the  governor,  instituted  this  action,  the  main 
object  of  which  was  to  determine  whether  either,  and  if 
either,  then  which,  of  the  rival  sets  of  directoi-s  liad  been 
lawfully  chosen,  and  was  entitled  to  the  possession  of  the 
franchises  and  property  of  the  railroad  company.  The  action 
was  triod  before  Mr.  Justice  E.  Dakwin  Smtth,  at  the  Monroe 
Special  Term,  held  on  the  29th  day  of  November,  1869.  The 
said  justice  delivered  an  elaborate  opinion  in  the  case,  which, 
it  appears,  was  published  in  the  Rochester  morning  papers 
of  December  31, 1869 ;  and  on  that  day  the  findings  of  fact, 
and  conclusions  of  law  arrived  at  by  the  said  justice,  and 
stated  by  him  in  writing,  were  duly  filed,  and  the  judgment 
or  order  complained  of  was  entered  on  the  same  day  at  two 
o'clock  and  thirty  minutes  r.  m.  By  this  judgment  or  order 
the  Ramsey  electors  were  declared  to  have  been  duly  elected, 
and  to  be  the  lawful  directors  of  the  company.  It  was 
ordered  that  the  people  (the  plaintifis)  and  certain  of  the 
defendants  recover  tlieir  costs  of  the  action  against  the  Chnrch 
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directors;  that  it  be  referred  to  Hon.  Samuel  L*  Selden^ 
to  pass  the  acconnts  of  the  receiver,  and  to  report  what  would 
be  a  proper  extra  allowance  in  the  action,  and  to  which  of  the 
defendants  it  should  be  paid;  ^Ho  settle  such  other  matters 
of  detail  as  may  be  necessary  to  carry  this  judgment  into 
efiect ;"  and  that  the  Eamsey  directors  be  let  into  immediate 
possession  of  the  property  and  eflfects  of  the  road  company, 
and  that  Mr.  Banks,  the  receiver,  transfer  to  them  all  the 
property  and  assets  of  the  railroad  company  in  his  hands, 
retaining  out  of  the  moneys  in  his  hands,  as  such  receiver, 
his  fees,  expenses  and  charges,  to  be  adjudged  by  the  referee. 

The  Special  Term  which  made  the  order,  now  appealed 
from,  as  a  part  of  the  order,  directed  the  suppression  of  cer- 
tain affidavits  on  both  sides  and  a  certain  certificate  used  on 
the  motion.  The  points  insisted  upon  by  the  counsel  for  the 
appellants  will,  for  convenience,  be  considered  seriatim  in 
the  order  in  which  they  are  presented  by  their  brief. 

1st.  It  is  claimed  that  it  was  the  duty  of  the  successful 
party,  after  making  a  draft  of  their  judgment,  to  submit  it  to 
the  adverse  party  to  propose  amendments,  and  that  the  omis- 
sion to  do  so  renders  the  judgment  irregular.  We  do  not 
understand  that  the  service  of  a  draft  of  judgment,  and  the 
other  proceedings  referred  to,  is  required  by  any  present  pro- 
vision of  law  or  rule  of  court,  or  has  been  usual  under  the 
present  practice.  Under  the  former  practice  of  the  Court  of 
Chancery,  it  was  customary,  in  cases  where  the  decree  was 
very  special  in  its  character,  to  serve  a  copy  of  the  proposed 
decree  upon  the  opposite  party,  with  notice  of  settlement 
before  the  register.  This  practice  apparently  grew  out  of  the 
fact  that  there  was  no  other  guide  to  the  form  of  the  decree 
than  the  mere  minute  of  the  decision  or  the  opinion  deliv- 
ered by  the  court.  In  case  the  register  did  not  understand 
the  decision,  he  was,  in  that  case  only,  to  apply  to  the  court 
for  information.  But  it  does  not  appear  that  it  was  the  prac- 
tice of  that  court  to  set  aside  a  decree,  merely  upon  the  allega- 
tion that  a  draft  had  not  been  previously  served,  and  a  settle* 
ment  made  on  notice^    There  were  no  specific  findings  of  all 
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the  facts  or  conclusions  of  law  accessible  to  the  register  or  the 
parties.  As  the  Code  now  provides  that  the  justice  who  tries 
tlie  case  shall  give  a  decision  in  writing,  which  shall  contain 
a  statement  of  the  facts  found  and  the  conclusions  of  law 
separately,  and  that  "judgment  upon  the  decision  shall  be 
entered  accordingly,"  the  reason  for  the  former  practice  is,  in 
a  great  measure,  done  away  with,  though  something  similar 
may  be,  and  often  is  convenient  under  our  present  system.  It 
is  not  unusual  at  present,  when  the  judgment  requires  pro- 
visions of  a  special  character,  for  the  court,  in  its  discretion, 
to  order  it  to  be  settled  before,  not  the  clerk,  but  itself  or  one 
of  its  members.  This  is  often  done  in  tlie  Suprei^e  Conrt 
and  sometimes  in  the  Court  of  Appeals.  An  instance  of  the 
latter  occura  in  the  case  of  ScheTnerhor-n  v.  TaUnian  (14  N. 
Y.,  94),  where  it  was  ordered  that  the  judgment  be 
settled  before  Judge  Selden.  Owing  to  the  certainty 
which  the  clerk  and  attorneys  may  now  arrive  at,  in  r^ard 
to  the  decision  of  the  cotfrt,  touching  all  questions  of  fact 
and  law  intended  to  be  decided  by  it,  the  former  practice 
has  been  long  since  abandoned  and  the  settlement  of  the  form 
of  a  judgment  upon  notice,  now  takes  place  only  by  the 
express  direction  of  the  court,  or  by  the  special  agreement  of 
the  parties.  And  it  is  necessary  before  a  party  can  set  aside 
or  ev'en  modify  a  judgment  for  want  of  notice  of  settlement, 
to  show  that  in  some  material  particular  to  be  pointed  out  it 
is  entered  otherwise  than  in  accordance  with  the  findings  of 
fact  or  law  as  stated  by  the  judge  or  referee. 

2d.  It  is  said  this  judgment  should  be  set  aside  for  what  is 
called  a  mistrial,  by  reason  of  the  omission  of  Mr.  Justice 
Smith  to  decide  the  issues  which  were  in  the  case  and  con- 
tested on  the  trial.  On  this  point  it  might  be  sufficient  to 
say,  that  the  appeal  papers  do  not  disclose  to  us  the  evidence 
in  the  cause,  so  that  we  are  unable  to  see  what  was  contested 
on  the  trial.  But  assuming  the  position  of  the  counsel  for 
the  appellants  to  be  well  founded  in  fact,  we  are  of  the  opin- 
ion that  whatever  may  be  the  remedies  to  which  a  party  may 
resort  m  case  of  the  omission  to  find  a  feet  supported  by  the 
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evidence  and  deemed  material,  a  special  motion  to  set  aside 
tlie  judgment  for  irregularity  is  not  among  them.  According 
to  a  recent  decision  of  the  Court  of  Appeals,  the  remedy  in 
case  the  fact  is  established  by  uncontroverted  evidence  is  by 
appeal.  {Masori  v.  Lord,  40  N.  Y.,  476.)  Where  the  evi- 
dence is  conflicting  as  to  the  fact,  the  omission  to  find  which 
is  complained  of,  the  remedy  is  at  the  time  the  case  is  pre- 
sented to  the  judge  for  settlement,  to  present  and  leave  a 
request  to  find  such  facts  and  conclusions  of  law  as  he  deems 
necessary  to  be  found  in  order  to  protect  the  rights  of  the 
party,  and  it  is  the  duty  of  the  judge  to  pass  upon  such 
requests,  and  to  find  as  requested  or  then  refuse  to  find,  so 
that  the  party  may  have  the  benefit  of  an  exception  to  his 
reftisal.  Such  we  understand  to  be  the  construction  of  sec- 
tion 268  of  the  Code,  which  requires  the  judge  on  the  settle- 
ment of  the  case  to  specify  the  facts  found  by  him  and  his 
conclusions  of  law.  The  omission  to  find  the  alleged  fact 
may  have  resulted  from  inadvertence  on  the  part  of  the  jus- 
tice wlio  tried  the  cause.  On  the  other  hand,  it  may  have 
resulted  from  his  having  determined  the  fact  against  the 
party  complaining  of  the  omission,  or  he  may  have  deter- 
mined the  fact  to  be  immaterial  in  the  case.  In  either  of  the 
two  latter  alternatives,  a  motion  at  Special  Term  would  be 
simply  a  review  of  the  decision  of  the  Special  Term  which 
decided  the  cause,  and  a  review  of  a  judgment  at  Special  Term 
cannot  be  had  at  another  Special  Term. 

3d.  It  is  claimed  that  no  judgment  has  yet  been  perfected 
ao  as  to  be  the  subject  of  review  on  appeal.  That  until  it 
becomes  complete  and  final,  it  is  not  in  a  condition  to  be 
executed ;  and  that  all  proceedings  taken  under  it  ought  to 
be  set  aside.  Conceding  that  this  were  as  claimed  by  the 
counsel  for  the  appellants,  not  a  final  judgment,  but  in  the 
nature  of  a  decretal  order,  or  interlocutory  decree,  the  pro- 
ceedings under  it  which  they  ask  to  set  aside,  are  simply  the 
surrender  of  the  property  by  the  receiver  and  the  taking  of  the 
possession  by  the  Eamsey  directors,  we  see  no  reason  to  doubt 
that  the  court  may  by  order,  in  the  nature  of  an  interlocutory 
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decree,  direct  its  receiver  in  the  action  to  surrender  the  pro- 
perty in  his  possession,  as  such  receiver,  to  some  of  the  parties 
to  the  action,  to  another  receiver,  or  even  as  has  8ometime8 
been  done,  to  a  third  party  claiming  it.  And  whether  such 
order  be  interlocutory  or  final,  an  appeal  lies,  to  the  General 
Term  at  least. 

4th.  It  is  next  claimed  that  the  proceedings  taken  under 
the  judgment  or  order  should  be  set  aside,  because  they  were 
taken  in  despite  of  the  two  ordera  to  stay  proceedings,  made 
by  Mr.  Justice  Babnakd,  and  of  the  appeal  and  undertaking. 

The  first  order  of  Mr.  Justice  Babnakd  was  to  stay  all  pro- 
ceedings on  tlie  "  decision  "  of  Mr.  Justice  Smtth  until  the 
findings  of  fact  and  conclusions  of  law  had  been  served  upon  all 
the  parties,  with  notices  of  settlement,  and  that  judgment  be 
not  entered  until  the  settlement  of  such  findings  and  condii- 
sions,  upon  due  notice  of  settlement  to  all  the  parties.  Tim 
order  appears  to  have  been  founded  on  the  aflldavit  of  Amasa 
A.  Redfield,  to  the  efiect  that  he  had  learned  that  the  justice 
had  decided  the  cause  adversely  to  the  deponent;  that  depo- 
nent had  received  no  fonnal  notice  of  the  findings  of  fact  or 
conclusions  of  law  as  found  by  Justice  Smith,  and  that  accord- 
ing to  his  belief  no  such  findings  of  fact  had  been  filed  or 
judgment  entered. 

This  seems  to  have  been  substantially  the  same  application 
which  had  been  previously  made  by  Mr.  Martindale  to  Mr. 
Justice  Smith  on  the  same  state  of  facts,  and  by  him  denied, 
which  circnmstance  was  not  disclosed  in  the  aflBdavit  pre- 
sented to  Mr.  Justice  Babnard,  and  was,  perhaps,  unknown 
to  the  attorney  who  made  the  application  to  the  latter  justice. 
(Sec  rule  23.)  However  this  may  be,  it  is  apparent  on  the 
face  of  Mr.  Justice  Babnabd's  order  that  it  was  not  intended 
to  operate  as  a  stay  of  proceedings  after  the  judgment  or  order 
to  be  entered  on  Justice  Smith's  decision  ;  and  as  it  was  not 
served  till  after  the  entry  of  that  judgment  or  order,  it 
]'^camefuncttce  officio, 

A  second  order  was  made  by  Mr.  Justice  Babnabd  staying 
all  proceedings  nnder  the  judgment,  until  the  entry  of  a" 
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order  on  the  motion  to  set  aside  the  jadgment,  not  exceeding 
twenty  days.  The  act  of  the  Bamsey  directors  in  taking 
formal  poeseseion  of  the  property  occurred  on  the  Slst  of 
December,  the  oi*dcur  in  qnesticm  v^as  not  served  upon  any 
person  till  sometiipe  on  the  first  of  January.  On  that  day 
proceeding  were  taken  before  Mr.  Justice  Feckhah  in 
Albany,  on  notice  to  the  receiver  apparently  with  a  view  of 
obtaining  the  possession  of  the  key  of  the  safe.  These  pro- 
ceedings before  Mr.  Justice  Feckhah,  were  instituted  by  an 
order  to  show  cause  founded  upon  affidavit,  showing  that  the 
Bamsey  directors  had,  the  day  before,  taken  possession  of  the 
office  of  the  company,  and  by  a  formal  resolution  reciting  the 
&ct  of  the  judgment,  had  assumed  to  take  possession  of  all 
the  property  of  the  company.  That  Mr.  Banks  the  receiver 
declined  to  deliver  the  key  of  the  safe,  and  the  order  was  to 
show  cause  why  he  (the  receiver)  should  not  deliver  all  the 
keys  of  the  company  in  his  possession.  The  proceedings 
before  Mr.  Justice  Feokham,  after  hearing  counsel  for  the 
receiver,  resulted  in  an  order  made  by  that  justice  on  the  1st 
of  January,  that  the  receiver  should  deliver  over  to  Mr. 
Ramsey  the  keys  of  the  safe  and  all  the  other  property  of  the 
railroad  company  in  his  hands,  and  furthermore  declaring  that 
the  orders  of  Mr.  Justice  Babvard  did  not  in  any  way  aifect 
the  obligation  and  duty  of  the  receiver  to  comply  with  the 
requirements  of  the  judgment.  The  appeal  papers  do  not 
show  that  anything  was  done  in  pursuance  of  the  order  of 
Mr.  Justice  Feckhah.  They  do  not  show  that  the  second 
order  of  Mr.  Justice  Barnard  was  served  before  those  pro- 
oeedings  were  instituted,  although  it  appears  that  the  order 
to  stay  had  been  served  on  the  receiver  before  the  final  order 
made  by  Justice  Feokham.  There  is  nothing,  therefore,  to 
set  aside  except  the  final  order  made  by  Mr.  Justice  Fecxham. 
It  was  held  by  Mr.  Justice  Mason  in  a  case  quite  analogous,  that 
a  proceeding  such  as  that  before  Mr.  Justice  Feckhah,  was 
not  a  proceeding  upon  the  judgment.  (  Widck  y.  Cookj  7  How. 
Frac.  Bep.,  282.)  There  the  application  was  for  an  order  to 
deliver  the  books  and  papers  belonging  to  the  state  treasurer. 
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If  that  decision  be  correct,  it  is  obvious  that  the  order  of  Mr. 
Justice  Babnabd  made  in  this  action  to  stay  proeeedings  on 
the  judgment  could  not  have  the  effect  to  stay  theproceediDjs 
before  Justice  Peckham .  And,  at  all  eyents,  we  think  the 
order  of  Mr.  Justice  Peokham  could  not  be  set  aside  except 
upon  some  direct  proceedings  to  set  it  aside  by  motioni  cer- 
tiorari or  otherwise.  No  act  is  shown  to  hare  been  done 
under  that  order,  and  we  do  not  feel  called  upon  simplj  to 
set  the  order  aside  on  this  somewhat  collateral  motiOD)  the 
notice  of  which  does  not  refer  to  the  order. 

As  to  the  claim  that  the  proceedings  were  stayed  bj  tie 
appeal  and  undertaking,  the  decioion  of  Mr.  Justice  Masok, 
that  the  proceeding  is  not  a  proceeding  on  the  judgment 
equally  applies;  but,  moreover,  as  appears  from  the  pape» 
before  us,  the  appeal  was  from  the  entry  aa  a  jvdgment^  and 
the  only  undertaking  filed  is  for  the  costs  and  damages  to  be 
awarded  against  the  appellants  on  the  appeal.  The  judgment 
appealed  from  directed  the  delivery  of  a  large  amount  of  real 
and  personal  property-  Section  348  of  the  Code  provide 
that  an  appeal  from  a  judgment  entered  on  the  direction  of  8 
single  judge  of  the  same  court  does  not  stay  the  proceedings^ 
unless  security  be  given  as  on  an  appeal  to  the  Court  of 
Appeals.  Therefore,  to  stay  .the  proceedings  on  the  aj^ 
in  this  case,  at  least,  so  far  as  regarded  the  delivery  and  taking 
possession  of  the  property  ordered  to  be  delivered,  it  vaa 
requisite  that  security  should  be  given  as  provided  in  sections 
836  and  338  of  the  Code.  This  was  not  done  or  attempted. 
It  is  stated  that  the  proceedings  of  the  Ramsey  party  were 
taken  for  the  purpose  of  forestalling  an  appeal  and  stay  of 
proceedings. 

We  cannot  inquire  into  the  motives  of  the  parties^  but  only 
whether  they  have  been  exercising  their  legal  rights. 

TJnder  this  point  it  is  claimed,  that  it  is  irregular  for  the 
judge  to  furnish  the  successful  party  with  his  findings  beiore 
they  are  filed,  or  to  permit  the  attorney  fcr  the  successM 
party  to  draw  up  the  proposed  findings. 

We  think,  on  the  contrary,  this  will  be  found  to  have  been 
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the  usual  practice.  Sometimes  the  counsel  for  the  respective 
parties  submit,  at  the  time  of  the  summing  up,  the  form  of 
the  findings  and  conchisions  of  law  which  they  respectively 
claim  should  be  arrived  at  in  the  case.  And  where  this  is  not 
done  formally  and  in  writing  it  is  supposed  that  the  argu- 
ments of  the  counsel  have  been  addressed  to  the  question  of 
what  conduclons  of  fiust  and  law  ought  to  be  ibnnd  and  stated 
upon  the  evidence.  And  we  think  it  has  been  quite  usual  in 
practice,  especially  in  cases  where  the  findings  are  long,  for 
the  justice  who  tried  the  case  to  furnish  tlie  attorney  of  the 
successful  party  with  a  brief  minute  of  his  decision,  and 
request  him  to  prepare  in  form  the  statement  of  the  findings 
of  fact  and  conclusions  of  law ;  and  where  these  have  been 
submitted  and  altered  and  amended,  according  to  the  actual 
decision  of  the  judge,  the  latter  often,  instead  of  going  or 
sending  them  to  the  clerk's  office,  personally  delivers  them 
to  tlie  attorney  to  be  filed.  Sometimes  the  justice  is  in  one 
place,  the  attorney  for  the  successful  party  in  another,  and 
the  clerk's  office  in  a  third.  And  in  such  cases  it  has  not 
been  unusual  for  the  justice  to  send  the  findings,  when  signed, 
by  mail  to  the  attorney  for  the  successful  party,  to  be  filed, 
and  cert£unly,  in  most  cases,  without  any  communication  to 
the  unsuccessful  party. 

In  fact,  the  decision  of  the  judge,  as  to  drawing  up, 
delivery  and  filing,  has  in  practice,  been  treated  in  the  same 
manner  as  the  report  of  a  referee,  and  for  the  same  reasons. 
We  are  not  aware  that  complaint  has  ever  been  made,  that  a 
referee  did  not  file  his  report  personally,  that  it  was  drawn 
up  by  the  successful  party,  or  that  it  was  not  communicated, 
before  filing,  to  the  opposite  party,  and  we  see  no  reason  for 
a  difference  of  practice  in  the  two  cases. 

The  sixth,  and  last  point  made  by  the  appellants,  relates  to 
the  suppression  on  the  motion  below  of  the  certificate  and 
iiffidavits. 

Tliis  was  a  motion  to  set  aside  the  judgment,  or  order  for 
irregularity.  The  certificate  was  to  the  effect,  that  the 
opinion  of  Mr.  Justice  SHirH,  delivered  in  the  case,  was 
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erroneous.  Obviously,  this  had  no  bearing  on  the  qnestioii 
of  the  regolarity  of  the  judgment.  It  is  equally  dear,  that 
the  aflSdavits  touching  what  transpired  in  the  int^ew 
between  Mr.  Martindale  and  the  justice,  at  the  house  of  dte 
latter,  and  again  when  the  order  to  stay  proceedings  ir» 
moved  for  and  denied,  had  no  relevancy  to  the  qaestiozL 

Matters  set  forth  in  papers  presented  to  the  court,  or  filed, 
which  are  not  material  to  the  decision,  are  impertinent,  and, 
if  reproachful,  are  scandalous.    (1  Barbour's  Chy.  Prae.,  201) 

This  certificate,  and  the  affidavits  in  question  being  iirele 
vant,  were  impertinent.  And  the  affidavits  tending  to 
impute  to  the  justice,  vacillation  of  purpose  or  ofnnioo,  and 
to  the  counsel  for  the  Church  directors,  great  infirmitj  of 
temper  were  also  scandalous. 

In  such  case,  affidavits  and  other  papers,  on  a  motion,  maj 
be  suppressed  by  the  court  on  inspection.  (1  Barbonr  (k 
Frac,  574.)  We  are  of  the  opinion  that  the  order  appealed 
from  should  be  affirmed  with  ten  dollars  costs,  and  order 
accordingly. 

Order  affirmed. 

The  order  appealed  from,  having  been  made  by  Hr.  Jos^ 
tice  Johnson,  he  did  not  sit  on  the  hearing  of  the  i4[>peaL 


OxoBGB  W.  Beldbn,  Administrator,  &c^  Respondent,  v. 
ELLiorr  Meskeb,  impleaded,  &q^  Appellant. 

(QmsaaukSs  Tbsx,  Fo  vbth  DEPuenfBirr,  Jvkm,  187a> 

To  maSntain  liis  action  as  administrator,  the  plaintiff  proved  letteis  of 
administration  in  which  his  hitestate's  decease,  and  residence  immediktd; 
prior  thereto  in  the  county  of  the  surrogate  from  wh<»Q  the  Ictten  teooi, 
irero  recited.— .£E)&2;  that  there  was  prima  facU  evidenco  of  tiiefceteio 
recited. 

Proof  that  the  intestate  did  bushiess  and  had  an  oflko  in  the  county,  i^  it 
seems,  presomptiye  evidence  that  he  resided  there  at  his  decease. 

An  asfiigmnent  of  a  bond  and  mortgage,  and  ^  tlK  moneys  doe  and  to  gn>v 
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due  thereon  "  curies  by  its  terms  a  note  for  which  they  are  held  aa  col- 
lateral. 

The  debtor  npon  a  security  for  a  sum  exceeding  $1,000,  may  not  impeach 
a  transfer  thereof  on  the  ground  that  it  was  made  for  a  moneyed  corpora- 
tion (1  R  S.,  591,  %  8),  by  its  president,  without  authority  by  previous 
resolution  of  the  board  of  directors. 

Nor  can  he  avail  himself  of  an  objection  that  such  transfer  was  made  by 
the  president  to  pay  an  individual  debt,  and  without  consideration  passing 
to  the  corporation. 

And,  it  seems,  without  proof  to  the  contrary  due  authority  to  liic  president 
will  be  presumed  in  fkvor  of  the  transfer. 

The  assignee  of  a  mortgage  is  a  purchaser  of  *'real  estate"  within  the 
intent  of  section  1  of  the  recording  act  (IRS.,  756) ;  and  the  assignment 
being  made  in  good  faith  and  for  a  valuable  consideration,  he  is  protected 
by  the  record  thereof  against  a  release  subsequently  made  by  his  assignor. 

The  prhiciples  of  the  recording  acts  are  extended  by  the  Revised  Statutes 
to  assignments  of  mortgages.  Upon  this  point  Vanderkemp  v.  Sheitan 
(11  Paige,  88)  reaffirmed,  and  Ea^  v.  Bbjft  (8  Bosw.,  577)  distinguished 
and  explained.    Per  TAiiCorr,  J. 

Tins  was  an  action  to  foreclose  a  mortgage.  The  facts  are 
sufficiently  stated  in  tlie  opinion  of  the  eourt. 

.  Erastui  P.  Sart^  for  the  appellant. 
John  W.  Dininyj  for  the  respondent. 
Present — ^Mullin,  P.  J.,  and  Talcott,  J. 

By  the  Court — Talcott,  J.  Appeal  from  judgment  in  a 
foreclosure  ease  rendered  by  Mr.  Justice  Johnson  at  Special 
Term,  in  Steuben  county. 

James  M.  Osbom  and  Peter  Wells  were  copartner  in  keep- 
ing a  hotel,  which  was  also  owned  by  them.  On  tlie  14th  of 
July,  1856,  they  had  a  note  for  $4,000  payable  three  months 
after  date,  discounted  by  the  bank  of  Homellsville,  a  bank 
organized  under  the  general  banking  law.  At  the  same  time 
and  as  collateral  to  the  note,  they  executed  and  delivered  to 
**  Samuel  Hallett,  president  of  the  Bank  of  Homellsville," 
their  joint  bond  conditioned  for  the  payment  of  the  $4,000 
with  interest,  and  their  joint  mortgage  on  the  hotel  property. 
At  the  same  time  Osborne  executed  his  individual  bond 


472  CASES  IN  THE  SUPREME  COURT         [June, 

Beldea  v.  Meeker. 

accompanied  by  a  mortgage  on  certain  real  estate  owned  by 
him  individually,  also  collateral  to  the  said  note.  On  the 
16th  of  October,  1856,  Samuel  Hallett,  president  of  the  bank 
of  Hornellsville,  "  assigned  to  Charles  Belden,  of  the  city  of 
New  York,  the  joint  bond  and  accompanying  mortgage,"  and 
the  moneys  due  and  to  grow  due  thereon,  with  the  interest 

The  bank  had  a  board  of  directors.  The  assignment  was 
made  to  Charles  Belden  to  secure  an  individual  indebtedness 
of  Hallett  The  note  was  not  delivered  to  Belden  at  tiie 
time  of  the  assignment  of  the  bond  and  mortgage,  but 
remained  in  the  bank,  and  payments  were  there  made  upon 
it  by  the  makers  from  time  to  time  down  to  the  middle  of 
May,  1857,  leaving  unpaid  a  sum  with  interest  for  which  the 
judgment  was  rendered.  The  note  was  indorsed  in  blank  by 
the  payee  and  others,  and  at  some  time  before  his  death  was 
delivered  to  Belden,  by  one  of  the  officers  of  the  bank.  There 
was  no  proof  of  any  resolution  of  the  board  of  directors, 
authorizing  the  transfer  of  the  note  or  bond  and  mortgage. 
The  assignment  to  Belden  was  recorded  October  6th,  1857. 

September  4:th,  1857,  James  M.  Osbom  sold  and  conveyed 
his  interest  in  the  hotel  property  to  his  partner,  Peter  Wells, 
who  executed  back  a  mortgage  for  a  part  of  the  purchase 
money,  which  mortgage  was  assigned  to  one  Hyatt,  who 
foreclosed  the  same  and  sold  the  property  on  the  decree  to 
the  defendant,  Elliott  Meeker,  who  received  a  conveyance 
from  the  sheriff  in  April,  1859,  then  having  no  ac^t^oZ  knowl- 
edge of  the  assignment  of  the  joint  mortgage  of  Wells  and 
Osborne  to  Belden,  and  who  purchased  the  property  upon  the 
information  and  belief  that  the  hotel  property  had  been 
i-eleased  by  Hallett  from  the  lien  of  the  joint  mortgage,  except 
in  case  the  individual  property  of  Osborne  mortgaged  for  the 
same  debt  should  prove  insufficient.  And  on  the  trial  the 
defendant.  Meeker,  established  that  such  an  instrument  had 
been  at  some  time  executed  by  Hallett  as  president,  &c.,  and 
delivered  to  Wells,  but  it  was  not  produced  and  could  not  be 
found  on  the  trial,  and  had  never  been  acknowledged  or 
recorded.    The  court  at  Special  Term  found  as  a  matter  of 
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feet  that  this  instrument  was  so  executed  by  Hallett  after  his 
return  from  Europe  in  the  fall  of  1858. 

The  appellant  presents  three  points  for  consideration : 

Ist.  That  there  was  not  sufficient  evidence  of  the  plaintiff's 
character  and  right  to  sue,  because  the  death  of  Charles 
Belden,  and  the  other  facts  necessary  to  give  the  surrogate  of 
New  York  jurisdiction  to  grant  the  letters  of  administration 
were  not  proved  aliunde,  tlie  letters. 

2d.  That  the  assignment  to  Charles  Belden  was  void, 
because  it  was  for  the  individual  indebtedness  of  Hallett  to 
Belden,  and  because  no  resolution  of  the  directors  authorizing 
the  transfer  was  proved,  and 

dd.  Because  of  the  alleged  release,  the  plaintiff  should  bo 
required  first  to  resort  to  tlie  individual  mortgage  of  Osborne ; 
and  that  the  record  of  the  assignment  of  the  joint  mortgage 
to  Belden  did  not  operate  as  notice  to  Meeker  of  its  exis- 
tence and  date. 

The  statute  (2  R.  S.,  80,  §  56),  provides  that  letters  of  admin- 
istration, granted  by  an  officer  having  jurisdiction,  shall  be 
conclusive  evidence  of  the  authority  of  the  person  to  whom  they 
may  be  granted,  until  the  same  shall  be  reversed  or  revoked. 

The  jurisdictional  facts  necessary  were,  first,  the  death ; 
second,  the  fact  that  the  intestate  was  at,  or  immediately 
previous  to  his  death,  an  inhabitant  of  the  county  of  the 
surrogate  granting  the  letters. 

Letters  of  administration  are  pAmafaoie  evidence  of  the 
death  of  the  intestate.  (1  Greenleaf 's  Ev.,  §  550;  Newman 
V.  JenMns,  10  Pick.,  515.) 

It  appeared  in  the  evidence,  that  the  intestate  did  business, 
and  had  an  office  in  New  York ;  presumptively  he  was  an 
inhabitant  there,  up  to  the  time  of  his  death,  nothing  appear- 
ing to  the  contrary.  Besides,  as  a  general  nile,  the  recital 
in  the  decree  of  a  court  of  inferior  jurisdiction,  of  the  fects 
necessary  to  give  jurisdiction,  \s  prima  facie  evidence  of  such 
facts,  subject  to  be  contradicted,  but  sufficient  per  se  to 
uphold  the  proceeding  if  uncontradicted.  {Barber  v.  Wins- 
low,  12  Wend.,  102.)    The  surrogate's  order,  granting  the 
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iidminiBtratioii,  and  proved  by  exemplification  in  this  case, 
recites  all  necessary  facts. 

Presumptively,  these  facts  were  fotind  npon  (»)nipeteiit 
evidence.  In  the  ease  referred  to  by  the  appellant's  eonnsel 
{Sibley  V.  Waffle,  16  N.  T.,  184),  Mr.  Justice  Bowek,  delir- 
ering  the  opinion,  says :  "  I  think  the  letters  issued  to  Stephen 
Dasenbnry  were  prima  facie  evidence  of  his  due  appoint- 
ment, and  that  tlie  requisite  evidence  was  before  the  mm- 
gate  to  authorize  his  action,  the  contrary  not  appearing." 

The  assignment  of  the  bond  and  mortgage  by  its  terms 
carried  the  principal  debt ;  it  was  not  only  of  the  bond  and 
mortgage,  but  of  the  "  moneys  due,  aiid  to  grow  due  thereon." 

The  statute  prohibiting  the  transfer  of  the  assets  of  a 
moneyed  corporation  e](ceeding  $1,000  in  value,  without  a 
previous  resolution  of  the  board  of  directors,  is  for  the  bene- 
fit of  the  corporation,  its  stockholders,  and  creditors ;  so  long 
OS  none  of  these  seek  to  repudiate  the  transaction,  the  debtor 
cannot  impeach  the  transfer  for  want  of  proof  of  a  previous 
resolution.  {Eno  v.  Crooke^  10  K.  Y.,  66 ;  Elwdi  v.  Bad/^t, 
38  Barb.,  386.)  It  is  to  be  presumed,  that  Hallett,  the  presi- 
dent of  the  bank,  bad  authority  to  make  the  transfer^  noth- 
ing appearing  to  the  contrary  ;  and  although  in  fact  the 
transfer  was  made  to  secui-e  Ilallctt's  individual  indebtedness, 
yet  in  the  absence  of  any  objection  on  the  part  of  the  bank, 
its  stockholders,  or  creditors,  the  debtor  cannot  raise  the 
objection,  that  there  was  no  consideration  between  Hallett  mid 
the  bank  for  the  assignment,  or  that  the  use  of  it,  to  seenre 
the  individual  debt  of  Hallett,  was  a  fraud  upon  the  bank. 

We  are  not  called  upon  to  consider  whether  the  payments 
made  upon  the  note  after  the  assignment,  and  while  the  note 
was  left  in  the  possession  of  the  bank  can  be  repudiated  by 
the  assignee,  since  the  plaintiff  only  claims  to  recover,  and 
has  only  obtained  judgment  for  the  amount  unpaid. 

As  to  the  release,  the  court  finds  upon  sufficient  evidence 
that  the  release  was  executed  after  the  assignment  of  the 
bond  and  mortgage  and  debt  to  Belden  was  recorded.  TU« 
we  think  is  fatal  to  that  branch  of  the  defence. 
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We  are  referred  to  a  decision  of  the  Superior  Court  of 
New  York  (ETayt  v.  JBbyiy  8  Bosw.,  611),  purporting  to 
OTermle  the  case  of  Vanderkemp  v.  Shdion  (11  Paige,  38), 
and  holding  that  the  record  of  the  aBsignment  of  a  mortgage 
does  not  protect  the  assignee  against  a  prior  unrecorded 
assignment  of  the  same  mortgage  of  which  the  second  assignee 
had  no  notice,  although  he  might  be  a  purchaser  in  good  faith, 
upon  the  ground  that  the  statute  protection  is  given  onlj  to 
a  purchaser  of  the  real  estate  conveyed  and  not  to  a  purchaser 
of  the  conveyance. 

It  is  to  be  remarked,  that  in  Iloyt  v.  JSayt^  the  court  held 
that  the  second  assignee  took  his  assignment  only  as  security, 
and  was  not,  therefore,  a  Jxma  jide  purchaser  ^^for  a  valuable 
consideration." 

The  observations,  therefore,  of  the  court  on  the  subject  of 
the  effect  of  recording  an  ass^nment  of  a  mortgage  were  not 
necessaiy  to  the  decision  of  the  case.  But  we  are  of  opinion 
that  the  constructicm  of  the  recording  act  adopted  by  the 
chancellor  in  Vanderkemp  v.  Shdtonjis  the  true  one,  to  wit: 
That  by  the  Bevised  Statues  the  principles  of  the  recording 
acts  are  extended  to  assignments  of  mortgages.  It  is  con- 
ceded by  the  court  in  Hoyt  v.  Hoyij  iliat  an  assignment  of  a 
mortgage  comes  within  the  definition  of  '^  conveyance  "  as 
used  in  the  recording  act,  and  may  be  recorded  as  such ;  this 
must  be  upon  the  ground  that  it  is  an  '^  instrument  in  writing 
by  which  an  interest  in  real  estate  "  is  ^^  assigned." 

The  assignee  of  a  mortgage  by  the  assignment  surdy 
acquires  the  interest  in  the  real  estate  which  the  mortgagee 
took  by  the  mortgage,  and  be  is  to  that  extent  the  purchaser 
of  the  same  real  estate. 

Tlie  words  in  the  first  section  of  the  recording  act  ^^  of  the 
same  real  estate,  or  any  portion  thereof,"  must  be  held  to 
embrace,  not  only  the  purchaser  in  fee  of  any  specific partiany 
but  the*  purchaser  of  any  irUerest  m  the  whole  or  any  part 
thereof. 

The  purchaser  of  a  mortgage  is  not  only  ^^  a  purchaser  of 
the  conveyance,"  but  is  a  purchaser  of  the  interest  which  is 
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conveyed  by  the  conveyance.  The  spirit  and  intent  of  the 
recording  acts  is  to  make  the  recording  of  an  instrament, 
entitled  to  be  recorded,  constrnctive  notice  to  all  parties  sub- 
sequently dealing  with  the  same  title. 

Any  other  construction  as  applied  to  the  assignment  of  a 
mortgage,  would  be  attended  with  great  inconvenience,  and 
much  impair  the  value  of  these  securities.  The  doctrine 
contended  for  by  the  appellant  in  this  case,  would  make  it 
incumbent  upon  every  assignee  of  a  mortgage  to  keep  a  con- 
stant watch  of  the  transfers  of  the  equity  of  redemption,  in 
order  to  give  actual  notice  of  his  assignment  to  the  pm^ 
chaser,  and  thus  protect  himself  from  a  release,  or  discharge 
of  his  mortgage,  to  be  executed  by  the  original  mortgagee. 

And  in  this  case,  no  amount  of  vigilance  would  have  pro- 
tected the  assignee,  as  the  release  was  executed  without  his 
knowledge,  not  put  upon  record,  but  known  to,  and  relied 
upon  by  the  purchaser  of  the  equity  of  redemption,  at  the 
time  of  his  purchase.  Such  a  construction  of  the  recording 
act  could  not  be  tolerated. 

The  statute  makes  one  exception  to  the  effect  of  the  record 
of  the  assignment  of  a  mortgage  as  notice.  Section  42  (41), 
provides  that  the  record  of  such  assignment  shall  not  be 
deemed  in  itself,  notice  of  such  assignment  to  a  mortgagor, 
his  heirs,  or  personal  representatives,  so  as  to  invalidate  any 
payment  made  by  them,  or  either  of  them. 

This  was  to  save  the  necessity  of  examining  the  record 
every  time  it  was  intended  to  make  a  payment,  and  affords  a 
clear  implication,  that  for  all  other  purposes,  the  record  of 
the  assignment  is  notice,  even  to  the  mortgagor. 

In  this  case,  therefore,  the  assignment  of  the  mortgage 
having  taken  place,  and  been  recorded  prior  to  the  execution 
by  the  mortgagee  of  the  release,  the  mortgagor  who  obtained 
it,  and  all  persons  acting  upon  it,  must  be  deemed  to  have 
had  notice,  that  the  original  mortgagee  had  no  power  to 
release  the  premises,  wholly  or  partially,  from  the  operation 
of  the  mortgage  at  the  time  when  he  undertook  to  do  so. 

The  judgment  of  the  Special  Term  is  affirmed  with  costa. 


V 
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Mr.  Justice  Johnson  having  decided  the  case  at  Special 
Term,  did  not  sit  on  the  appeal. 


Gbobge  S.  WnrrNEy  v.  Adam  Sntdee,  impleaded,  &c. 

(GkHEBAL  TeBH,  FoUBTH  DsPABTHENT,  SEFTE3CBEB,  1870.) 

In  an  action  upon  a  negotiable  promissory  note,  brought  by  a  purchaser 
thereof  before  maturity,  in  good  faith  and  for  a  yaluable  consideration, 
against  the  maker,  the  latter  may  proye  as  a  defence,  that  when  he  signed 
it,  it  was  represented  to  him,  and  he  belieyed  it,  to  be  a  contract  entirely 
different  in  character. 

The  case  distinguished  from  that  of  a  note  fraudulently  obtained,  and 
which  the  maker  intended  to  make. 

This  was  a  motion  for  a  new  trial  on  a  ease  and  exceptions 
heard  by  order  of  the  court  at  General  Term,  in  the  first 
instance. 

The  action  was  upon  a  promissory  note  payable  to  bearer, 
and  signed  by  the  defendants  who  were  jointly  and  severally 
chargeable  as  makers  by  the  terms  of  the  note.  The  facts  are 
stated  in  the  opinion  of  the  court. 

Oeorge  H.  Danforth^  for  the  plaintiff. 

Scott  Lord^  for  the  defendant. 

Present — Mullin,  P.  J.,  Taloott,  and  E.  D.  Smith,  JJ. 

By  the  Court — ^Taloott,  J.  This  was  an  action  against 
the  defendant  as  maker  of  a  promissory  note.  The  plaintiff 
had  testified  that  he  purchased  the  note  for  value  and  before 
maturity.  The  defendant  offered  to  prove  in  defence,  that 
he  was  unable  to  read,  and  that  when  he  signed  the  note  it 
was  represented  to  him,  and  he  believed,  that  it  was  a  certain 
other  contract,  offered  to  be  also  produced  in  evidence,  and 
which  purported  to  be  a  contract  inter  partes  of  an  entirely 
different  character.  The  offer  was  overruled  and  the  defend- 
ant excepted,  and  now  moves  for  a  new  trial.    We  think  the 
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learned  judge  at  nisi  pri'us  erred  in  rejecting  the  evidenoe 
offered.  The  consent  of  the  party  alleged  to  have  made  it.it 
essential  to  the  binding  force  of  a  contract.  This  principle 
has  been  often  applied  to  the  case  of  deeds  and  other  instrn- 
mcnts  misread,  or  the  contents  of  which  have  been  misre- 
presented to  the  party  against  whom  the  instrnment  is  sought 
to  be  enforced.  A  hona  fid^  holder  of  commercial  paper  for 
value  and  before  maturity,  is  protected  in  many  cafles  against 
defences  which  are  perfectly  available  as  between  the  original 
parties,  such  as  that  the  signature  was  obtained  by  &lse  and 
fraudulent  representations.  That  the  paper  has  been  diverted. 
That  a  blank  bill  or  acceptance  has  been  filled  up  for  a  greater 
amount  than  the  party  to  whom  it  was  delivered  was  autho^ 
ized  to  insert,  &c.  But  in  all  these  oases  the  party  intended 
to  sign  and  put  in  circulation  the  instrument  as  a  negotiable 
security ;  where  this  is  the  case  he  is  bound  to  know  that  he 
is  furnishing  the  means  whereby  third  parties  may  be  deceived, 
and  innocently  led  to  part  with  their  property  on  the  faith  of 
his  signature,  and  in  ignorance  of  the  true  state  of  facts. 
But,  while  this  is  a  rule  of  great  convenience  and  propriety, 
there  are,  and  must  be  some  limits  to  its  application,  some 
defences  as  to  which  even  a  hona  fide  purchaser,  purchases  at 
his  peril. 

The  familiar  case  of  a  note  declared  void  by  statute,  as  in 
the  case  of  usury,  furnishes  an  illustration.  During  the 
period  when,  according  to  the  statute  law  of  this  State,  a 
hona  fide  holder  for  value,  and  before  maturity,  was  protected 
against  even  the  defence  of  usury,  the  statute  against  usniy 
was  practically  almost  abrogate<l  as  to  negotiable  paper. 

The  precise  question  presented  here,  as  applied  to  comr 
mercial  paper  in  the  hands  of  a  hona  fide  holder,  &c.,  has,  so 
far  as  we  have  been  able  to  discover,  been  presented  in  bnt 
one  case,  and  that  a  very  recent  one,  viz. :  The  case  of  Foiier 
V.  McKinnoHy  decided  in  the  English  Common  Pleas,  in 
July,  1869,  and  reported  in  88  Law  Journal  Reports,  new 
series,  page  310,  which  case  was  very  fully  argued,  and  care 
full}*  considered  by  the  court,  upon  examination  of  all  authnri 
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ties  which  conld  be  found  bearing  on  the  question.  In  that 
case,  the  defendant  was  sued  as  indorser  of  a  bill  by  a  bona 
fide  holder,  and  it  was  in  its  circumstances,  quite  similar  to 
the  case  at  bar,  except  that  the  present  is  a  somewhat  stronger 
case  for  the  defendant  on  the  question  of  negligence.  In 
that  case  the  defendant  proved,  that  though  the  instrument 
he  indorsed  was  in  fact  a  bill  when  he  indorsed  it,  and  was 
upon  a  paper  liaving  the  ordinary  shape  and  size  of  a  bill, 
and  had  a  bill  stamp  impressed  upon  the  face,  which  impres- 
sion was  visible  on  the  back,  yet  he,  the  defendant,  did  not 
look  at  the  face  of  the  bill,  and  when  he  wrote  his  name 
upon  the  back,  it  was  represented  to  him,  and  he  believed  it, 
to  be  a  guarantee. 

Under  these  circumstances,  the  loi'd  chief  justice,  who 
tried  the  cause,  left  it  to  the  jury  to  say,  wliether  the  signa- 
ture was  obtained  on  afl*audulent  representation,  that  the  paper 
to  which  it  was  put  was  a  guarantee,  and  instructed  the  jury 
that  if  it  was  so  obtained,  and  the  defendant  signed  it,  not 
knowing  it  was  a  bill,  and  under  the  belief  that  it  was  a 
guarantee,  and  if  he  was  not  guilty  of  any  negligence  in 
writing  his  name  on  the  bill,  without  ascertaining  what  he 
was  signing,  he  would  be  entitled  to  their  verdict.  This 
instruction  was  sustained  by  the  whole  court,  in  an  elaborate 
opinion  delivered  by  Byles,  J.  "We  are  satisfied  with  the 
reasoning  of  the  court  in  that  case,  and  we  think  any  other 
rule  would  be  fraught  with  great  danger  to  the  security  of 
property.  If,  as  to  a  party  who  can  give  evidence,  that  he 
purchased  the  bill  for  value,  and  before  maturity,  and  as  to 
whom  the  defendant  is  unable  to  bring  home  notice,  the  ques- 
tion of  liability  is  reduced  to  a  mere  question  of  the  genu- 
ineness of  the  signature,  we  do  not  see  how  a  party  would  be 
able  to  escape  liabilit}',  as  suggested  by  the  court  in  the  case 
referred  to,  where  he  had  written  his  name  in  a  lady's  album, 
or  for  the  purpose  of  franking  a  letter,  or  for  any  one  of  the 
tliousand  purposes  for  which  a  man  is  often  called  upon  to 
furnish  a  signature,  without  the  intention  of  making  a  negoti- 
able instrument.    The  true  distinction  was  tersely  stated  by 
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BoviLL,  Ch.  J.,  in  Foster  v.  J/bjEinno^i,  interrupting  counsel, 
arffue7ido,  wlio  was  stating  the  proposition,  that  where  the 
plaintiff  pro ves  he  is  a  honafide  holder  for  value,  it  is  imma- 
terial that  the  signature  of  the  defendant  was  obtained  l)j 
fraud.  "  That,"  said  the  chief  justice,  "  is  where  the  defend- 
ant intended  to  put  his  name  to  an  instrument  which  was  a 
bill."  The  exception  to  the  refusal  to  admit  the  evidence 
offered  was  well  taken. 

A  new  trial  must  be  granted,  costs  to  abide  tlic  event. 

MuLLiN,  P.  J.,  read  an  opinion  to  same  effect. 

Ordered  accordingly. 


Gkbtbude  Eoelges,  Respondent,  v.  The  Guasdian  Lifi 

Insurance  Company,  Appellant. 

(General  Term,  SBCoin>  Departbcent,  June,  1870.) 

A  life  insurance  company  issued  a  policy,  wliich  became  forfeited  by  fiulnre 
of  the  insured  to  meet  the  premiums  according  to  its  terms.  The  iosored, 
however,  called  at  the  company's  office,  inquired  of  its  clerk  if  she  might 
pay  the  premiums ;  was  informed  by  him  that  she  might,  and  of  tlieir 
amount,  which  she  promised  to  call  and  pay ;  but  the  clerk  offering  to 
call  and  receive  it  at  her  house,  she  afterward  made  the  payment  to  bim 
there,  and  received  separate  receipts  for  the  several  premiums,  agned  by 
him  for  the  secretary  of  the  company.  The  pa3rment  was  brought  to 
the  knowledge  of  the  company's  cashier,  but  he  did  not,  nor  did  the 
company,  ever  receive  the  premiums  paid.  The  clerk  had  sometimes 
been  employed  to  collect  premiums  on  non-forfeited  policies,  bat  had  no 
authority  to  receive  premiums  upon  those  which  were  forfeited  In  an 
action  upon  the  policy  to  recover  the  insurance  as  provided  therein.— 
HM^  that  the  forfeiture  had  not  been  waived,  and  the  plaintiff  could  not 
recover. 

HM^  further,  that  it  was  error  to  reject  as  evidence,  on  the  trial  of  the 
action,  the  company's  charter  and  by-laws. 

The  complaint  in  this  action  set  forth  a  policy  of  life 
insurance,  dated  July  25, 1868,  issued  by  the  defendant,  npon 
the  lives  of  the  plaintiff  and  of  Albert  Koelges,  hor  husband, 
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for  the  8am  of  $4,000,  payable,  upon  the  decease  of  either 
of  the  insured,  to  tlie  survivor ;  and  providing,  among  other 
things,  for  payment  of  the  sum  of  $26.93  on  or  before*  the 
25th  days  of  October,  January  and  April  then  next;  and  also 
of  an  annual  premium  of  $172.32  on  or  before  July  25th,  in 
every  year  during  the  continuance  of  the  policy  or  (with  the 
consent  of  the  company),  quarterly  in  advance.  It  also  pro- 
vided as  follows,  viz :  "  in  case  the  premium  or  premiums  shall 
not  be  paid  to  said  company  on  or  before  the  time  specified  for 
the  payment  of  the  same,  this  policy  shall  thereupon  be  for- 
feited and  cease,  and  determine,  except  as  hereinbefore  pr^ 
vided.."  The  complaint  also  alleged  the  death  of  Albert 
Koelges,  and  claimed  to  recover  the  insurance  provided  for 
in  the  policy. 

The  defendant  averred  in  defence,  tlie  failure  of  the 
insured  to  comply  with  the  requirements  of  the  policy,  in 
that  no  payments  had  been  made  of  two  premiums,  falling 
due  on  the  25th  days  of  April  and  July,  1869,  respectively, 
and  a  forfeiture  of  the  policy  on  account  of  the  failure. 

The  plaintiff  testified,  that,  on  the  last  day  of  July,  1869, 
she  had  taken  the  policy  to  the  ofiice  of  the  defendant  in 
New  York  citj',  and  there  had  conversation  with  a  clerk  of 
the  company,  who  was  behind  a  desk  iii  the  ofiice,  as  follows : 
^  I  asked  Mr.  HoUey  if  he  could  tell  me  if  my  husband  had 
paid  the  premium  of  the  policy ;  he  asked  me  for  the  policy^ 
so  I  gave  it  to  him,  and  he  said  he  would  tell  me  right  away  ] 
he  got  a  large  book  and  told  me,  no,  it  was  not  paid;  so  I 
asked  him  if  I  could  pay  it,  and  he  said,  why,  certainly  you 
can ;  I  asked  him  how  much  it  was ;  he  took  my  policy  and 
reckoned  it  out ;  tliose  (pencil  marks  on  the  policy)  are  the 
marks  he  made ;  he  made  a  memorandum  on  it  of  the  amount 
of  the  premium ;  I  told  him  that  I  could  bring  the  money ; 
he  said  I  could  pay  it,  and  I  wanted  to  fetch  the  money  the 
next  day;  he  said,  never  mind,  I  will  save  you  tlie  trouble; 
I  live  in  Williamsburgh ;  I  pass  your  house  everyday ;  I  earn 
fiave  you  the  trouble,  so  that  you  need  not  eotne  over  here 
again ;  the  day  after,  he  eame  to  my  house,  and  he  received 
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the  money  and  gave  me  two  receipts ;  these  produced  are  the 
same  he  gave  me."    The  receipts  were  as  follows : 

[Temporaiy  Receipt.] 
"  The  Guabdian  Mutual  Life  Insurance  Company  of  Nkw 

York. 

[  ^  '"dkn^red.^"'**  ]  No.  251  BbOADWAT. 

New  York,  April  25tAy  1869. 

Received  from  Albert  and  Gertrude  Koelgcs,  twenty-six 
93  dollars  binding  Policy  No.  14,980,  from  the  25th  day  of 
April,  1869,  at  noon,  to  the  25th  day  of  July,  1869,  at  noon. 

Not  valid  unless  countersigned  by  J.  E.  Holley. 

J.  E.  HOLLEY, 
$26.93.  For  the  Secretary^ 

(Countersigned  J.  E.  Holley.) 


7f 


[Temporary  Receipt.] 
^  The  Guardian  Mutual  Life  Insurance  Company  of  New 

York. 

I*^'"c;£feTed**°^']  No.  251  Broadway. 

New  York,  Jidy  2Uhy  1869. 

Received  from  Albert  and  Gertrude  Koelges,  twenty-six 
93  dollars  binding  Policy  No.  14,980,  from  the  25th  day  of 
July,  1869,  at  noon,  to  the  25th  day  of  October,  1869,  at  noon. 

Not  valid  unless  countersigned  by  J.  E.  Holley. 

J.  E.  HOLLEY, 

Agent  for  the  Secretary ^^ 

(Countersigned  J.  E.  Holley.) 

The  plaintiff  also  testified  to  the  death  of  her  husband  on 
the  2d  of  September,  1869,  and  that  after  his  decease  Holley 
came  with  two  others,  who  were  from  the  office  of  the  com- 
pany, one  of  them  being  its  secretary,  and  offered  to  return 
the  money  paid,  Holley  saying  he  had  no  authority  to  receive 
it,  but  that  she,  the  plaintiff,  had  refused  it. 
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One  of  the  agents  of  the  company  also  testified  on  behalf 
of  the  plaintiff,  that  he  had  negotiated  the  insurance  in  ques- 
tion with  the  insured,  and  sometime  in  August,  1869,  had 
gone  to  the  cashier  of  the  company  in  the  company's  office 
and  inquired  whether  the  premiums  had  been  paid  upon  the 
policy  in  question,  with  a  view  to  obtaining  his  commissions 
thereon  in  case  the  premiums  were  paid,  that  he  was  told  by 
the  cashier  that  it  had  not  been  paid,  and  that  while  they 
wore  talking  Holley  came  up  and  said  he  had  received  the 
money  on  the  policy,  and  asked  the  witness  to  allow  his 
account  to  remain  for  a  month;  that  the  cashier  had  requested 
Holley  to  make  out  an  account,  which  he  did  for  the  two  pay- 
ments received  by  him,  and  which  he  handed  to  the  cashier, 
who  placed  it  in  his  drawer,  and  Holley  promised  to  pay  the 
money  next  month  ;  that  in  the  next  month  he,  the  witness, 
had  presented  his  bill  at  the  company's  office,  and  the  clerk, 
whose  duty  it  was  to  state  the  account  with  him,  informed  him 
that  the  premiums  had  not  been  paid  on  the  policy,  and  that 
Holley  being  called  upon  said  he  had  not  paid  it,  and  requested 
that  the  account  might  remain  another  month,  and  he  also 
then  said  that  Koelges  was  dead. 

It  also  appeared,  that  Holley  had  been  sometimes  employed 
to  collect  premiums  by  the  company,  though  the  collection 
thereof  was  no  part  of  his  duties,  and  he  had  been  an  agent 
of  the  company,  but  that  he  liad  in  fact  no  authority  to 
receive  any  premiums  upon  forfeited  policies,  and  no  proof 
was  given  as  to  any  authority,  for  Holley  to  sign  the  name  of 
the  secretary  of  the  company  to  the  receipts  given  by  him. 

Various  exceptions  were  taken  to  the  evidence  given,  and 
the  defendant  moved  for  a  nonsuit  at  the  close  of  the  defend- 
ant's testimony,  which  was  denied,  and  exception  taken  to 
the  refusal. 

The  defendant  gave  evidence  upon  the  subject  of  defend- 
ants duties  as  clerk,  tending  to  show  that  he  was  unauthorized 
to  receive  the  premiums  paid,  or  give  the  receipts  therefor, 
and  also  as  to  the  custom  of  the  company,  respecting  the 
receipt  of  premiums  upon  forfeited  policies,  and  offered  in 
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evidence  the  oharter  aqd  bj-laws  of  the  company,  whij;li  the 
court  refused  to  receive,  and  an  exception  waa  taken  to  the 
refusaL 

The  jorj  gave  a  verdict  for  the  amount  of  the  insurance 
and  the  defendant  obtained  time,  and  made  a  caae  with 
exceptions,  and  also  moved  at  Special  Term  for  a  new  trUl, 
which  was  refused,  and  thi^  appeal  is  from  the  order  ratu«d 
upon  the  refusal. 

Limngstan  K.  Miller^  for  the  app^Uaftt. 

D.  D,  Barnard^  for  the  respondent. 

Present — Joseph  F.  Basna9I>,  P.  J.^  Dajtibm  and  E.  Diir 
WIN  Smtfh,  JJ. 

By  the  Court — ^Babnabd,  P.  J.  At  the  time  of  the  pay- 
ment by  plaintiff  to  HoUey  of  the  two  quai-terly  preiniami 
the  policy  was  forfeited  by  its  terms.  It  tlien  becsune  incaia- 
bent  upon  the  plaintiff,  in  order  to  recover  upon  the  policy, 
to  show  a  receipt  of  the  premium,  by  some  one  authonzed  to 
receive  it  after  the  forfeiture,  or  to  show  a  ratificatbn  of  an 
upauthorized  receipt  by  the  company,  by  an  acceptanee  of  the 
money  with  knowledge  of  the  facts,  or  in  some  other  way. 

I  think  the  case  fails  to  show  Holley's  authority  to  receive 
the  money  after  forfeiture.  He  was  a  <derk  of  defendants; 
had  been  an  agent  to  receive  applications  for  insurance  in 
New  Jersey,  which  appointment  had  been  revoked.  Heha4 
been  sent  by  a  previous  secretary  to  collect  premioJB^,  but 
always  with  strict  orders  to  collect  none  on  forfeited  policies, 
HoUey  signed  the  receipts  for  the  ]>ayments  in  question  ^ 
agent  for  the  then  secretary.  There  is  no  proof  of  hi?  power 
to  act  as  agent  for  the  secretary.  Neither  HoUey  nor  Uie 
secretary  is  produced  as  a  witness.  If  the  secretary  had 
power  to  waive  the  forfeiture,  he  is  not  proved  to  have  done 
it.  HoUey  had  never  done  a  like  act,  his  power  to  bind  the 
company,  by  receiving  money  pn  policies  on  life,  would  to 
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no  evidence  of  power  to  waive  tlie  forfeiture  by  receiving 
the  preminmSy  after  the  policy  had  ceased  to  exist  by  reason 
of  non-payment  The  company  have  never  received  the 
premiums  collected  by  HoUey. 

I  am  unable  to  distinguish  this  case  in  principle  from  an 
unreported  case  in  this  district  {Taylor  v.  TAe  British  Com^ 
mereial  Life  Insurance  Company.)  In  that  case,  the  policy 
was  upon  the  life  of  one  E.  P.  Taylor.  William  Wilson  was 
the  agent  to  receive  the  premiums ;  he  was  instructed  if  the 
premiums  were  not  paid  in  thirty  days,  to  return  the  receipt 
to  the  gieneral  agent  in  Kew  York.  The  poh'cy  provided, 
that  it  should  be  void  if  the  premiums  were  not  paid  within 
tliirty  days  after  the  same  became  due.  Taylor  suffered 
default  for  over  thirty  days.  About  fifteen  days  after  the 
policy  became  forfeited,  the  aseui^ed  paid  the  premium  to  a 
clerk  in  the  office  of  the  agent,  Wilson,  within  a  few  days 
after  this  payment  the  assured  died.  The  company  never 
received  the  money.  The  clerk  in  the  office  of  the  agent 
had  generally  received  the  premiums  for  his  father,  the 
agent.  The  court  held  that  William  Wilson  had  no  power 
to  waive  the  forfeiture,  or  to  bind  the  company  by  receiving 
the  money  after  default.  That  he  was  a  special  agent,  and 
could  not  exceed  his  powers  as  such,  and  bind  his  principal 
by  his  acts,  although  the  assured  knew  nothing  of  his  limited 
powers. 

In  that  case,  the  charter  and  by-laws  were  admitted  in 
evidence.  I  think  it  was  erroneous  to  exclude  them  in  this 
case.  If  they  did  show  who  was  authorized  to  remit  forfeit- 
ures, they  should  have  been  received.  From  the  evidence 
of  the  president  of  defendant,  I  suppose  they  did.  The 
rejected  evidence,  or  such  parts  of  it  as  would  show  its  per- 
tinency, should  properly  have  been  presented  by  the  case,  so 
that  this  court  could  more  satisfactorily  determine  this  point. 
I  think  the  judgment  and  order  denying  a  new  trial  should 
be  reversed,  and  a  new  trial  granted,  costs  to  abide  the  event. 
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James   Rogers  and  others,  Respondents,  v.  William  A. 
Wheeler  and  others,  Trustees,  &c..  Appellants. 

(Qeneral  Tebii,  Third  DEPARTiiENT,  SeftemI^er,  1S70.) 

The  defendants,  as  trustees  for  the  mortgage  bondholders  of  a  nUlnnd  ood- 
pany,  obtained  a  decree  of  foreclosure  and  sale  under  the  mortgage,  hf 
which  they  were  authorized  in  default  of  bidders  to  purchase  the  mort- 
gaged property  as  trustees,  also  to  operate  the  railroad  and  receive  the 
income  thereof,  until  a  sale  or  transfer;  having  purchased  undtf  the 
decree,  and  operated  the  road  as  thereby  provided  until  a  transfer  to  t 
company  newly  organized. — Hddf  that  they  were  liable  as  common  car- 
riers for  goods,  received  by  them  as  such,  while  operating  the  roadu 
trustees. 
'  Held^  further,  that  the  defendants  were  not  in  possession  of  the  property  as 
receivers  thereof,  and  were  not  relieved  from  liability  as  standing  in  sacb 
relation  to  the  court,  their  accountability  being  not  to  the  court,  bot 
to  the  bondholders.  ' 

And  it  s^ms  that  without  the  provisions  of  the  decree  authoriadng  them,  it 
was  the  duty  of  the  defendants  to  bid  in  the  property  if  necessary  to  pro- 
tect the  interests  of  their  eestuu  que  trust. 

ffdd^  further,  the  defendants  having  surrendered,  conveyed  and  deliveied 
the  whole  property  purchased,  to  a  company  newly  organized,  m  obe- 
dience to  a  decree  of  the  court,  which  provided  for  full  indemiuty  to 
them  by  lien  upon  the  property,  as  "  against  all  liability  of  eveiy  d»^p- 
tiun,  incurred  or  to  arise  out  of,  any  act  or  contract  done,  or  made,  or 
omitted  to  be  done,  by  them  as  such  trustees,"  and  having  in  the  deed 
reserved  such  lien,  that  the  transfer  did  not  affect  their  liability  for  goods 
received  by  them  as  common  carriers  before  the  same  took  place. 

'  This  was  an  appeal  from  an  order  sustaining  a  demurrer  to 
certain  defences,  interposed  to  the  complaints  in  an  action 
against  the  defendants,  seeking  to  eliarge  them  as  common 
carriers.     The  facts  are  stated  in  the  opinion  of  the  court 

W.  C.  Brown^  for  the  appellants. 

M.  Hale^  for  the  respondents. 

Present — Miller,  P.  J.,  Pottek  and  Pabkeb,  JJ. 

By  the  Court — ^Pabker,  J.    This  is  an  appeal  from  an 
order  of  the  Special  Term,  sustaining  a  demnrrer  to  the  fifth 
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and  sixth  defences  of  the  answer.  The  complaint  avers,  in 
sabstance,  that  the  defendants  were  in  1864  engaged  in  the 
business  of  transporting  goods  for  hire,  as  common  carriers, 
from  Ogdensburgh  to  Rouse's  Point,  over  the  Northern  rail- 
road ;  and  that  as  such  common  carriers  they  received  from 
plaintiffs  and  undertook  to  carry  and  deliver  to  plaintiffs 
8,000  bnshels  of  wheat,  of  the  value  of  $25,000.  That  tliey 
failed  to  perform  their  said  agreement ;  but  that  by  their 
negligence  a  large  amount  of  the  wheat,  of  the  value  of 
$20,000,  was  destroyed  by  fire  and  lost.  The  fifth  defence 
sets  forth,  in  substance,  that  the  defendants,  being  mortgjigee* 
,  of  the  Northern  Railroad  Company,  in  trust  for  certain  bond- 
holders of  said  company,  of  all  the  property,  real  and  per- 
sonal, of  said  company,  upon  the  default  of  the  company, 
foreclosed  by  action  the  two  mortgages  so  held  by  them,  in 
which  action  a  decree  was,  on  the  8th  day  of  April,  1856, 
made  for  the  sale  of  such  property,  which  decree  is  set  forth, 
authorizing  these  defendants,  upon  default  of  bidders,  on  such 
sale,  to  become  the  purchasers  of  tlie  mortgaged  property  at  a 
bid  not  less  than  $2,000,000,  in  trust  for  such  bondholders, 
with  authority  to  sell  the  same,  or  lease  the  same  from  year 
to  year,  for  the  benefit  of  the  bondholders;  or  upon  the 
organization  of  a  new  railroad  corporation,  to  transfer  and 
assign  the  same  to  such  new  corporation  and  receive  stock  of 
such  corporation  in  payment,  and  transfer  such  stock  to  the 
bondholders  in  proportion  to  the  amount  of  bonds  held  by 
them  respectively;  provided  such  corporation  should  first 
indemnify  them  against  all  liabilities  then  outstanding  against 
them  on  account  of  any  act  or  engagement  in  the  manage- 
ment of  the  trust  property,  and  until  the  sale  or  transfer  of 
such  property  to  such  corporation ;  that  said  trustees  might 
continue  to  operate  the  railroad  and  receive  the  income 
thereof,  appointing  all  necessary  agents  and  subordinates  for 
the  complete  operation  of  said  road ;  and  that  they  might 
purchase  the  necessary  supplies,  fnel,  iron,  ties,  etc.,  and  keep 
the  road,  rolling  stock,  fixtures  and  appurtenances  in  good 
and  proper  repair,  preventing  all  waste,  injury  and  destrnc- 
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(ion  of  the  same.  That  the  defendants,  as  sndi  tf  usteesy  pur* 
•iiant  to  Buch  decree,  did  bid  in,  and  purchase  the  prc^rCy 
im  trofit,  and  did  take  possession  and  charge  of  said  road^  aad 
properly  manage,  and  so  continue  to  manage  the  same,  untQ 
August  1st,  1865,  when  they,  by  direction  of  the  court,  trans- 
ferred the  same  to  the  Ogdensbui^gh  and  Lake  Champlain 
Raiboad  Company ;  and  they  allege  that  in  regard  to  all  tiie 
ofiatters  referred  to  in  the  complaint,  they  acted  with  due  and  j 

proper  care  and  diligence,  and  with  sound  discretion  as  | 

receiving  officers  of  tlie  court  of  equity ;  and  they  insist  and 
fubmit  that  they  opght  not  to  be  held  personally  responsible 
OT  liable,  as  common  carriers,  as  though  they  were  pui-suing. 
» business  of  that  nature  for  personal  profit ;  whereas  they 
were  only  in  the  charge  of  the  property  temporarily  aa 
Appointees  by  the  court,  until  the  necessary  legislative  and 
judicial  action  could  be  had  and  obtained,  to  enable  the  own- 
era  of  the  property  to  be  ascertained  and  placed  in  possession. 

To  this  the  plaintiffs  demur,  on  the  ground  that  it  does 
ftot  constitute  a  defence  to  the  action.     This  defence  rests  | 

upon  the  ground  that,  although  the  defendants  were  engaged 
ia  the  business  of  transporting  goods  for  hire  upon  the  rail- 
road as  common  carriers,  that  is,  carriers  for  hire  of  all  goods 
offered  them  for  carriage  (2  Parsons  on  Contracts^  163 ; 
Allen  ▼.  Sadkridery  37  N.  Y.  R.,  341),  they  are  exempt  from  ^ 

liability  as  common  carriei*s;  because  they  were  not  transact- 
ing  tlie  business  for  their  personal  profit,  but  as  trustees  fof 
others,  under  an  authority  conferred  upon  them  by  the  court, 
temporarily,  until  the  necessary  arrangements  could  be  per-  J 

footed  to  hand  over  the  road  to  the  parties  in  interest.  The 
ctefendants'  counsel  insists  that  the  defendants  were  in  pos- 
session  of  the  railroad  in  the  same  capacity  as  receivers.  ^ 

In  this,  I  think,  the  learned  counsel  is  in  error.  It  is  not  pre- 
tended that  they  were  actually  receivers.  They  were  plaintiffi 
in  a  foreclosure  suit  and  obtained  a  decree  for  the  sale  of  the 
mortgaged  property ;  and,  on  such  iale  bid  it  in  for  the  benefit 
of  their  cestuia  qw  trusty  and  while  holding  it  in  trust,  used 
it  in  the  business  of  commoi:  carriers ;  in  which  business  alone 
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it  could  be  used.  True,  in  the  decree  of  sale,  which  thejr 
obtained,  they  are  specifically  authorized  to  bid  in  the  pro^ 
perty,  and  thus  temporarily  to  use  it;  but  this  authority,  if 
it  added  anything  to  the  duty  and  rights  of  the  defendants, 
operates,  I  think,  upon  the  trustees  and  cestuia  que  irust,  as 
between  themselves  merely,  and  does  not  affect  defendants' 
liability  to  perform  any  engagements  between  them  and  third 
persons,  in  regard  to  the  use  of  the  property.  They  do  not 
occupy  any  such  relation  to  the  court,  or  to  the  propei*ty  aa 
if  they  were  receivers.  They  were  not  officers  of  the  court, 
as  receivers  are. 

They  did  not  hold  the  property  by  virtue  of  the  appoint- 
ment of  the  courts  as  receivers  do.  It  is  because  receivers  arer 
officera  of  the  court  administering  property  put  into  their 
hands  for  that  purpose  by  the  court,  that  they  are  protected. 
(Edw.  on  Ileceivers,  8.)  Manifestly  the  defendants  were  not 
in  possession  of  the  railroad  and  its  appurtenances  in  the  same 
capacity  as  receivers,  but  merely  as  trustees  of  the  bondholders 
and  accountable  to  them. 

Withoat  the  provisions  of  the  decree  authorizing  them,  it 
was  their  duty  to  bid  in  the  property  if  necessary  to  protect 
the  interests  of  the  bondholders.  This  duty  was  not  imposed 
upon  them  by  the  court.  {Clark  v.  Clarhy  8  Paige  157,  158); 
nor  was  the  duty  of  operating  the  road  thus  imposed  upon 
them.  The  authority  was  at  most  permissive ;  and  their  acts 
voluntary  and  discretionary,  and  not  acts  of  the  court,  by 
them  as  its  officers. 

When  they  come  to  deal  with  third  persons,  in  the  use  of 
the  property,  there  is  no  reason  why  they  should  not  bo 
responsible  to  them  upon  all  their  undertakings.  The  &ct 
that  they  are  trustees,  and  accountable  as  such  in  the  use  of 
the  railroad,  does  not  relieve  them  from  the  fall  performanc(> 
of  all  that  tliey  have  undertaken  to  do  for  others,  nor  from 
the  liabilities  arising  from  failure  to  perform. 

In  the  case  of  Blumenthal  v.  JSrainard{SS  Verm.  R.,  403), 
this  doctrine  was  held  even  as  against  a  receiver.  The 
language  of  the  court  is :  '^  We  think  that  the  mere  fact  that 

Lansing — ^Vol.  IL         02 
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the  defendants  were  acting  as  receivers  under  the  appoint- 
ment of  the  Court  of  Chancery,  cannot  be  recognized  as  a 
defence  to  a  suit  at  law  for  a  breach  of  any  obligation  or 
duty  which  was  fairly  and  voluntarily  assumed  by  them  in 
matters  of  business  conducted  or  carried  on  by  them  while 
acting  as  such  receivers.  As  between  a  receiver  and  the  par- 
ties interested  in  the  trust,  the  receiver  would  be  responsible 
for  negligence.  But  he  might  be  liable  to  other  parties  in  a 
larger  or  stricter  degree  of  responsibility.  The  assumption 
by  the  defendants  of  the  peculiar  duties  and  extraordinary 
responsibilities  arising  from  the  relation  of  common  carriers 
is  not  to  be  considered  as  necessarily,  if  at  all  incompatible 
with  any  duty  or  responsibility  imposed  upon  them  as 
receivers." 

So  in  Paige  v.  Smith  (99  Mass.  R.,  395),  the  court  say : 
"  Receivers  running  a  railroad  under  appointment  of  a  Court 
of  Chancery  in  another  State,  who  act  as  common  carriers, 
and  are  there  held  liable  as  such  to  actions  at  law^  may  be 
sued  as  common  carriers  in  this  commonwealth." 

In  Lanphear  v.  Buckingham  (33  Conn.,  237),  it  was  held 
that  a  trustee  of  a  railroad,  who  operates  the  road  for  the 
benefit  of  bondholders  or  creditors,  is  liable  in  a  suit  brought 
against  him  under  the  statute  by  the  administrator  of  a  per- 
son fatally  injured  by  negligent  carriage. 

In  all  these  cases  the  doctrine  is  distinctly  recognized  that 
the  trusteeship  of  the  defendants  detracted  notliing  from 
their  liability,  and  that  where  they  were  in  possession  and 
control  of  a  railroad,  holding  themselves  out  as  common  car- 
riers, and  doing  business  as  such,  they  became  liable  as  such, 
and  could  not  shield  themselves  from  such  liability  by  the 
fact  that  they  were  not  operating  the  road  for  their  own 
advantage,  but  as  trustees,  or  even  as  receivers,  for  the  benefit 
of  others.  As  it  was  said  by  Redfield,  Ch.  J.,  in  Sprague  v. 
Smith  (29  Verai.,  421):  "It  would  be  perplexing  in  the 
extreme  to  require  strangers  suflering  injury  through  the 
negligence  of  operatives  under  the  defendants'  control  to 
look  beyond  the  party  exercising  the  control," 
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The  same  principle  of  personal  liability  of  trustees  in  refer- 
ence to  their  dealings  with  third  pereons  is  applicable  to 
executors,  as  shown  by  Chitty  when  he  says:  "So  if  an 
executor  trustee  carry  on  trade  as  trustee  for  the  benefit  of 
the  children  of  the  testator,  he  will  be  personally  liable  to 
pay  the  debts,  and  may  even  be  made  a  bankrupt  in  respect 
to  them."    (1  Chitty  PL,  38.) 

Indeed,  if  the  defendants  are  merely  trustees,  and  not  act- 
ing in  the  capacity  of  receivers,  I  do  not  understand  their  coun- 
sel to  claim  for  them  exemption  from  liability  as  common 
carriers.  That  they  were  not  acting  in  the  capacity  of  receivers, 
I  think,  sufficiently  appeal's  from  what  has  been  already  said. 
The  facts,  then,  set  up  in  the  defendants'  fifth  answer,  or 
defence,  are  not  sufficient  to  constitute  a  defence  to  the 
action,  and  the  demurrer  thereto  was  well  taken. 

The  sixth  answer,  or  defence,  is,  in  substance,  tliat  the 
defendants  had,  before  the  commencement  of  this  suit,  sur- 
rendered, conveyed  and  delivered  over  the  whole  property 
to  the  Ogdensburgh  and  Lake  Champlain  Railroad  Company, 
in  obedience  to  a  decree  or  order  of  the  court,  which  is  set 
out  in  full,  and  which  provides  for  full  indemnity  to  defend- 
ants, by  lien  upon  the  property,  "against  all  liability  of  etery 
description  incurred,  or  to  arise  out  of  any  act  or  contract 
done  or  made,  or  omitted  to  be  done  by  them  as  sncli  trus- 
tees." The  deed  of  conveyance  by  defendants  to  the  com- 
pany is  also  set  out,  and  this  reserves  such  lien.  The  decree 
and  conveyance  were  made  a  year  after  the  loss  of  the  wheat, 
for  which  the  action  is  brought.  They  were  transactions  to 
which  the  plaintiffs  were  not  parties,  and  it  is  difficult  to  see 
how  they  can  affect  the  liability  of  the  defendants  to  tlie 
plaintiffs  which  had  previously  occurred. 

The  demurrer  to  this  defence  also  was  well  taken. 

The  order  sustaining  the  demurrers  should,  therefore,  be 
affirmed  with  costs. 

Order  affirmed. 
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Fbans  EnmEY  t;.  Jamss  Kiebnan  and  Bekjamik  F.  Bics. 
(Gbhebal  Tebv,  Third  Dbpabtment,  Seftek  bbr,  1S70.) 

A  Ydiidor  who  has  been  induced  to  sell  his  goods  by  fhiudalent  repnaeatk" 
tions,  is  not  estopped  firom  ratifying  the  sale  by  any  act  of  disafilnnanoe 
which  is  not  effectual  for  that  purpose,  and  does  not  extend  to  the 
entire  contract 

Thus  where  the  vendee  obtained  a  sale  of  goods  for  the  checks  of  a  third 
person  which  he  fraudulently  represented  as  good,  and  which  came  back 
to  the  vendor  under  protest,  and  the  latter  sued  a  purchaser  of  part  of 
the  goods  from  the  vendee,  after  demand  upon  such  purchaser  and  his 
refhsal  to  deliver  the  same,  to  recover  the  value  thereof,  but  without 
notice  of  disaffirmance  to  the  fraudulent  vendee,  and  return,  or  offer  of 
return  to  the  latter,  of  the  protested  checks. — Held,  that  there  was 
not  such  disaffirmance  of  the  contract  of  sale  as  prevented  a  subsequent 
action  thereon. 

And  a  suit  by  such  vendor  against  the  vendee  to  recover  the  whole  prioe, 
and  settlement  of  the  suit,  with  receipt  of  part  of  the  sum  agreed  to  be 
paid  thereon,  is  a  ratification  of  the  contract,  and  will  bar  proceedings 
for  Uie  fraud. 

The  vendor,  after  demand  and  refUsal,  brought  an  action  against  one  to 
whom  his  fraudulent  vendee  had  sold  a  portion  of  the  goods,  and  after- 
ward, sued  such  vendee  to  recover  the  whole  price  due  upon  the  sale  tu 
him,  and  then  made  a  settlement  of  the  latter  suit  for  a  sum  agreed  on, 
on  which  sum  he  received  a  part  payment — Hdd,  that  the  last  suit  was 
an  affirmance  of  the  contract,  and  a  bar  to  a  recovery  in  the  former  suit» 
and  that  tliis  was  so,  although,  by  agi-eement  at  the  time  of  the  settle- 
ment, the  subject-matter  of  the  first  suit  was  reserved  therefrom. 

Fisarse  v.  PetUs  (47  Bafb.,  270),  cited  and  explained. 

This  was  a  motion  for  a  new  trial  upon  exceptions  ordered 
to  be  heard  in  the  first  instance  at  General  Term.  The  facta 
are  stated  in  the  opinion  of  the  court. 

■ 

Matthew  Sale,  for  the  plaintiff. 

Amasa  J.  Parker^  for  the  defendant. 

Present — Miller,  P.  J.,  Pottee  and  Pabkeb,  JJ- 

By  the  Court — ^Pabkeb,  J,  This  action  was  brought  to 
recover  for  the  alleged  wrongful  conversion  of  600  gallons  of 
spirits. 
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Tbe  answer  denies  generally  the  allegations  of  the  orai- 
plaint,  and  alleges  that  the  property  in  controversj  belonged 
to  defendants  and  not  to  the  plaintiff. 

The  proof  showed  tliat  the  goods  in  question  were  sold  Ijj 
plaintiff  in  New  York,  in  December,  1867,  to  P.  F.  Gill  A 
Co.,  who  purchased  of  plaintiff  a  large  bill  of  liqnors,  and 
paid  for  them  by  two  checks,  signed  by  one  Nat.  Wood,  on 
the  Central  National  Bank  of  Troy.  James  Gill,  of  the  firm 
of  P.  F,  Gill  &  Co.,  made  the  purchase.  He  represented 
Wood  to  be  a  wealthy  man,  an  officer  of  the  said  bank,  and 
one  of  its  largest  stockholders. 

The  goods  were  sold  to  him  by  plaintiff  in  reliance  upon 
these  representations,  which,  it  turns  out,  were  false.  Wood 
was  not  an  officer  or  stockholder  of  the  bank,  and  was  not  a 
wealthy  man.  The  checks  were  not  paid,  but  were  returned 
protested  to  the  plaintiff. 

Ten  barrels  of  the  liquors,  sold  to  Gill,  were  by  the  firm 
sold  to  the  defendants. 

As  soon  as  the  plaintiff  learned  that  the  checks  were  not 
paid,  and  that  Gill's  representations  were  false,  he  telegraphed 
to  defendants  not  to  pay  Gill,  and  soon  after  demanded  the 
goods  of  defendants,  who  refused  to  give  them  up.  The 
defendants  proved  on  the  trial  that  tlie  plaintiff,  after  the 
commencement  of  this  suit,  brought  an  action  against  P.  F. 
Gill  and  James  Gill  (P.  F.  Gill  &  Co.),  to  recover  for  the 
whole  of  the  liquors  bought  by  them  of  the  plaintiff,  includ- 
ing the  ten  barrels  sold  by  them  to  defendants,  and  subse- 
quently settled  such  action  with  the  defendants  therein  by 
receiving  four  promissory  notes  for  $250  each,  three  of  wliich 
had  been  paid  at  the  time  of  the  trial,  and  the  fom*tli  one  was 
not  then  due. 

The  plaintiff  proved  that  in  the  settlement  it  was  agreed 
that  this  suit  should  not  be  included,  and  that  the  exception 
was  omitted  from  the  written  agreement  of  settlement  by 
mistake.  Also,  that  after  the  settlement  and  payment  of  the 
three  notes,  it  was  agreed  between  Gill  and  the  plaintiff  that 
plaintiff  should  restore  to  Gill  the  $750  paid  and  the  unpaid 
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note,  and  that  the  agreement  for  settlement  should  be  surren- 
dered by  Gill. 

The  court  ruled  and  held  that  a  settlement  having  been 
made  for  a  portion  of  the  goods,  this  action  could  not  be  sus- 
tained, and  directed  a  verdict  for  the  defendants,  to  which 
the  plaintiff  excepted. 

The  plaintiff  asked  for  a  submission  of  the  case  to  the  jury 
upon  the  evidence,  which  was  denied,  and  plaintiff  excepted. 

I  think  the  court  was  right  in  directing  a  verdict  for  the 
defendants. 

The  commencement  of  the  suit  by  the  plaintiff  against  the 
Gills  for  the  purchase  money  of  the  whole  bill  of  liquors  sold 
ihem,  including  those  in  question  in  this  suit,  was  an  act  in 
aflSrraance  of  the  sale  to  them ;  and  the  subsequent  settlement 
of  that  suit,  and  the  receiving  of  a  portion  of  the  considera- 
tion of  the  settlement,  was  also  in  affirmance  of  the  sale. 
The  subsequent  agreement  to  rescind  the  settlement  was  not 
a  rescission. 

The  plaintiff  stood  at  the  trial  seeking  to  recover  from  the 
defendants  a  portion  of  the  same  goods,  which  he  had  sold  to 
the  Gills,  on  the  ground  of  the  invalidity  of  that  sale  by  rea- 
son of  fraud,  althongh  he  had  affirmed  the  sale,  and  had  in 
his  hands  a  portion  of  the  purchase  money  thereof.  The  fact 
that  in  the  settlement,  the  subject-matter  of  this  suit  was 
excepted,  does  not  help  the  plaintiff,  for  he  could  not  rescind 
in  part  and  affirm  as  to  the  residue.  ( Voorhies  v.  JEarl^  2 
Hill,  288 ;  Wheaton  v.  BaJcer,  14  Barb.,  594 ;  Goelth  v.  WhiUj 
35  Barb.,  76 ;  Abbott  v.  Draper^  4  Denio,  51 ;  Stevens  v. 
Syde,  32  Barb.,  171.) 

The  plaintiff's  counsel  insists  that  the  plaintiff  did  promptly 
elect  to  disaffirm  the  sale  by  notifying  defendants  not  to  pay 
the  Gills  for  these  liquors,  and  by  demanding  them  of  defend- 
ants as  his  own,  on  the  ground  of  fraud  by  Gill  in  the  pur- 
chase, and  that  this  was  an  election  which  fixed  the  risrhts  of 
the  parties,  so  that  his  subsequent  action  against  the  Gills  for 
the  price  did  not  operate  as  an  affirmance,  his  right  to  affirm 
being  gone,  and  cites  Morris  v.  Rexfo7*d  (18  N.  Y.  R.,  552, 
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557).  There  is  no  doubt  that  a  disaffirmance  of  a  contract 
once  effected,  is  a  bar  to  a  subsequent  suit  upon  it,  or,  in  the 
lan^age  of  the  court,  in  Morris  v.  Mexford^  "  The  law 
tolerates  no  such  absurdity  as  a  seizure  of  goods  by  a  person 
claiming  that  he  has  never  sold  them,  and  an  action  by  the 
same  person,  founded  on  the  sale  and  delivery  of  the  same 
goods,  for  the  recovery  of  the  price.  In  peculiar  circum- 
stances a  party  may  take  either  one  of  these  courses ;  but 
having  rightfully  made  his  choice^  the  right  to  follow  the 
other  is  extinct  and  gone."  In  regard  to  the  choice  thus 
made,  the  case  shows  that  in  order  thus  to  fix  the  rights  of 
the  parties,  it  must  be  one  which  the  party  making  it  had  the 
right  to  make ;  and  it  is  apparent,  also,  that  it  must  be  effectu- 
ally made;  that  is,  everything  necessary  to  effectuate  the 
choice  must  be  done ;  so  that  if  no  right  of  election  existed 
the  vendor  would  not  bo  barred  by  an  action  for  the  goods 
from  subsequently  suing  for  the  price.  And  so,  if  a  complete 
rescission  or  disaffirmance  is  not  made,  the  attempted  dis- 
affirmance would  not  bar  a  recovery  of  the  price.  This  prin- 
ciple is  entirely  consistent  with  the  case  just  cited,  and  I  think 
is  legitimately  deducible  from  it. 

The  principle  is,  that  a  contract  is  extinguished  by  its  rescis- 
sion ;  unless,  therefore,  a  rescission  has  been  effected,  the  con- 
tract remains,  and  may  be  sued  upon. 

Now  did  the  plaintiff,  prior  to  his  suit  against  the  Gills,  for 
the  price,  actually  rescind  the  contract  of  sale  ? 

"  A  party  who  would  disaffirm  a  fraudulent  contract  must 
act  promptly  on  discovering  a  fraud,  and  he  must  return  or 
offer  to  return  whatever  he  has  received  upon  it.  He  cannot 
retain  what  he  has  received  if  it  is  of  any  value  and  proceed 
to  recover  the  property  fraudulently  purchased  of  him.  He 
must  rescind  the  contract  in  totOy  and  thus  place  the  party  in 
the  position  he  was  in  before  the  sale."  (  WheaUon  v.  Baker ^ 
supra^  and  cases  there  cited.) 

The  attempt  to  recover  back  these  ten  barrels  of  spirits 
from  defendants,  who  were  no  parties  to  the  contract,  either 
by  a  demand  or  a  suit,  was  no  rescission  of  the  contract.    No 
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notice  of  disaffirmance  to  the  Gills  or  demand  of  the  residiie 
of  the  spirits  of  th6m  was  shown,  and  no  return  or  offer  to 
return  to  them  the  protested  checks  of  Wood,  was  ever  made. 
The  most  that  can  be  claimed  in  behalf  of  a  disaffirmance  is 
a  partial  one,  a  disaffirmance  as  to  the  ten  barrels  sold  bv  the 
Gills  to  defendants ;  as  to  the  residue,  none  whatever  is  shown 
to  have  been  attempted.  As  already  shown,  the  disaffirm* 
ance,  to  be  effectual,  must  be  of  the  whole  contract,  and  i*elate 
to  all  the  goods.  As  was  said  by  Nelsox,  Ch,  J.,  and  eon* 
eurred  in  by  Beonsobt,  J.,  in  Voorhiea  v.  Earl^  "though 
fraud  in  the  sale  was  shown,  the  plaintiff  could  not  rescind 
in  part ;  and  not  having  attempted  to  rescind  in  toto,  was 
conlined  to  his  remedy  upon  the  contract  o!  sale."  In  order 
to  a  rescission  in  this  case,  it  was  incumbent  on  the  plaintiff 
to  return  or  offer  to  return  the  checks  received  by  him.  It 
eannot  be  assumed  that  these  were  worthless.  The  most  tliat 
the  plaintiff  proved  on  that  subject  was  tliat  Wood  liad  no 
funds  in  the  bank  on  which  they  were  drawn,  and  that  the 
witness  called  did  not  know  whether  or  not  he  had  any  pro- 
perty. These  checks  were  payable  to  P.  F.  Gill  &  Co.  or 
order,  and  indorsed  by  them.  It  is  not  shown  that  they 
wei'e  irresponsible.  Plaintiff  held  then  the  paper  of  Wood 
and  of  the  Gills,  given  him  on  the  purchase,  which  neither 
before  or  at  the  trial  did  he  return  or  offer  to  return.  Clearly, 
therefore,  he  has  never  effectually  disaffirmed  the  sale. 
(  Wheaton  v.  Bakery  supra  ;  Stevens  v.  Hydey  32  Barb.,  171 ; 
Fisher  v.  FredenhaJly  21  Barb.,  83 ;  Nichols  v.  Michael,  23 
K.  T.  R.,  264.) 

The  plaintiff's  counsel  cites  Pearse  v.  Pettis  (47  Barb., 
S76),  to  the  position  that  his  demand  of  the  spirits  of  tlie 
defendants  was  a  rescission  of  the  contract  of  sale.  That  case, 
I  think,  does  not  conflict  with  what  is  above  said  in  support 
of  an  affirmance  of  the  holding  at  the  circuit.  !N^eitlier  the 
decision  nor  the  dicta  in  that  case  go  so  far  as  to  hold  that 
the  demand  of  a  small  poition  of  the  goods,  frandulentiv 
obtained  of  a  vendor  of  the  fraudulent  purchaser  is  sufficient 
to  constitute  a  rescission  of  the  contract  of  sale  to  the  origiaal 
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purchaser,  wlien  no  demand  has  been  made  of  the  larger  por- 
tion from  the  fraudulent  purchaser,  or  notice  of  rescission 
given  to  him,  or  any  other  act  done  or  transaction  had  with 
him  looking  to  a  rescission  of  the  contract.  In  Pease  v, 
Pettis^  the  vendor  of  the  fraudulent  purchaser  had  the  entire 
property  purchased.  The  original  purchaser  had  none  of  it, 
and  the  decision  in  the  case  is  only  to  the  effect  that  the 
return  of  the  $300,  paid  on  the  purchase,  was  excused  in  that 
case  because  in  equity  the  fraudulent  purchaser  was  not 
entitled  to  it,  having  had  the  use  of  the  boat  for  a  period 
more  than  sufficient  to  compensate  for  it,  and  that  the  case 
was  taken  from  the  general  rule  requiring  the  return  of  what 
had  been  paid.  This  is  the  whole  of  the  decision^  that  the 
rdtum  of  the  money  paid  upon  the  sale  was  not  in  tliat  case 
necessary  to  a  rescission  of  the  contract  of  sale,  that  such 
return  was  excused  by  the  circumstances  of  the  case. 

The  case  oi  Stevens  v.  Austin  (1  Met.,  557,  also  cited)  was  a 
case  where  the  defendant,  who  purchased  of  the  original  fraudu- 
lent purchaser,  had  the  entire  property'',  a  wagon,  and  when 
also,  there  had  been  no  delivery  by  the  plaintiff  to  the  original 
purchaser.  In  both  cases  the  rule  that  the  rescission  must 
extend  to  the  entire  contract,  was  recognized.  In  the  case 
at  bar,  that  rule  is  entirely  ignored  and  contravened  by  the 
plaintiff's  argument.  Not  only  did  the  plaintiff  fail  to 
disaffirm  the  contract  as  to  the  Gills  and  the  large  portion 
of  the  spirits  kept  by  them,  but  so  stood  upon  the  con- 
tract with  them,  that  he  afterward  sued  them  for  the  price, 
and  then  settled  the  suit  for  a  consideration,  which  was 
paid. 

It  is  very  clear,  I  think,  that  no  such  disaffirmance  of  the 
contract  had  been  made  by  the  plaintiff  as  prevented  him 
from  maintaining  his  suit  against  the  Gills ;  as  to  them,  he 
had  never  disaffirmed,  and,  consequently,  there  had  been  no 
disaffirmance  in  toto.  The  result  is,  the  contract  had  not 
been  disaffirmed.  Not  having  disaffinned  the  sale  before  the 
suit  against  the  Gills,  for  the  price,  that  suit,  and  the  subse- 
quent settlement  of  it,  for  a  consideration  received,  effectually 
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barred  the  plaintiff  from  a  jadgment  in  this  suit.  {Morris 
V.  Bexford^  supra?) 

Although  the  suit  against  the  Gillfl  was  brought  after  this 
suit  was  at  issue,  no  question  of  pleading  is  made  in  regard 
to  the  proof  of  that  suit.  The  only  objection  to  the  evidence 
was  on  the  ground  of  its  immateriality.  That  it  was  mate- 
rial, has  been  already  shown.  In  the  view  above  taken,  there 
was  nothing  for  the  jury  to  decide.  The  motion  for  a  new 
trial  should  be  denied,  with  costs,  and  judgment  rendered  on 
the  verdict  for  the  defendant. 

Motion  denied. 


"William  P.  Van  Rensselaer,  Respondent,  v.  Wiluam 

"WriBECK,  Appellant. 

(Qenbral  Term,  Third  Department,  July,  1870.) 

Two  Justices  of  the  General  Term  may  bold  a  term  and  hear  and  decide  an 
appeal  in  which  the  remaining  justice  is  incompetent  to  sit 

And,  it  seems,  in  the  absence  of  the  presiding  Justice,  the  two  associate  jus- 
tices may  bold  a  General  Term. 

And  that  unless  there  is  a  failure  to  agree  upon  a  decision  of  the  appeal  by  two 
appellate  justices  in  the  department  where  the  Judgment  or  order  appealed 
from  is  entered,  there  is  no  authority  for  a  hearing  of  the  appeal  in  any 
other  departmenL 

A  few  days  after  the  sherifT  bad  executed  an  oUm  execution  upon  a  judg- 
ment for  possession  of  real  property,  the  defendant  therein  regained  pos- 
session ;  and  the  aUa^  writ  being  unretumed,  the  plaintiff,  on  its  return 
day,  upon  order  to  show  cause,  obtained  an  order  for  a  pluria  execution 
on  the  Judgment — Held^  on  appeal,  that  the  writ  was  properly  allowed. 

It  seems  that  it  would  haye  been  otherwise  if  the  aiia$  writ  bad  been 
returned  satisfied. 

After  six  months  arc  elapsed  from  the  deliveiy  of  possession  of  demised 
premises,  under  an  execution  upon  a  judgment  in  ejectment  in  favor  of 
the  landlord,  the  tenant's  right  of  redemption  under  the  statute  (3  R  S., 
506,  §  83)  cannot  be  revived  by  the  issuing  of  a  new  writ  upon  the  judg- 
ment made  necessary  by  his  unlawfully  re-entering  upon  the  premises. 

And  it  seemis  that  the  tenant  cannot  enlarge  the  time  allowed  him  for  rcdenp 
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tion  under  the  statate  (id.),  by  wrongfully  retaking  possession  before  tiie 
original  execution  runs  out,  and  thus  rendering  its  execution  incomplete. 

The  provisions  of  the  article  of  the  Revised  Statutes,  entiUed  "  Of  the  recov- 
ery of  possession  of  demised  premises  for  non-payment  of  rent,  by  eject- 
ment," are  applicable  to  the  so-called  manor  leases. 

Nor  is  the  relief  upon  Judgment  in  ejectment  upon  such  leases,  limited  at 
common  law  to  a  right  to  hold  possession  of  the  land  for  time  suffi- 
cient to  satisfy  the  rent  in  arrear,  costs,  etc. 

This  was  an  a]>peal  from  an  order  for  a  jpluries  execution, 
granted  upon  motion  at  Special  Term,  upon  an  ordeir  to  show 
canse.     The  facts  are  stated  in  the  opinion  of  the  court. 

Ji.  A,  Pannenter,  for  the  appellant. 
Samuel  Hand^  for  the  i*espondent. 
Present — Potter  and  Pabkeb,  JJ. 

By  the  Court — ^Pabkeb,  J.  This  is  an  appeal  from  an  order 
made  at  Special  Term,  held  by  Mr.  Justice  Milleb,  on  the 
29tii  day  of  March,  1870,  at  the  city  hall,  in  the  city  of 
Albany,  authorizing  the  issuing  of  ^phiriea  execution  to  the 
sheriff  of  the  county  of  Eensselaer,  commanding  him  to 
deliver  the  possession  of  the  premises  described  in  the  com- 
plaint and  judgment  in  the  action,  to  the  plaintiff. 

The  appeal  having  been  noticed  for  argument  at  the  Gene- 
ral Term  of  the  third  department,  held  on  the  first  Tuesday 
of  July,  1870,  at  Plattsburgh,  in  the  connty  of  Clinton,  and 
the  argument  thereof  being  moved,  Mr.  Justice  Miller  being 
the  presiding  justice  of  such  General  Term  and  in  attendance 
thereat,  and  being  incompetent  to  sit  in  review  of  the  decision 
so  made  by  him  at  Special  Term,  retired  from  the  bench, 
leaving  the  two  associate  justices  only,  to  hold  the  General 
Term  and  hear  the  said  appeal.  The  defendant's  counsel 
therefore  objected,  that  a  General  Term  could  not  be  held  by 
two  justices,  and  that  he  ought  not  to  be  compelled  to  argue 
his  said  appeal  before  said  two  associate  justices  as  constitut- 
ing the  General  Term.   Pursuant  to  their  suggestion,  that  his 
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objection  would  be  examined  with  the  main  question,  and 
that  he  might  proceed  proyiaionally  to  the  argument,  both 
the  preliminary  and  main  quefitiona  were  argued  together. 

The  first  question  to  be  decided  is^  whether  two  justicea  of 
the  G-eneral  Term  can  hold  a  term  and  hear  a  case  in  which 
the  other  justice  is  incompetent  to  sit. 

Section  8  of  the  judiciary  article  of  the  Constitution  pro- 
Tide»  &at  no  justice  shall  sit  at  a  Gbneral  Term  in  review  of 
a  decisi<Hi  made  by  him,  or  by  any  eonrt  of  which  he  was  at 
the  time  a  sittings  member. 

By  section  7  of  said  article  it  i&  provided^  that  the  General 
Term  shall  consist  of  a  presiding  justice  and  no€  more  than 
three  other  justices.  The  Constitution  contains  no  prohibi- 
tion against  constituting  a  General  Term  of  two  justices. 
The  act  of  April  27,  1870,  relating  to  the  Supreme  Court 
(chap.  408,  Sess.  Laws  of  1870)  does  not  in  terms  require  the 
presence  of  three  justices  to  hold  a  General  Term. 

Section  3  of  that  act  requires  the  governor  to  designate  a 
presiding  justice  and  two  associate  justices  for  such  depart- 
ment, to  compose  the  General  Term  therein,  and  then,  in  sec- 
tion 4,  it  is  provided  as  follows :  '^  In  case  no  presiding  justice 
shall  be  present  at  the  time  and  place  appointed  for  holding 
a  General  Term,  the  associate  justice  present  having  the 
shortest  time  to  servo  sliall  ctct  as  presiding  justice  until  the 
presiding  justice  shall  attend."  Here  is^  a  very  distinct 
authority  for  the  holding  of  the  General  Term  by  the  two 
associate  justices  in  the  absence  of  the  presiding  justice. 

Section  6  requires  the  concurrence  of  two  justices  to  pro- 
nounce a  decision,  and  then  provides  that  "  if  two  shall  not 
concur,  a  reargument  may  be  ordered.  In  case  of  such  dis- 
agreement when  any  one  of  the  three  justices  shall  not  he  qiuUi" 
fied  to  sit,  the  cause  may  be  directed  to  be  heard  in  another 
department.''  This  provision  clearly  implies  the  right  of  the 
two  justices  not  disqualified  to  sit,  to  hear  and  decide  tlie 
case.  They  must  sit  and  hear  it,  before  there  can  be  the  dis- 
agreement mentioned.  Of  course,  they  hold  the  General 
Term  in  so  doing,  and  can  decide  the  cause ;  and  in  case  they 
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do  not  concur  in  a  doeision,  they  may  direct  it  to  be  heard  %7% 
another  department.  There  \%  no  provision  for  Bach  direction 
when  the  General  Term  is  held  by  three  justices. 

Again,  in  section  10,  is  this  provision:  ^  All  appeals  and 
other  matters  proper  to  be  brought  before  any  General  Term 
«hall  be  heard  and  determined  in  the  department  in  which 
the  judgment  or  order  appealed  from  shall  be  entered,  or  in 
which  the  matter  brought  up  arose,  uTdess  two  of  the  (reneral 
Term  juetiees  in  suck  deparCm^nt^  s/uxU  be  ineapable  of  eittmg 
en  ike  appeal  or  aettng  m  the  matter ;  in  which  case  the 
Appeal  or  other  matter  shall  be  ordered  to  be  beard  in  some 
other  department.'^  Here,  also,  the  authority  of  two  justices 
to  sit  and  hear  the  appeal  is  recognized  and  implied.  The 
appeal  or  other  matter  is  to  be  heard  in  the  department  where 
it  belongs,  unless  two  of  the  General  Term  justices  of  that 
department  are  disqualified.  If  only  one  is  disqualified,  it  is 
not  to  be  sent  from  the  department,  but  to  be  heard  in  it  by 
the  other  two. 

From  all  these  provisions  of  the  statute  it  is  clear,  that 
this  appeal  from  the  decision  made  by  the  presiding  justice 
of  this  department,  when  sitting  in  Special  Term,  can  be 
heard  and  decided  in  the  department  by  the  two  associate 
justices  thereof^  and  cannot  in  the  first  instance,  nor  until  a 
disagreement  shaU  have  occurred  between  such  two  associate 
justices  be  heard  in  any  other  department. 

The  question  presented  upon  this  appeal,  arises  in  an 
action  of  ejectment  to  recover  premises  held  by  the  defendant 
under  a  grant  in  fee  reserving  rent,  for  non-payment  of  such 
rent 

Judgment  was  obtained  by  the  plaintiff  for  the  recovery 
of  the  premises,  on  the  17th  of  July,  1863.  On  the  10th  of 
May,  1867,  an  execution  for  the  delivery  of  possession  of  the 
premises  to  the  plaintiff  was  issued  to  the  sheriff  of  the 
county  of  Bensselaer,  and  was  executed  by  him,  by  putting 
the  plaintiff  in  possession.  Afterward,  the  plaintiff,  upon 
motion  on  due  notice  to  the  defendant,  obtained  an  order  at 
Special  Term  for  an  aHas  execution,  which  was  issued  on  the 
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26tli  day  of  July,  1869,  to  the  sheriff  of  said  county  of 
Rensselaer,  who  on  the  same  day  executed  tlie  same^  by  pnt- 
ting  plaintiff  in  possession  of  said  premises.  Almost  imme- 
diately thereafter,  and  prior  to  the  26th  day  of  July,  aforesaid, 
the  defendant  r^ained  possession  from  the  agent,  who  was 
left  in  possession  by  the  plaintiff,  and  thereupon  the  sheriff, 
by  his  deputy,  on  the  26th  day  of  July,  aforesaid,  by  virtue 
of  the  authority  of  said  execution,  attempted  again  to  put 
the  plaintiff  in  possession ;  but  said  deputy  was  violently 
resisted,  and  prevented  from  so  doing  by  the  defendant,  and 
others,  his  aiders  and  abettoi's,  and  was  in  making  such 
attempt,  mortally  wounded,  and  has  since  died  from  the 
effects  of  the  wound  then  received,  and  the  defendant  was  in 
consequence  left  in  possession.  There  is  no  pretence  that  the 
alt(zs  writ  has  been  returned. 

In  September,  1869,  the  defendant  tendered  to  the  plain- 
tiff's  attorney,  all  the  rent,  due  and  payable  under  the  ori- 
ginal indenture,  and  all  costs  and  charges  incurred  by  the 
plaintiff,  which  had  not  thei*etofore  been  paid,  in  order  to 
redeem  said  premises  from  said  judgment,  and  to  entitle  him 
to  hold  and  possess  the  same,  according  to  the  terms  of  said 
original  indenture,  which  offer  was  refused  by  the  attorney. 

After  the  return  day  of  the  cUias  execution,  and  after  sucli 
offer  and  refusal,  an  order  was  obtained  by  the  plaintiff, 
requiring  the  defendant  to  show  cause  at  a  Special  Term 
named,  why  a  pluries  execution  should  not  issue.  The 
Special  Term,  at  the  return  day  of  the  order,  granted  tlie 
plaintiff's  motion  for  Skpluries  execution,  and  from  the  order 
granting  such  motion  this  appeal  is  taken.  All  that  appears 
in  the  case,  in  regard  to  the  execution  of  the  first  writ  of 
possession  is  material  to  the  question  before  us  only  so  far  as 
it  bears  upon  the  sufBciency  of  the  redemption  claimed  by 
the  defendant.  We  cannot,  upon  tliis  appeal,  examine  into 
correctness  of  the  order  allowing  the  ali<i8  execution,  but 
must  assume,  as  the  Special  Term  was  bound  to  assume,  that 
it  was  properly  made,  and  that  the  alias  was  properly  issued. 
•  This  execution,  for  the  purposes  of  tlie  question  before  tis, 
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vras  the  first  one  in  the  case.  It  has  not  been  returned,  and 
though  executed  on  the  20th  of  July,  the  day  of  its  issue, 
by  putting  plaintiflF  in  possession,  previous  to  the  26th  of  tlie 
same  month,  the  defendant  had  entered  again  upon  the 
plaintiff's  possession  without  his  consent,  and  was  forcibly 
keeping  him  out. 

Under  the  practice  before  the  Code,  there  is  no  doubt  that, 
in  such  a  case,  a  new  habere  facias  possessionem  would  have 
been  granted.  In  Jackson  v.  Stiles  (9  J.  R.,  391),  a  writ  of 
Iwbere  facias  possessionem  was  issued  on  a  judgment  in 
ejectment,  returnable  in  February,  1811,  which  was  executed 
but  never  returned.  In  May,  1812,  the  plaintiff  obtained  a 
rule  of  the  court  granting  leave  to  issue  another  habere  facias 
possessionem  on  the  same  judgment,  the  tenants  having  in 
the  meantime  retaken  possession  of  the  premises.  On  motion 
to  vacate  the  rule  and  set  aside  the  writ,  it  was  held  that  the 
practice  was  correct.  The  court  says :  "  The  facts  stated  show 
that  the  party  has  never  had  the  full  fruit  of  his  judgment 
and  justice,  and  equity  require  that  he  should  have  it." 

In  Jackson  v.  Hawley  (11  Wend.,  182),  it  was  held,  that 
when,  in  ejectment,  a  writ  of  habere  facias  possessionem  had 
been  executed  by  putting  the  plaintiff  into  possession  of  the 
premises  claimed,  and  the  plaintiff,  after  remaining  in  posses- 
sion four  or  five  days,  was  dispossesed  by  a  person  claiming 
under  the  defendant's  title,  an  alia^  would  be  awarded, 
although  the  return  day  of  the  first  writ  had  not  arrived. 

There  would  seem  to  be  less  reason  for  granting  the  alias 
in  such  case,  than  where  the  return  day  of  the  writ  has  passed, 
for,  in  accordance  with  the  reasoning  of  the  court  in  the  case, 
it  might  well  have  been  objected,  that,  until  the  return  day 
of  the  writ  it  might  be  used  to  restore  the  plaintiff  to  the 
possession.  But  after  the  return  day  and  before  the  return 
of  the  writ  to  the  clerk's  office  no  reason  appears  against  the 
propriety  of  the  alias.  If  the  writ  has  been  returned  satisfied, 
that  would  be  a  reason  for  refusing  a  new  writ,  while  such 
return  should  stand  upon  the  record.  But  when  there  is,  in 
fact,  no  satisfaction  and  no  return  on  file,  and  the  party  has 
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never  had  the  full  fruit  of  his  judgment,  as  was  said  by  the 
court  in  Jackson  v.  Stiles  {supra)y  justice  and  equity  require 
that  he  should  have  it.  True,  Savage,  Oh.  J.,  in  Jackson  v. 
Hawleyy  cites  the  case  of  Doe  v.  Roe  (1  Taunt.,  55),  where 
the  court  held  that  an  alias  could  issue  cifter  a  writ  execiUed. 
But  he  went  on  to  say  in  respect  to  it :  "  This  last  case  is  cer- 
tainly not  obligatory  upon  us,  and  all  the  older  cases  argue 
that  where  the  entry  upon  the  plaintiff  is  before  the  return 
of  the  writ,  and  such  entry  is  by  the  tenant  or  under  his 
title,  the  plaintiff  is  entitled  to  a  new  writ." 

The  learned  chief  justice  is  fully  sustained  by  the  "  older 
cases"  cited  by  plaintiff's  counsel.  (See  Raddiffe  v.  Tide, 
1  Keb.,  776 ;  Devereaux  v.  Uhdef^hill,  2  id.,  24:5 ;  Pierson 
V.  Taverner^  1  Koll's  Rep.,  353;  Molineux  v.  JPtUAaniy 
Palmer's  Rep.,  289.) 

There  is  no  specific  provision  in  the  Code  authorizing  or 
denying  a  new  execution  in  a  case  like  thisj  but  by  section 
469,  the  practice  of  the  courts,  not  inconsistent  with  the  pro- 
visions of  the  Code,  is  continued  in  force.  The  practice  sanc- 
tioned by  the  cases  of  Jackson  v.  Stiles  and  JacJcson  v.  ffatD- 
ley  above  referred  to,  is  not  inconsistent  with  any  provision 
of  the  Code,  but  entirely  consistent  with  its  spirit  and  appli- 
cable in  practice  to  its  requirements ;  and  every  reason,  both 
on  principle  and  authority,  is  in  favor  of  its  continuance. 

The  defendant's  counsel  raises  another  question  upon  tlie 
fact  of  defendant's  offer  in  September,  1869,  to  pay  the  plain- 
tiff all  the  rent  due  under  the  original  indenture,  and  all  costs 
and  charges  incurred  by  him,  claiming  that  he  was  within 
the  statute  authorizing  a  redemption  from  the  judgment  by 
such  payment  witliin  six  months  after  writ  of  possession  exe- 
cuted.   (2  R.  S.,  506,  §  33, 1st  ed.) 

The  section  is  as  follows :  "  At  any  time  within  six  months 
after  possession  of  the  demised  premises  shall  have  been  taken 
by  the  landlord  under  any  execution  issued  upon  a  judgment 
obtained  by  him  in  any  such  action  of  ejectment,  the  lessee 
of  such  demised  premises,  his  assignees  or  personal  repre- 
sentatives may  pay  or  tender  to  the  lessor,  his  pei*sonal  repre- 
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payment,  and  all  costs  and  charges  incurred  by  the  lessor;  and 
in  such  case  all  further  proceedings  in  said  cause  shall  cease, 
and  such  premises  shall  be  restored  to  the  lessee,  who  shall 
hold  and  enjoy  the  demised  premises  without  any  new  lease 
thereof,  according  to  the  terms  of  the  original  demise." 

It  appears  in  the  case,  and  is  claimed  by  both  parties,  that 
the  first  writ  of  possession  was  executed  by  delivering  posses- 
sion of  the  premises  recovered  to  the  plaintiff  on  the  10th 
day  of  May,  1S67,  and  that  he,  by  his  tenant  at  will,  remained 
in  possession  until  April,  1868.  The  six  months  given  to  the 
defendant  by  the  statute  in  which  to  redeem  by  paying  the  rent 
in  arrear  and  the  costs,  began  on  the  10th  day  of  May,  1867, 
and  had  expired  before  the  tender  was  made.  True,  it  is  on 
the  ground  that  the  execution  of  the  writ  had  become  incom- 
plete, by  the  subsequent  action  of  the  defendant,  that  a  new 
writ  is  allowable,  but  it  does  not  lie  with  the  defendant  to 
claim  an  extension  of  the  time  allowed  him  for  redemption, 
arising  from  his  wrongful  act  in  entering  upon  the  plaintiff's 
])ossession  without  his  consent.  Indeed,  in  this  case,  the 
plaintiff  remained  in  possession  from  the  10th  day  of  May, 
1867,  to  April,  1868,  so  that  the  six  months  had  already 
expired  before  the  defendant's  re-entry.  Clearly,  he  does  not 
bring  himself  within  the  protection  of  the  statute. 

The  claim  by  the  defendant's  counsel,  that  because  the 
rent  in  this  case  is  a  rent  charge^  and  not  refit  service,  a  dif- 
ferent rule  applies,  and  the  landlord's  judgment  entitles  him 
to  hold  possession  only  long  enough  to  satisfy  the  rent  in 
arrear  and  the  costs,  cannot  be  sustained.  The  paragraph  in 
Cruise's  Digest,  upon  which  he  founds  this  claim,  has  no 
application  to  the  case  (8  Cruise,  331,  §  76),  and  besides  it 
cannot  now  be  doubted  that  the  provisions  of  the  article  of 
the  Revised  Statutes  entitled  "Of  the  recovery  of  possession 
of  demised  premises  for  non-payment  of  rent,  by  ejectment " 
(2  R.  S.,  505,  608,  1st  ed.),  apply  to  these  leases  in  fee,  or 
manor  leases,  as  they  have  been  called. 

The  thirty-fourth  section  of  that  article  provides,  that  "in 
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case  the  said  rent  and  arrears  and  fall  costs  shall  remain 
unpaid  for  six  months  after  the  execution  issued  upon  any 
judgment  in  ejectment  shall  have  been  execnted,  the  lessee 
and  his  assigns  *  *  shall  be  barred  and  foreclosed  froqi 
all  relief  or  remedy  in  law  or  equity  (except  for  any  error  in 
the  record  or  proceedings),  and  the  said  lessor  or  landlord 
shall  from  thenceforth  hold  the  said  demised  premises  free 
and  discharged  from  such  lease  or  demise.^ 

The  judgment  gave  the  plaintiff  the  absolute  possession  of 
the  premises,  without  the  limitation  claimed  by  the  defend- 
ant. For  this  reason,  also,  the  claim  is  inadmissible  to  pre- 
vent a  full  execution  of  the  judgment. 

The  order  appealed  from  must  be  affirmed,  with  ten  dollars 
costs. 


Mart  Brickner,  Administratrix,  &c.,  Appellant,  v.   TnK 
New  York  Central  Railroad  CoMPANr,  Respondent. 

(General  Term,  Tuiiid  Defartxcbnt,  July,  1870.) 

The  plaintiff's  intestate,  employed  by  the  defendant  as  a  carpenter,  was 
directed  by  the  foreman  of  his  gang  to  go,  for  the  purpose  of  his  labor, 
on  a  scaffolding  erected  in  one  of  the  defendant's  shops,  and  which  was 
apparently  safe  and  properly  constructed ;  but  was,  in  fact,  unsafe  and 
dangerous,  and  had  been  constructed  by  unskilled  and  wholly  incompe- 
tent persons,  and  of  poor  and  insufficient  material ;  and  on  the  plaintiff's 
intestate  stepping  thereon  it  gave  way,  causing  injuries  which  resTiltod  in 
his  death. — Udd^  that  in  the  absence  of  proof  by  whom  the  persons  con- 
structing the  scaffolding  had  been  selected,  or  under  whose  directions  it 
had  been  constructed,  the  presumption  was  that  such  persons  had  been 
selected  by,  and  the  scaffolding  erected  under,  the  direction  of  the  defend- 
ant; that  on  the  foregoing  fitcts  appearing  in  eyidence,  the  burden  was 
on  defendant  to  show  that  competent  persons  had  been  selected,  or  the 
scaffolding  constructed  in  a  proper  manner ;  and  that  it  was  error  to 
nonsuit  the  plaintiff,  on  the  ground  that  the  injury  to  the  deceased  was 
caused  by  the  negligence  of  a  fellow  servant,  or  that  no  knowledge  of 
any  incompetency  of  the  defendant's  servants,  or  of  any  defectiveness  of 
the  scaffold  had  been  brought  home  to  the  defendant,  or  that  the  i>crsons 
guilty  of  the  negligence  causing  the  injury,  had  not  been  employed  by 
the  defendant,  but  by  a  competent  agent  of  the  defendant 
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This  action  was  brought  to  recover  damages  for  injuries 
received  by  the  plaintiff,  while  in  the  employ  of  the  defend- 
ant and  in  obeying  the  orders  of  one  Westman,  the  defend- 
ant's employee,  and  was  tried  at  a  Circuit  Court  in  Albany 
coimty  in  May,  1869.  The  facts  are  stated  in  the  opinion. 
At  the  close  of  the  testimony  the  plaintiff  was  nonsuited, 
which  nonsuit  was  asked  by  the  defendant  upon  the  follow- 
ing grounds : 

I^irgt.  That  there  is  no  evidence  of  any  nc^igcnce,  on  the 
part  of  the  defendant,  that  caused  or  contributed  to  the  injury 
of  the  deceased. 

1st.  There  is  no  evidence  that  Westman  was  incompetent. 

2d.  If  he  was,  not  having  been  employed  by  defendant, 
but  by  a  competent  agent  of  the  defendant,  defendant  is  not 
responsible  for  the  results  of  this  incompetency. 

8d.  There  is  no  evidence  that  Westman's  incompetency  or 
intemperance  were  in  any  way  the  cause  of  the  improper 
construction  of  the  scaffold. 

4th.  There  is  no  evidence  that  Westman  was  in  any  respect 
at  fault  in  i*elation  to  the  construction  of  the  scaffold. 

5th.  There  is  no  evidence  that  the  men  who  ajctually  put 
up  the  scaffold,  were  incompetent. 

6th.  No  notice  of  the  defectiveness  of  the  scaffold  is 
brought  home  to  the  defendant,  or  to  any  of  its  officers  or 
directors. 

7th.  There  is  no  evidence  that  sufficient  materials  were  not 
furnished  by  the  defendant  for  a  safe  and  good  scaffold ;  on 
the  other  hand,  it  appears  affirmatively,  that  sufficient  mate- 
rials were  furnished. 

8th.  No  notice  or  knowledge  of  Westman's  alleged  intem- 
perance, or  Churchill's  or  Forman's  alleged  incompetency,  or 
of  any  defect  in  the  scaffold,,  is  brought  lK>me  to  any  officer 
or  director  of  the  company. 

Second,  That  the  deceased  knew,  or  had  means  of  knowl- 
edge, as  to  Westman's  alleged  intemperance,  and  as  to  the 
alleged  incompetency  of  Forman  and  Churchill,  and  as  to  the 
defectiveness  of  the  scaffold. 
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Third,  The  injury  to  the  deceased  was  caused  by  the 
negligence  of  a  fellow  servant  in  the  same  general  employ- 
ment. 

Fourth,  The  negligence  of  the  deceased  himself  con- 
tributed to  liis  injury. 

Fifth.  There  is  no  material  question  of  fact  in  the  ease 
on  which  there  is  conflicting  evidence  to  submit  to  the  jury. 

Sixth,  No  cause  of  action  has  been  proved. 

The  plaintiff's  'counsel  submitted  the  following,  as  the 
grounds  on  which  they  claimed  to  recover : 

First,  That  Westman  was  incompetent,  and  that  notice 
thereof  was  brought  home  to  Colby,  his  superior,  who  should 
have  discharged  him,  and  that  notice  to  Colby  was  notice  to 
the  defendant. 

Second,  That  this  scaffold  was  a  structure  or  machine  fur- 
nished by  this  company  to  be  used  by  these  men  in  the 
course  of  their  employment ;  and  this  man  had  riglit  to 
assume  that  the  company  would  exercise  ordinary  care  and 
skill  in  making  that  safe  and  secure. 

Third,  That  the  boys  who  built  that  scaffold  were  incom- 
petent and  improper  servants  or  agents  for  that  purpose ;  and 
the  evidence  shows  that  they  were  in  the  general  employ  of 
the  company  for  general  purposes,  and  it  must  be  presumed 
that  they  were  there  for  this  purpose  among  others. 

Plaintiff's  counsel  requested  the  court  to  submit  to  the 
jury  to  find : 

1st.  Whether  Westman  was  addicted  to  habits  of  intoxiea- 
tion  to  such  an  extent  as  to  render  him  incompetent  for  hie 
place ;  which  request  was  denied,  and  the  plaintiff  excepted. 

2d.  Whether  notice  of  the  fact  of  We^man^s  liabits  of 
intoxication  was  brought  home  to  the  company;  whidi 
request  was  denied,  and  the  plaintiff  excepted. 

3d.  Whether  this  scaffold  was  an  unsafe  structure ;  wliieh 
request  was  denied,  and  the  plaintiff  excepted. 

4th.  Whether  this  scaffold  was  built  under  the  direction 
of,  and  by  this  company ;  which  request  was  denied,  and  the 
plaintiff  excepted. 
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5th.  The  plaintiff  ^s  counsel  requested  the  court  to  submit 
the  whole  case  to  the  jury,  on  the  testimony  j  which  request 
was  denied,  and  the  plaintiff  excepted. 

The  court  thereupon  granted  the  defendant's  motion  for  a 
nonstiit,  and  the  plaintiff  duly  excepted  thereto. 

Tscuic  ZmosoTij  for  the  plaintiff. 

Matthew  SaUj  for  the  defendant. 

Present — ^Pottkb  and  Parker,  JJ. 

By  the  Court — ^Potter,  J.  A  review  of  this  case  requires 
the  statement  of  the  leading  facts  proved  on  the  trial.  The 
plaintiff's  intestate,  Frederick  Brickner,  was  a  carpenter,  in' 
the  employ  of  the  defendant,  at  West  Albany,  at  the  time 
of  the  accident  which  resulted  in  his  death,  and  which 
occurred  in  October,  1867.  Brickner  was  at  the  time,  and 
for  some  days  previous,  with  three  others,  had  been,  engaged 
in  putting  sky-lights  into  the  roof  of  the  shop  of  the  defend- 
ants ;  and,  to  effect  this  object,  had  built  scaffolding  below 
the  roof,  under  the  openings  for  the  sky-lights,  at  a  height  of 
some  twenty-five  feet  above  the  floor  or  ground  of  the  shop. 
Three  such  sk^^-lights  were  to  be  constructed ;  and  to  do  this, 
holes  had  to  be  cut  through  the  roof,  of  the  size  of  the 
sky-light.  The  carpenters  had  to  stand  upon  the  scaffold 
while  at  work,  and  while  raising  up  the  timbers  from  below 
with  which  to  construct  them,  laying  the  timbers  when  raised 
upon  the  scaffolds.  The  first  two  of  these  scaffolds  were 
constructed  by  three  cai'pcnters,  of  which  Brickner  was  one. 
These  two  scaffolds  answered  all  the  purposes  of  their  con- 
struction. The  third  scaffold,  which  was  built  for  the  like 
purpose  of  being  used  for  the  carpenters  to  stand  upon  while 
constructing  the  third  sky-light,  was  built  by  two  young  men 
of  the  ages  of  sixteen  and  eighteen,  who  were  in  the  employ 
of  the  defendant,  and  who  had  little  (if  any)  knowledge  of 
the  trade,  one  of  whom  had  worked  at  the  business  but 
about  two  months. 
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"When  the  three  carpenters  had  finished  the  second  sky- 
light, they  were  ordered  by  the  defendant's  foreman  or  boss 
carpenter,  whose  name  was  Westman,  to  go  to  work  npon 
the  third.  The  carpenters  found  the  third  scaffold  con- 
structed. They  proceeded  from  the  second  sky-light,  over 
the  roof  of  the  building,  and  stepped  down  upon  the  scaffold 
for  the  tliird  sky-light  through  the  hole  cut  in  the  roof  for 
the  sky-light,  this  being  the  only  way  to  get  upon  the  scaf- 
fold. Seen  from  above,  this  scaffold  was,  in  its  appearance, 
like  the  others  which  had  been  constructed  by  the  carpenters; 
it  was  covered  closely  with  boards  cut  out  of  the  roof.  Three 
of  the  carpenters  got  on  this  scaffold,  and  when  the  fourth, 
who  was  the  plaintiff's  intestate,  stepped  upon  the  scaffold, 
it  gave  way ;  he  fell  to  the  ground,  receiving  injuries  which 
resulted  in  his  death.  The  timber  with  which  this  scaffold 
was  constructed  was  insuflScient  in  size,  strength  or  quality 
for  a  scaffold ;  and  one  of  the  sticks  upon  which  boards  were 
placed  was  cross-grained  hemlock.  There  is  the  absence  of 
evidence  in  the  case  that  either  of  the  directors  of  the  defend- 
ant had  any  personal  supervision,  or  gave  directions  in  regard 
to  any  of  the  work  at  West  Albany. 

The  directing  power,  there,  so  far  as  the  proof  shows  it,  is, 
that  one  Colby  was  master  mechanic,  under  one  Jones,  and 
one  Westman  was  boss  of  the  gang  of  carpenters.  That 
Jones  and  Colby  were  competent  men,  but  there  was  proof 
that  Westman  indulged  in  habits  of  drinking,  and  was  occa- 
sionally intoxicated ;  that  Colby  had  threatened  to  dismiss 
him  for  that  reason  ;  and  some  proof  was  given,  that  he  was 
intoxicated  at  the  time  he  ordered  the  carpenters  upon  the 
defective  scaffold.  The  evidence  is  left  uncertain,  by  whose 
direction  it  was,  that  these  two  boys  constructed  the  defective 
scaffold.  The  carpenters  who  entered  upon  it,  did  not  know. 
They  were  sent  there  to  work  upon  it  by  Westman,  who  was 
the  immediate  boss  of  the  gang  of  carpenters,  and  directe<l 
their  work.  Upon  this  statement,  the  first  question,  in  t:u*t, 
the  only  question,  as  it  seems  to  me,  is,  was  there  any  fact  in 
the  case,  to  be  submitted  to  the  jury?    This  is  a  question  of 
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law.  The  institutions  of  railroads  in  this  country,  as  the 
great  medium  of  individual  and  commercial  transition,  has 
introduced  into  our  jurisprudence,  new  subjects  of  discussion 
in,  and  adjudications  by  the  courts,  as  to  the  degree  of  care, 
caution,  and  diligence,  demanded  respectively,  of  master  and 
servant,  employer  and  employee,  toward  the  other,  as  well 
as  the  degree  of  misconduct  or  negligence,  which  creates 
liability  upon  the  one,  or  which  estops  the  other  from  the 
making  a  claim  for  damages  for  injuries  received,  while 
engaged  in  the  employment  of  such  other.  To  a  certain 
extent,  in  given  cases,  we  may  regard  the  law  as  settled  by 
our  highest  courts ;  but  the  ever  varying  cases,  in  fact,  and 
feature,  presented  to  the  courts  at  nisi  prius^  calls  upon  that 
court,  and  the  court  of  review,  in  the  examination  of  a  case 
thus  changed  in  its  presentation  from  every  other,  to  apply  to 
it,  iirst,  what  is  the  settled  law  of  general  and  particular 
cases.  And  to  that  portion  which  appears  to  be  novel,  or  a 
variation  from  settled  adjudications,  to  apply  such  general 
principles  of  common  law  as  seem  to  be  demanded  by  it. 

In  this  case,  we  may  perhaps  assume,  as  a  settled  general 
rule,  "  that  a  master  is  not  responsible  to  those  in  his  employ, 
lor  injuries  resulting  from  the  negligence,  carelessness,  or 
misconduct,  of  a  fellow  servant  engaged  in  the  same  general 
business."  ( Wright  v.  N.  T.  Cent.  R.  R.  Co.,  25  K  Y., 
564,  and  cases  cited.)  As  also, "  the  rule  exempting  the  mas- 
ter, is  the  same,  although  the  grades  of  the  servant  or 
employes  are  different,  and  the  person  injured  is  inferior  in 
rank,  and  may  be  subject  to  the  directions  and  general  con- 
trol of  him,  by  whose  act  the  injury  is  caused."  (Id.,  565.) 
A  later  case  in  the  same  court  (  Warner  v.  The  Erie  Rail- 
way Co.y  39  N.  Y.,  471)  lays  down  the  following  rule,  which 
is  not  in  conflict  with  Wright  v.  N,  Y.  Cent.  i?.  R.  Co.y 
supra^  viz. :  "  Tlie  only  ground,  then,  which  the  law  recog- 
nizes, of  liability  on  the  part  of  the  defendant  is,  that  which 
arises  from  personal  negligence,  or  such  want  of  care,  and 
l)nidence  in  the  management  of  its  affairs,  or  the  selection  of 
its  agents,  or  appliances,  the  omission  of  which  occasioned 
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the  injury,  and  which,  if  they  had  been  exercised,  would  have 
averted  it." 

The  principle  of  this  proposition  is  nearly  identical  with 
that  contained  in  Stiow  v.  Iloicsatonio  li.  It.  Co.  (8  Allen, 
4M,  5),  as  follows :  "  ISTow,  while  it  is  true,  on  the  one  hand, 
that  a  workman  or  servant,  on  entering  into  an  employment, 
by  implication  agrees  that  he  will  undertake  the  ordinary 
risks  incident  to  the  service  in  which  he  is  to  be  engaged, 
among  wliich  is  the  negligence  of  other  servants  employed  in 
similar  services  by  the  same  master,  it  is  also  true,  on  the 
other  hand,  that  the  employer  or  master  impliedly  contracts 
that  he  will  use  due  care  in  engaging  the  services  of  tliose 
who  are  reasonably  fit  and  competent  for  the  performance  of 
their  respective  duties  in  the  common  service,  and  will  also 
take  due  precaution  to  adopt  and  use  such  machinery,  appa- 
ratus, tools,  appliances  and  means,  as  are  suitable  and  proper 
for  the  prosecution  of  the  business  in  which  his  servants  are 
engaged,  with  a  reasonable  degree  of  safety  to  life,  and  security 
against  injury.  The  case  of  Noyea  v.  Smith  (28  Vt.  R.,  63) 
is  also  a  case  adopting  the  same  principle ;  and  while  it  recog- 
nizes fully  tlio  rule  "  that  a  master  is  not  liable  to  his  servant 
for  an  injury  occasioned  by  the  negligence  of  a  fellow  servant 
in  the  course  of  their  common  employment,"  the  court  says 
"such  rule  has  no  application  where  there  has  been  actiuU 
fault  or  negligence  on  the  part  of  tlie  master^  either  in  the  act 
from  which  the  injury  arose^  or  in  tJie  selection  or  employ 
inent  of  the  agent  which  caused  the  injury. '^^  This  opinion  is 
sustained  by  citing  to  its  support  the  case  of  Hutchinson  v. 
liailway  Co.  (5  Wells.  Hurl.  &  Gordon,  352),  which  also  thus 
qualifies  the  rule :  "  That  the  master  shall  have  taken  due 
care  not  to  expose  his  servant  to  unreasonable  risks."  The 
Vermont  court  then  lay  down  this  rule:  "The  master,  in 
relation  to  fellow  servants,  is  bound  to  exercise  diligence  and 
care  that  he  brings  into  his  service  only  such  as  are  capable, 
safe  and  trustworthy ;  and  for  any  neglect  in  exercising  that 
diligence,  he  is  liable  to  his  servant  for  injuries  sustained 
from  that  neglect."     It  is  not  necessary  that  he  should  know 
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that  they  are  unsafe  and  incapable.  It  is  sufficient  that  he 
would  have  known  it  if  he  had  exercised  reasonable  care  and 
diligence,  (See  cases  cited  therein.)  Some  cases  are  found 
that  hold  the  master  is  liable  where  he  either  knows  or  ought 
to  hiow  the  dangerous  character  of  the  machinery  or  appli- 
ances furnished  to  the  servant.  ''He  is  chargeable  with  knowl- 
edge of  tJie probable  consequences  of  the  acts  he  directed  or  of 
which  he  was  cognizant."  {Ryan  v.  Fowler ^  24  N.  Y.,  413; 
Wright  v.  N.  Y.  Cen.  E.  li.  Co.,  supra,  56C ;  8  Allen,  441.) 

In  the  case  of  Oilman  v.  The  JEasteim  li.  H.  Corparation 
(10  Allen,  233,  239),  an  employe  of  the  defendant  brought 
his  action  for  an  injury  occasioned  by  the  negligence  of  a 
pwitchman  in  failing  properly  to  adjust  the  switch  upon  the 
track.  The  court  held,  that  the  plaintiff,  being  a  fellow  serv- 
ant in  the  employ  of  the  same  railroad  company,  could  not 
have  recovered  of  their  connnon  master ;  but  they  add :  "  The 
evidence  offered  by  the  plaintiff  at  the  trial  was  competent  to 
i^how  that  the  defendant,  knowingly  or  in  ignorance,  caused 
by  their  own  negligence,  employed  an  habitual  drunkard  as  a 
switchman  and  thereby  occasioned  the  accident.  Of  the  suffi- 
ciency of  this  evidence,  a  jury  must  judge.  If  the  plaintiff 
can  satisfy  them  that  such  misconduct  or  negligence  in  the 
defendant  caused  the  injury,  and  that  he  himself  used  due 
care,  he  may  maintain  his  action."  In  the  same  case  they 
say :  "It  is  well  settled,  both  in  England  and  America,  that 
a  master  is  bound  to  use  ordinary  care  in  providing  his  strue- 
tures  and  engines,  and  in  selecting  his  servants,  and  is  liable 
to  any  of  his  fellow  servants  for  his  negligence  in  this  regard." 
(See  authorities  cited  in  this  case  on  page  238,  and  Tarrant  v. 
Webb,  18  C.  B.  R,  797.) 

If  the  case  we  are  reviewing  depended  upon  the  question, 
whether  a  fellow  servant  could  maintain  an  action  against  the 
common  master,  for  the  negligence,  carelessness  or  misconduct 
of  a  fellow  servant  engaged  in  the  same  general  business,  it 
would  be  clear  that  the  learned  judge  correctly  ordered  a  non- 
suit at  the  trial.  This  case,  however,  has  evidence  in  it  tend- 
ing to  sustain  a  different  basis  of  right  to  recover,  to  wit : 

Lansing — Vol.  II.        65 
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The  n^ligence  of  the  defendant^  in  erecting  an  unsafe  and 
dangerous  structure,  upon  which  the  plaintiff  was  placed,  or 
directed  to  go,  to  perform  his  labor ;  and  the  negligence  of 
the  defendant,  in  selecting  proper  and  competent  servants,  or 
knowingly  keeping  intemperate  and  incompetent  servants  in 
their  employ,  by  reason  of  which  the  plaintiff's  intestate  was 
injured.  Upon  this  feature  of  the  case  we  think  the  learned 
judge  was  in  error,  in  not  submitting  the  case  to  the  jury, 
with  proper  instructions  as  to  the  law  of  the  case,  or  with 
proper  issues  of  &ct  to  be  found  by  them,  upon  which  the 
law  could  be  declared. 

There  was  evidence  in  this  case,  of  the  incompetency  of 
the  persons  who  constructed  the  scaffold  in  question ;  the  fall 
of  which,  caused  the  death  of  the  plaintiff's  intestate.  They 
were  mere  boys,  sixteen  and  eighteen  years  of  age,  unlearned 
in  the  trade  of  carpenters,  and  as  a  natural  consequence, 
inexpert,  and  unacquainted  with  the  strength  and  support 
necessary  for  such  a  structure.  In  the  absence  of  proof,  as 
to  who  directed  them  to  construct  this  scaffold,  the  presump- 
tion must  be,  that  it  was  the  defendant,  or  the  directing 
power  of  the  defendant ;  some  one  who  had  the  authority  to 
direct.  If  the  presumption  should  be,  that  it  was  Westman, 
the  boss  carpenter,  then  the  direction  was  given  by  one  as  to 
whose  competency,  by  reason  of  his  habits  of  intemperance, 
was  a  question  of  fact,  properly  for  a  jury.  It  is  entirely 
clear,  that  the  scaffold,  as  a  structure,  implement,  &cility,  or 
appliance  by  whatever  name  it  may  be  called,  was  an  unsafe 
and  dangerous  one ;  it  was  constructed  by  incomp^ent  pei> 
sons,  and  of  poor  and  insufficient  materials.  When  this  was 
proved,  I  think,  the  burden  was  upon  the  defendant  of  show- 
ing, at  least,  that  it  was  constructed  by  a  competent  director 
of  work,  or  competent  fellow  servant.  If  the  defendant,  as 
master,  directed  these  incompetent  boys  to  construct  this 
scaffold,  then  they  are  responsible  for  the  consequences. 

Perhaps  we  hare  gone  as  far  as  necessary,  to  show  that  it 
was  error  in  the  judge,  to  take  this  case  from  the  jury.  I  do 
not  understand  it  to  be  urged  ps  a  ground  for  sustaining  die 
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nonsuit,  that  the  plaintiff's  intestate  had  been  guilty  of  con- 
tributing negligence  on  his  part ;  or,  that  the  learned  judge 
put  his  decision  on  that  ground.  Upon  the  argument  of  this 
case,  the  main  point  relied  upon  to  sustain  the  ruling  of  the 
learned  judge,  was  that  no  negligence  was  brought  home  to 
the  defendant.  That  the  business  of  employing  and  dis- 
charging men  was  left  to  Colby  and  Jones ;  and  they  being 
competent,  whatever  resulted  from  their  negligence,  is  to  be 
accounted  the  negligence  of  a  fellow  servant 

Though  the  case  does  not  inform  us  who  employed,  either 
Jones,  Colby,  or  Westman,  as  agents  or  operatives,  it  does 
appear  that,  among  themselves,  they  took  some  rank,  in  the 
order  of  Jones,  Colby  and  Westman.  Tliey  were  all  called 
bosses  by  the  workmen,  which  is  doubtless  a  title  of  superior- 
ity, perhaps  each  in  a  different  department.  Jones  was 
highest,  but  Colby  employed  and  discharged  men ;  and  West- 
man  was  in  charge  of,  and  directed  the  gang  of  carpenters  as 
to  their  work.  As  none  but  the  principal  has  the  right,  to 
employ  agents  and  servants,  without  a  delegation  of  the 
power  to  do  so,  the  presumption  must  be,  in  this  case,  in  the 
absence  of  other  evidence,  that  these  three  bosses  were 
employed  by  the  defendants,  and  each  had  delegated  to  liim, 
power  to  direct. 

It  is  claimed,  that  in  cases  of  corporations  who  can  only 
act  by  agents,  that  the  directors  may  be  regarded  as  tlie  mas- 
ter, or  principals,  and  that  all  others,  all  persons  in  their 
employ,  whatever  may  be  their  rank,  or  the  character  of 
their  employment,  or  duties,  whether  general  superintendent, 
or  the  lowest  grade  of  menial  laborers ;  all  stand  upon  an 
equality  of  co-laborers,  or  co-employes,  as  regards  the  ques- 
tion of  negligence  toward  each  other.  This  may  be  the  rule 
where  the  executive  power,  the  directing  and  superintending 
duties  of  the  corporation,  are  performed  by  the  directors  in 
person,  as  was  the  case  of  Warner  v.  Erie  Railway  Co.^ 
mpra.  I  have  not  yet  learned  from  any  respectable  adjudi- 
cations, that  a  railroad,  or  other  corporation,  by  appointing 
a  superintending  agent  to  transact  all  executive  dtUieSy  and 
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surrendering  to  him,  all  right  to  perform  such  duties,  retain- 
ing and  exercising  no  power  to  discharge  such  duties  them- 
selves, can  escape  all  legal  liability  as  master;  that  the 
superintending  and  controlling  agent  in  such  case  can  be  held 
to  be,  only  a  mere  fellow  servant,  and  co-laborer ;  the  equal 
with  all  other  employes  of  the  corporation  ;  or,  in  other 
words,  that  by  this  device,  corporations  can  avoid  having  a 
master,  to  whom  negligence  or  knowledge  of  defective,  or 
insufficient  machinery,  implements,  or  appliances,  can  be 
brought  home,  so  as  to  create  liabilities.  Such  a  doctrine  is 
simply  monstrous.  Corporations  would  thus  be  absolved 
from  all  possible  liability,  and  the  sound  old  maxim,  "  Qui 
facit  per  allum  facit  per  «<?,"  would  be  abrogated.  (See 
Patterson  v.  Wallace^  28  Eng.  Law  and  Equity,  55.) 

A  corporation  cannot  act  personally.  It  requires  some 
person  to  superintend  structiu'es,  to  purchase  and  control  the 
running  of  cars,  to  employ  and  discharge  men,  and  provide 
all  needful  appliances.  This  can  only  be  done  by  agents. 
When  the  directors  themselves  personally  act  as  such  agents, 
they  are  the  representatives  of  the  corporation.  They  are 
tJicn  the  executive  head  or  master.  Their  acts  are  the  acts  of 
tlie  corporation.  The  duties  above  described  are  the  duties 
of  the  corporation.  Wlien  these  directors  appoint  some  j>er- 
6on  other  than  themselves  to  superintend  and  perform  all 
these  executive  duties  for  them,  then  such  appointees  equally 
with  themselves  represent  the  corporation  as  master  in  all 
those  respects.  And  though  in  the  performance  of  these 
executive  duties  he  may  be  and  is  a  sei-vant  of  the  corpora- 
tion, he  is  not  in  those  respects  a  co-servant,  a  co-laborer,  a 
co-employe,  m  the  common  acceptation  of  those  terms,  any 
more  than  is  a  director,  who  exercises  the  same  authority. 
Though  such  superintendents  may  also  labor,  like  other 
co-laborers  and  he  maybe  in  that  respect  a  co-laborer,  and  his 
negligence  as  such  co-laborer,  wlien  acting  only  as  a  laborer, 
may  be  likened  to  that  of  any  other,  yet,  when  by  appointment 
of  the  master,  he  exercises  the  executive  duties  of  mastery  as  in 
the  employment  of  servants,  in  the  selection  for  adoption  of 
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the  machinery,  apparatus,  tools,  structures,  appliances  and 
means  suitable  and  proper  for  the  use  jof  other  and  subordi- 
nate servants,  then  liis  acts  are  executive  acts,  are  the  acts  of 
a  master;  and  then  the  corporation  are  responsible  that  he 
shall  act  with  a  reasonable  degree  of  care  for  the  safety,  security 
and  life  of  the  other  persons  in  their  employ.  These  executive 
duties  may  also  be  distributed  to  different  heads  of  different 
departments,  so  that  each  superintendent  within  his  sphere 
may  represent  the  corporation  as  master.  In  controlling  and 
directing  structui'es,  in  employing  and  dismissing  operatives, 
in  selecting  machinery  and  tools,  thus  he  speaks  the  language 
of  a  master.  Then  he  issues  t/ieir  oi-ders  to  their  operatives. 
Then  he  is  the  mouthpiece  and  interpreter  of  tlieir  will. 
Their  voice,  which  is  silent,  is  spoken  by  him.  He  then  only 
speaks  their  executive  will,  not  the  irresponsible  will  of  a 
fellow  workman  or  co-laborer.  The  corporation  can  speak 
and  act  in  no  other  way.  His  executive  acts  are  their  acts. 
His  negligence  is  their  negligence.  His  control,  their  con- 
trol. He  has  in  this  executive  duty  no  equal.  He  is  not, 
while  in  the  performance  of  these  executive  duties,  only  the 
equal  of  the  common  co-laborer  or  co-servant.  I  do  not  dis- 
cover in  tliis  view  anything  in  conflict  with  the  cases  of 
Wright  v.  iT.  Y.  Cen.  B.  li.  Co.  or  War7ie7'  v.  T/ie  Erie 
liailway  Co,  Those  cases  have  not  held,  that  when  a  corpo- 
ration exercises  its  executive  power  by  an  agent  or  superin- 
tendent, that  they  are  not  liable  for  his  negligence  as  such, 
because  he  is  only  a  servant  of  the  corporation.  That  step  in 
advance  is  yet  to  be  taken  by  the  courts  in  this  country. 
Before  it  is  taken,  I  think  the  court  will  take  into  considera- 
tion the  consequences  of  such  a  rule.  I  doubt  if  they  will  be 
found  inclined  to  open  a  door  which  should  allow  corporations 
or  individuals  to  escape  all  responsibility  for  accidents  occa- 
sioned by  negligence  of  their  executive  agents,  and  thus  sug- 
gest the  expediency  of  managing  all  institutions  in  that  way. 
We  are  refeiTed  by  the  brief  of  the  defendant's  counsel,  to 
two  cases  recently  decided  in  the  English  courts.  {GaUagher 
V.  Piper,  16  0.  B.,  N.  S.,  669,  and  Wilson  v.  Murry,  decided 
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in  the  House  of  Lords  in  1868),  which,  it  is  said,  held  the  mle 
that  knowledge  of  negligence  must  bei  brought  home  to  the 
defendants ;  and  that  it  is  not  sufficient  that  knowledge  of  sndi 
negligence  be  brought  to  the  defendants'  general  manager, 
if  the  foreman  of  the  scaffold  in  the  case  of  an  insufficient 
scaffold.  I  have  not  had  access  to  the  books  containing  those 
holdings,  and  the  statement  from  the  brief  does  not  show  us, 
whether  the  master  or  defendants  in  those  cases,  themselves, 
had  personal  chaige  of  their  own  business,  or  whether  the 
whole  charge  of  the  management  was  committed  bj  the 
master  to  a  superintcndnet  and  general  manager.  That  is  a 
distinction  I  have  regarded  as  important,  if  not  controlling, 
and  have  not  felt  bound  in  this  court,  to  adopt  the  rule  as  it 
is  claimed.  I  do  not  think  it  could  be  endured  in  this  coun- 
try. But  the  negligence  referred  to  in  the  English  case  of 
WUeon  V.  Mui*Ty^  was  the  negligence  of  a  competent  and 
skillful  workman,  not  the  negligence  which  consists  in  employ- 
ing an  incompetent  and  unskillful  one  through  whose  incom- 
petence the  injury  happened.    A  very  clear  difference. 

This  case  shows  an  absence  of  all  evidence,  as  to  the  actual 
power  of  those  persons  who  exercised  executive  duties.  The 
appai*ent  authority,  in  such  case,  must  be  presumed  to  be  the 
real  authority.  There  were  facts  in  the  case  that  should  have 
been  presented  to  the  jury.    It  was  error  to  nonsuit. 


ERRATA. 


HcGarry  v.  The  People,  p.  227,  in  paragraph  4  of  the  Syllabus,  for 
**  dweUing,"  m  Une  2,  read  "  buUding." 

Howe  Y.  Lloyd,  p.  335,  in  paragraph  8  of  the  Syllabus,  the  last  line  should 
read,  ^  and  the  Judgment  was  otherwise  allowed  to  stand,  without  costs." 

Note  to  the  Board  of  Commissioners  of  Excise  y.  Willey  (page  427). 

The  attention  of  the  reporter  has  been  called  to  an  opinion  of  Attorney- 
Ctencral  Champlain  (published  in  the  Albany  Law  Journal  of  November  19th, 
1870),  in  which  it  is  maintained  that,  where  new  boards  are  appointed, 
county  boards  are  abolished,  and  have  no  power  to  prosecute  for  penalties ; 
and  also  to  the  fact  that,  since  its  publication,  proceedings  by  quo  toarraTUo 
have  been  taken  by  that  (^cer,  and  are  now  pending,  vdth  a  view  to  test 
the  power  of  county  commissioners  of  excise,  claiming  to  hold  ofSce,  as 
such,  under  the  law  of  1857,  to  sue  for  excise  penalties. — ^Rep. 

Van  Rensselaer  v.  Witbeck,  p.  498,  in  paragraph  8  of  the  Syllabus,  insert 
after  the  word  entered,  ^  where  two  of  such  Justices'  therein  are  capable  of 
sitting  on  the  appeal,  or  acting  in  the  matter.'' 
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ACCIDENT  mSURAJ^CE. 

An  insnrance  against  "  any  accident 
while  traveling  by  public  or  pri- 
vate conveyances  provided  for 
transportation  of  passengers,"  held 
not  to  cover  accident  to  the  in- 
sured while  he  is  going  on  foot 
over  the  customary  route  between 
a  steamboat  landmg  where  con- 
veyances are  to  be  had  for  hire, 
and  a  railway  station,  in  the  pro- 
secution of,  and  for  the  purpose  of 
continuing  by  rail,  the  journey 
with  reference  to  which  the  in- 
surance was  taken.  Northup  v. 
Bailway  Passenger  Im.  Co.       160 


ACCOUNTING. 


See  Executors  A2a> 

TORS,  1  TO  7. 
SURROOATB,  1. 


Administra- 


ACCOUNT  STATED. 

One  of  two  copartners  advanced 
moneys  for  the  firm  business  in  ex- 
cess of  the  amount  which  he  had 
ai^ed  to  furnish  therefor,  and 
charged  interest  thereon  upon  the 
firm  boolcs,  which,  after  dissolu- 
tion, the  firm  clerk,  acting  for  such 
partner  and  in  connection  with  the 
other  partner  examined,  and  no 
objection  was  made  by  the  latter 
to  the  charge;  statements  of  the 
accounts  were  also  presented  to  the 
latter  partner,  including  the  chai^ 
for  interest,  and  he  then  made  no 
objection;  in  an  action  by  the 
partner  who  had  made  the  advan- 


Lansixg — ^VoL.  II. 


ces,  for  an  accounting,  the  referee 
allowed  the  item  of  interest  as 
upon  an  account  stated. — Held^  on 
appeal,  that  his  decision  should  be 
sustained.    Lloyd  \,  Carrier,    364 


ACTION. 

An  action  upon  a  jud^cnt  against 
the  dcfenaants  therem,  entered  in 
form  against  them  jointly,  is  pre- 
sumptively an  action  agamst  joint 
debtors.    8taMv,StaM.  60 

See  Bills  of  Exchange  &c.,  8, 9. 
Corporation,  1  to  7. 
Common  Carrier,  14. 
Defences,  1, 2. 
Election  of  Actions. 
Joint  and  Several  DEBTORa 
Offer  to  Comfromibb,  1. 
Ownership    in    Common    of 

Chattels,  2. 
Pauper,  3. 
Pleadings,  6. 
Policy  of  Insurance,  1. 
Practice,  1, 2,  3, 7, 8. 
Statute  of  Frauds,  1. 
Vendor  and  Purchaser  of 

Land,  1,  2,  3. 
Vendor  and  Purchaser  of 

Chattel,  1  to  4. 


ACT  OP  BANKRUPTCY. 

1.  W.  gave  to  S.  "W*.,  his  father,  a 
mortgage  on  land  of  $2,000,  as 
security  to  that  extent,  against  a 
like  mortgage  of  $5,000,  given  by 
the  latter  for  a  loan  to  W.,  and 
having  paid  the  greater  part  of  the 
latter  mortgage,  and  being  insol- 
vent, procured  an  assigiuncnt  of 
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the  $2,000  mort^e  from  S.  W.  to 
C.|  who:  knew  of  his  insolyency, 
for  the  purpose  of  prefemng  $ 
debt  Within  four  months  after  the 
assignment,  W,*s  creditors  filed  a 
petition  against  him  in  bankruptcy ; 
C.  foreclosed,  purchased  at  the  sale, 
and  conveyea  to  a  bcma  fide  pur- 
chaser for  full  consideration.  In 
an  action  by  W.'s  assignee  in  bank- 
ruptcy, duly  appointed  (who  had 
not  been  made  a  party  to  the  fore- 
closure), against  C.,  to  recoyer  the 
purchase  money  receiyed  by  him 
from  his  grantee. — Held,  that  the 
assignment  of  the  $2,000  mortgage, 
as  to  such  part  of  the  amount  se- 
cured thereby,  as  remained  unpaid 
of  the  $5,000  mortgage  was  yalid, 
but  that  beyond  such  amount,  the 
said  assignment  was  yoid  under 
the  proyisions  of  section  thirty-fiyc 
of  the  bankrupt  law ;  and  that  the 
plaintiff  might  ratify  the  conyey- 
ance  of  C,  and  recoyer  the  pur^ 
chase  money  which  he  receiyed 
thereon,  less  such  part  of  the 
$2,000  mortgage,  as  was  necessaiy 
to  satisfy  the  balance  unpaid  on  the 
principal  mortgage.  Wifielow  y. 
Clark,  377 

3.  The  eyidence  showinff  that  no 
more  than  $500  was  due  on  the 
mortgage  of  $5,000,  and  the  ap- 
peal Demg  from  a  judgment  on  a 
referee^s  report  dismissing  the  com- 
plaint, the  plaintiff  was  allowed  to 
aaye  judgment  for  the  balance  of 
the  purchase  money  paid  to  the 
defendant,  without  costs,  upon 
BtipulaUng  to  allow  a  deduction  of 
$500  therefrom,  otherwise  the  judg- 
ment to  be  affirmed  with  costs.  To. 


ADVERSE  PARTY. 


See  Afpeaij,  1. 


AGENT. 
See  PamciFAL  Ain>  Agent. 


AGREEMENT. 


See  OoirrBACT. 


APPEAL. 

Eyer^  party  to  an  action,  whether 
as  plaintiff  or  defendant,  who  has 
an  interest  in  sustaining  a  judg- 
ment or  determination  appeal^ 
from,  is  an  **  adyerse  party  ''^  within 
section  827  of  the  Code,  and,  as 
such,  is  entitled  to  notice  of  appeal 
Hkcock  y.  PMjm.  106 

The  seyeral  members  of  a  firm 
secured  certain  partnership  debts 
and  liabilities  by  two  consecutiye 
mortoages  on  real  estate,  which 
stood  in  their  names,  as  tenants  in 
common,  and  which  had  been  pnr- 
chosed  and  was  used  by  them  for 
partnership  purposes.  Interme- 
diate the  making  of  these  two 
mortgages  one  of  the  partners 
executed  a  mortgage  on  his  inter- 
est in  the  same  premises,  to  secuits 
an  indiyldual  mdebtedness  con- 
tracted partly  for  the  purpose  of 
raising  money  to  malce  up  his 
share  of  the  partnership  capital, 
and  partly  for  other  purposes. 
The  firm,  as  such,  became  insolv- 
ent; the  partner  executing  the  m- 
di^'idual  mortgage  had  not  con- 
tributed his  full  share  to  the  firm 
capital,  and  was  personally  insolv- 
ent ;  the  other  members  had  con- 
tributed their  full  share,  and  were 
personally  solvent  The  holder  of 
the  two  first  mentioned  mort- 
gages commenced  a  foreclosure, 
claiming  for  the  second  of  them  a 
priority  over  the  individual  mort- 
age, although  the  latter  was  prior 
m  time.  The  solvent  partners  an- 
swered, and  also  claimed  that  the 
two  mortgages,  executed  by  all  the 
partners,  were  entitled  to  be  first 
satisfied,  and  that  the  individual 
mortgage  was  a  lien  on  only  one- 
f ourm  (the  insolvent  partner's  in- 
terest) hi  the  surplus.  The  insolv- 
ent did  not  appear,  but  the  holder 
of  the  mortga^  made  by  hun, 
claimed  that  his  mortgage  was  a 
valid  lien  as  of  the  time  of  its  exe- 
cution, and  judgment  havinff  gone 
against  him,  aner  a  trial,  he  ap- 
pealed, but  did  not  give  notice  of 
appeal  to  the  j^rtners  who  had 
answered,  and  in  substantial  ao 
cordance  with  whose  answer  judg- 
ment had  been  entered. — EM^  that 
the  partners  answering  had  an  in- 
terest adverse  to  the  appellant  in 
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sustaining  tho  judgment,  and  were 
necesBaiy  parties  to  the  appeal: 
that  in  case  the  Judgment  shoola 
be  reyersed,  the  parties  not  before 
the  court  would  not  be  bound  by 
the  rerersal,  and  plaintiff's  right 
might  be  prejudiced  thereby,  and 
he  had,  therefore,  a  right  to  take 
the  objection ;  and  that  it  was  too 
late  to  make  the  other  defendants 
parties,  and  the  appeal  should  be 
dismissed.  Id 

8.  A  notice  of  appeal  from  a  Judg- 
ment of  a  Justice's  court,  whidi 
necessarily  shows  the  respondent 
how  the  Judgment  should  be  more 
favorable  to  the  appellant,  and  en- 
ables the  former  to  make  the  offer 
permitted  hy  section  871  of  the 
Code,  is  sufficient,  upon  the  ques- 
tion of  costs,  although  it  does  not 
state,  in  hoc  wrbOy  that  the  Judg- 
ment should  hare  been  **  more  fa- 
vorable.''   FulU  V.  Wynn.        153 

4.  By  taking  his  appeal  from  the 
judgment  of  a  Jusuce  of  the  peace 
m  form  as  for  a  new  trial,  the  ap- 
pellant does  not  waive  the  right  to 
insist  tliat  an  attachment,  through 
which  the  Justice  took  cognizance 
of  the  case,  was  void.  Pcrl^osTER, 
J.    SUvens  v.  Benton.  156 

5.  Or  to  raise  in  tho  appellate  court 
as  fully  as  he  might  il  he  had  ap- 
pealed on  questions  of  law  only, 
all  questions  properly  raised  in  the 
court  below,  excepting  those  to 
proceedings  which  took  place  on 
the  trial  of  the  action.  Id, 

0.  On  a  trial  upon  appeal  in  the 
Coun^  Court,  the  Juiy  gave  a  ver- 
dict for  the  plahitiff  for  #28487,  up- 
on which  he  entered  Judgment  wiUi 
costs  in  the  aggregate  ror  $519.72. 
The  complaint  mIow  demanded 
$200,  and  it  did  not  f4>pear  wheth- 
er it  had  been  amenackl,  and  no 
question  was  raised  upon  rendition 
of  the  verdict  or  otherwise  in  res- 
pect to  the  amount  hereof.  On 
appeal  to  this  court  the  Judgment 
was  sustained.    Channon  v.  Litsk, 

211 

7.  The  decision  of  a  referee  win  not 
be  reversed  on  appeal,  upon  tho 
ground  that  it  is  given  against  a 
preponderance  of  testimony  as  res- 
pects the  number  of  witnesses. 


where  the  evidence  is  conflic^ff, 
and  no  fact  cleariy  asoertaineo, 
controls  tho  case,  baudny  v.  SiUi- 
man.  8G1 

See  hicrt  of  Bakkkxtftct,  Sl 

Executors   Ain>  ADMnosTBA 

T0BS,7. 

General  Term. 
Surrogate,  2. 
PRAcncB,  6, 11, 12,  14, 18. 


ARSON. 

1.  On  the  trial  of  an  indictment  un« 
der  g  4, 2  R  S.,  067,  for  settmg  firo 
in  the  night  to  a  certain  building, 
the  property  of  an  incorporated 
company,  *'  erected  for  the  manu- 
facturing of  woolen  goods,"  it  is 
proper  to  prove  by  the  present 
of  the  company  tluit  the  building 
fired  was  intended  as  a  manufac- 
tory for  such  goods,  though  it  was 
not  at  the  time  completedandused 
as  such.    MeQarry  v.  The  PitopU. 

227 

2.  And  if  the  building  was  erected 
icx  such  a  manufactory,  thougli 
not  yet  in  fact  appropriated  to  that 
purpose,  thero  may  be  &  convic- 
tion. Id. 

Z,  Whether  the  erection  ban  pro- 
gressed sufficiently  to  constitute  a 
building  within  the  statute,  is,  it 
seems,  a  proper  question  for  the 
Jury.  Id, 

4  It  seems  that  the  statute  distin- 
guishes buildings  of  the  latter  class 
from  those  elsewhere  mentioned  in 
the  section.  Id. 

5.  A  structure  raised,  roofed,  inclosed 
on  two  sides,  with  its  floors  partly 
Ifdd  and  window  frames  in  with- 
out sashea— IfeZcf,  to  be  a  building 
^ erected"  within  tho  hitent  of  the 
statute.  Id. 


ASSESSMENT. 

1.  A  horse  railway,  constructed  along 
and  upon  the  grade  of  a  highway, 
by  laying  rails  of  the  ordinary  m- 
mensiOns  upon  pine  stringers,  faa^ 
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tened  together  with  similar  ties, 
together  with  the  right  (acquired 
partly  by  grant  from  adjoining 
owners,  and  partly  by  proceedings 
under  the  general  railroad  law), 
qualified  by  the  public  easement, 
to  maintain  and  operate  the  road 
thereon,  owned  by  a  company 
chartered  for  fifty  years,  is  assess- 
able as  real  estate.  PeopU  v.  Camr 
iy.  294 


ASSESSMENT  FOR  HIGHWAY 
LABOR. 

See  Highway,  1  to  9. 


ASSIGNEE  OP  MORTGAGE. 
See  GuARDL/LN  AND  "Ward,  3. 


ASSIGNMENT. 

See  Banker  and  Bank  Depositors, 
1. 
Power  a:sd  Authoritt,  4,  5. 


ASSIGNifENT  OF  MORTGAGE. 

1.  The  assi^mcnt,  of  a  mortgage 
given  witnout  bond,  or  other  ex- 
trinsic written  evidence  of  the 
debt  secured,  and  containing  no 
express  covenant  to  pay,  transfers 
to  the  assi^ec  all  the  mortgagee's 
claim  under  the  mortgage,  viz.: 
His  remedy  a^inst  the  land. 
Severance  y,  Griffith.  38 

3.  A  complaint  for  foreclosure,  sot 
forth  such  a  mortgage,  expressed 
as  security  for  pajnnent  of  a  sum 
of  money  in  installments,  and  aver- 
red that  it  had  been  given  to  secui-e 
a  part  of  the  price  of  the  mort- 
gaged premises,  and  assigned  to 
plaintiff.  —  //dW,  on  demurrer,  to 
show  plaintiff  to  be  owner  of  the 
mortgage  debt  Id. 

8.  An  assignment  of  a  bond  and 
mortgage,  and  "the  moneys  due 
and  to  grow  due  thereon,"  carries 
by  its  terms  a  note  for  which  they 
are  held  as  collateral.  Belden  v. 
Meeker,  471 


4.  The  debtor  upon  a  security  for  a 
sum  exceeding  $1,000,  may  not 
impeach  a  transfer  thereof  on  the 
ground  that  it  was  made  for  a 
moneyed  corporation  (1  R.  S.,  591, 
g  8),  by  its  president,  without  au- 
thority by  previous  resolution  of 
the  board  or  directors.  Id. 

5.  Nor  can  he  avail  himself  of  an 
objection  that  sucli  transfer  was 
made  by  the  president  to  pay  an 
individual  debt,  and  without  con- 
sideration passing  to  the  corpora- 
tion. I<L 

0.  And,  it  seems,  without  proof  to 
the  contrary,  due  authority  to  the 
president  will  be  presum<^  in  &- 
vor  of  the  transfer.  Id. 


See  Act  op  Bankruptcy,  1. 
Recordino  Acts. 


ATTACHMENT. 

See  Appeal,  4. 

NON-niPRISONMKNT  AcT  1,  2,  3. 
SxniROGATE,  1. 


ATTORNEY-GENERAL. 

1.  The  attorney -general  has  the 
power  belonging  to  that  oflScer  at 
common  law,  and  such  additional 
powers  as  the  legislature  has  con- 
ferred upon  him.  Per  Mullin.  J. 
The  People  v.  Miner.  390 

2.  But  the  only  cases  in  which  at 
common  law  lie  was  authorized  to 
interfere  to  restrain  corporate  ac- 
tion, or  was  a  necessary  party  to 
an  action  for  that  purpose,  were 
those  in  which  the  act  complained 
of,  would  produce  a  public  nui- 
sance or  tend  to  the  breach  of  a 
trust  for  charitable  uses.  Id 

3.  The  case  of  Datis  v.  Tlie  Mayor^ 
<Sbc.,  of  Ifeio  York  (2  Duer,  663), 
commented  on  and  explained,  and 
certiiin  dicta  in  that  and  in  other 
cases  disapproved,  and  the  cases 
therein  cited,  examined.  Id. 

iSfee  Practice,  8. 
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BAILMENT. 
Eee  Banker   and  Bank   Defobi- 

TORS,  2. 


BANKER  AND  BANK  DEPOSI- 
TORS. 

1.  A  banker  in  business  on  his  own 
account,  but  insolvent,  and  intend- 
ing an  immediate  general  assign- 
ment, unless  assisted  during  the 
day,  receives  a  sum  of  money  for 
deposit  from  one  of  his  depositors 
who  is  ignorant  of  the  msolvency, 
and  he  makes  an  entry  thereof 
in  the  depositor's  bank  book,  but 
keeps  the  money  in  a  separate 
parcel  labeled  with  the  depositor's 
name,  intending  to  redeliver  it  if 
he  shall  assign ;  he  makes  no  entry 
in  his  own  books  except  a  mem- 
orandum in  his  cash  book,  beneath 
which  he  writes  the  depositor's 
name ;  and  afterward,  on  the  same 
day,  he  assigns  his  property  gene- 
rally for  the  benefit  of  his  credi- 
tors, and  delivers  the  parcel  to  the 
assignee  with  a  request  that  he 
will,  if  he  may  legally,  give  it  to 
the  depositor. — IMdy  that  the  as- 
signee took  no  title  to  the  deposit 
Ghaffee  v.  Fart.  81 

2.  The  delivery  of  the  parcel  to  the 
assignee,  addressed  to  the  deposi- 
tor for  delivery  to  him,  was  in 
efifect  a  delivery  to  the  latter,  and 
after  a  demand  of  the  amount  the 
assignee  was  merely  his  bailee.  Id. 


BANKRUPTCY. 

See  Act  of  Bankruptcy. 
Insolvent  Debtors. 


BEQUEST. 
See  Devise  and  Beuuest. 


BILL  OP  LADING. 

On  receipt  of  goods  at  New  York 
destined  to  Chicago,  but  consigned 
to  an   intermediate  consignee  at 


Buffalo,  the  carrier  signed  two  bills 
of  lading ;  one  of  them  he  retain- 
ed, and  it  required  delivery  at 
Buffalo,  named  the  charge  for 
freight  to  that  place,  and  directed 
the  consignee  to  pay  the  shipper 
or  his  order,  specified  advances 
made  by  him  to  the  carrier ;  the 
other  was  identical  with  it,  except 
in  containing  an  additional  memo- 
randum of  the  charge  for  freight 
from  New  York  to  Chicago,  and 
further  consigning  the  goods  to  a 
Chicago  consignee,  and  was  ^nt 
by  the  shipper  to  the  Buffalo  con- 
signee. The  carrier  delivered  the 
goods  to  the  consignee  at  Buffalo. 
— HeMy  that  the  latter  became  lia- 
ble for  the  freight  money  earned 
on  acceptance  of  the  goods,  and 
that  the  carrier  could  recover  the 
same  of  him.  Dart  v.  Etmgn.    383 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  In  an  action  upon  a  promissory 
note,  brought  by  one  who  has  taken 
it  for  value,  but  after  maturity-, 
the  maker  may  defend,  upon  the 
ground  that  the  note  was  given, 
solely  OS  protection  against  a  mort- 
gage executed  and  delivered  to 
him  by  the  payee  to  prevent  a  col- 
lection out  of  the  mortganped  pro- 
perty of  penalties  incurred  by  the 
violation  of  law.  Merrick  r! But- 
ler. 103 

2.  It  is  also  a  sufficient  defence  to 
the  suit  if  while  the  note  was  ia 
the  hands  of  the  payee,  the  maker, 
without  consideration,  acknow- 
ledged satisfaction  of  the  mort- 
gage. Id. 

3.  Tlie  payee  and  holder  of  an  over 
due  promissory  note,  given  for 
money  loaned  by  him  to  the  maker, 
purchased  personal  property  from 
the  latter  and  surrendered  the  note 
as  the  consideration  for  the  sale. 
— Heldf  that  he  was  a  bona  fide  pur- 
chaser, as  against  a  prior  mort- 
gagee of  the  vendee,  of  whose  mort- 
gage he  had  no  actual  or  con- 
structive notice.  Powers  v.  Free- 
man. 127 

4.  The  decision  in  Day  v.  Saunders  (3 
Keyes,  347),  commented  upon  and 
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explained,  and  held  to  be  docisiye 
in  tills  case  Id, 

^  The  defendant's  testator,  while 
living,  delivered  to  the  plaintiff, 
his  sister,  a  scaled  envelope,  in- 
dorsed with  directions  not  to  open 
it  until  after  his  death,  and  to  re^ 
turn  it  to  him  on  request ;  this  was 
upon  his  recoyexy  nom  a  dan^^er- 
ous  illness^iappenmg  upon  a  visit  at 
the  plaintiff's  house  during  which 
he  had  received  from  her  extreme 
care  and  attention,  and  frequently 
told  her  that  he  would  pay  her 
well;  the  envelope  was  once  re- 
turned to  the  testator  at  his  request 
upon  a  subsequent  visit,  and  rede- 
livered to  the  plaintiff  some  two 
hours  afterward  After  the  testa- 
tor's decease,  the  plaintiff  being 
previously  ignorant  of  its  contents, 
the  envelope  was  found  to  contain 
his  note  to  her,  for  $10,000,  ex- 
pressing the  consideration  to  be 
for  semces  rendered  to  him. — 
Hddy  that  the  plaintiff  was  entitled 
to  recover  the  whole  amount  of 
the  note.    I^orthv.  Case,  264 

6.  A  promissory  note,  payable  to 
order,  was  indorsed  before  matu- 
rity, to  a  holder  for  value  and  with- 
out notice  of  any  defence,  by  one 
assuming  to  act  lor  the  payee,  but 
having  no  authorlt}'  to  make  the 
indorsement ;  after  commencement 
of  an  action  thereon  by  the  indor- 
see the  payee  ratified  the  indorse- 
ment —  Jtleldj  that  the  note  was 
open  to  defences,  existing  between 
the  original  parties  thereto.  Gil- 
bert V.  Sharp,  412 

7.  And,  it  seems,  that  a  ratification 
before  suit,  if  made  after  maturity, 
would  not  relate  back  so  as  to  cut 
off  a  defence  on  the  merits.        Id. 

S,  In  an  action  upon  a  negotiable 
promissory  note,  brought  by  a 
purchaser  thereof  before  matmitv, 
m  good  faith  and  for  a  valuable 
consideration,  against  the  maker, 
the  latter  may  prove  as  a  defence 
that  when  he  signed  it,  it  was  re- 
presented to  him,  and  he  believed 
iU  to  be  a  contract  entirely  differ- 
ent in  character.  WhUney  v.  Sny- 
der, 477 

9.  The  case  distinguished  from  that 
of  a  note  fraudulently  obtained, 


and  which  the  maker  intended  to 
make.  Id, 

See  £viDEaTCB,6. 

Jotsn^  A2n>  Several  Debxob& 
Pbbmiuic  Note. 


BONA  FIDE  HOLDER. 

See  Bills  of  Exchakgb  a^td  Prom- 
I880BT  Notes,  1,  8, 6, 8, 9. 


BOND. 

See  POWEB  A17D  AUTHOBITT,  1  TO  G. 

BOUNTY  BROKERAGE. 

See  COKSFIBACT. 

BUILDING. 
See  Arson,  2, 8,  4, 5. 

CANAL  APPRAISERS. 

The  return  to  a  writ  of  certiorari 
brought  fh)m  the  determination  of 
the  canal  appraisers  under  sections 
IG  and  17,  of  chapter  288,  Laws 
1840,  presented  no  question  of 
lurisdiction  or  of  law  as  having 
been  raised  before,  or  decided  by 
the  appraisers. — Heldy  that  their 
determmation  should  be  affirm- 
ed.   People  V.  Carringtan.        868 

The  act  contemplates  the  review  of 
legal  or  constitutional  questions 
only.    Per  Inoalls,  J,  Id, 

CANAL  LOCK. 
See  Neolioekce. 

CANAL  REPAIRS. 
See  Nboligence. 
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CARRIER. 
See  Ck)MHOH  Cabrdsr. 


CASES  DOUBTED,  APPROVED, 
[EXPLAINED  AND  FOL- 
LOWED: 

Dap  y.  Saunders  (8  Eeycfl,  847),  fol- 
lowed. 127 

Van  Santtoord  y.  SL  John  (6  Hill, 
157),  distinraished.  199 

SmUh  y.  K  t.  Cent.  R  B,  Ch.  (48 
Barb.,  225),  explained.  Id, 

Burr  y.  StenUm  (52  Barb.,  877),  dis- 
tingaiflhed.  288 

Oraetenar  y.  If.  Y.  G.  R  R  Ch.  (89 
N.  Y.  84).  269 

State  y?  PhitMck  (81  Maine,  401), 
disapproyed.  829 

Beach  y.  Farman  (9  J.  R.,  229),  dis- 
tinguished. 854 

Fkn-est  y.  Kiseam  (7  Hill,  468),  distin- 
guished. 870 

Vanderkemp  y.  /^A^Uem  (11  Pal,  88), 
followed. 

Hoyt  y.  Uoyt  (8  Bosw.,  511),  distin- 
guished. 

Davie  y.  The  Mayor ^  dbe.y  of  N.  T.  (2 
Ducr,  668),  explained.  896 

Storey  y.  Farman  (25  N.  Y.,  214), 
followed.  12 

Binnard  y.  iffiwin^  (42  Barb.,  470), 
approyed.  ^      67 

6W«  y.  BeynMe  (18  N.  Y.  ft,  74), 
commented  on.  20 

Pearee  y.  i1s««  (47  Barb.,  276),  ex- 
plained. 492 


CASE  ON  SUBMISSION. 
See  Practicb,  5. 


CATTARAUGUS  COUNTY. 


See  POWEB  A1<D    AUTHOIUTT 


CERTIORARI 
/Sto  Canal  Affraibsiis. 


CHATTEL. 

See  JuDGMEirrs  and  Exbcutions, 
8,4. 


See  OwNSRBHiF  IN    CoiocoN    oy 
Chattels. 


COMMENCEMENT  OF  AN  AC- 
TION. 


See  TrjlcticRjI 


COMMITMENT. 
See  SuBRoaATB,  1. 


COMMON  CARRIERS. 

1.  The  defendant,  who  owned  and 
kept  for  the  conycnience  of  his 
business  as  a  manufacturer  of 
stayes,  a  canal  boat,  suitably  man- 
ned and  equipped,  receiyed  from 
the  plaintiffs,  who  were  common 
earners,  a  cargo  of  the  merchan- 
dise of  their  shippers  indifferently, 
and  undertook  its  transportation 
on  such  boat  to  a  point  on  their 
route  of  business,  for  the  usual 
rates  of  charge,  to  be  collected  and 
paid  oyer  by  the  plaintiffs,  less  a 
commission  retained. — Had^  that 
he  was  not  liable  to  the  plaintiffs 

.  as  a  common  carrier,  although  ho 
'  had  applied  for  the  cargo,  knowing 
the  general  ownership  it  must  haye, 
and  a  year  preyiously  had  made 
with  them  and  performed  a  simi- 
lar contract    liehy.  Clark     176 

2.  The  New  York  Central  RaihxMid 
Company  receiyed  goods  from  the 
plaintiff,  directed  to  a  certain  place 
on  the  Michigan  Southern  railroad, 
and,  under  a  special  agreement 
limiting  its  liability  to  its  own 
route,  carried  them  to  Suspension 
Bridge,  upon  such  route,  and  then 
dcliyered  them  to  the  defendant 
The  defendant's  road,  extending 
from  Suspension  Bridge,  N.  Y.,  to 
Windsor,  Canada,  connected  with 
that  of  the  Michigan  Southern  Rail- 
road Compaq,  by  ferry  from  Wind- 
sor, at  Detroit,  where  under  a  con- 
tract between  the  two  companies, 
for  the  purpose,  the  defendant  was 
accustomed  to  deliyer  freight  ar- 
riving by  its  line,  to  the  Michigan 
Sonthem  Company,  for  transporta 
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tion  to  points  on  the  road  of  the 
latter,  which  collected  the  entire 
freight  charges  on  the  final  de- 
liverv,  and  periodicallv  accounted 
for  the  portion  thereof,  due  to  the 
defendant  The  defendant  received 
the  goods  in  question  for  transpor- 
tation without  limiting  its  general 
duties  as  a  common  carrier. — Retd^ 
that  it  impliedly  undertook  for  the 
carriage  thereof  to  their  place  of 
destination,  and  was  liable  there- 
for as  a  common  carrier  after  it  had 
delivered  them  to  the  Michigan 
Southern  Company,  at  Detroit 
Hoot  V.  G.  W.  BaUway  Go,         199 

3.  The  case  distinguished  from  Van 
Santvoord  v.  St,  John  (6  Hill,  157), 
by  reason  of  the  contract  between 
the  carriers  and  their  custom  under 
it  Id, 

4  If  doubt  existed  as  to  such  liability 
of  the  defendant  at  common  law, 
its  liability  under  the  statute  of 
1847  (chap.  270,  §  9),  was  undeni- 
able. Id. 

5.  The  defendant  having  made  the 
contract  for  transportation  at  the 
terminus  of  its  route  within  the 
State,  it  was  liable  under  the  pro- 
visions of  the  act  although  a  for- 
eign corporation.  Id. 

0.  And  this  was  so,  although  the 
Michigan  Southern  Company  was 
a  foreign  corporation  also,  and  not 
liable  over  to  the  defendant,  under 
the  act  Id. 

7.  It  seems,  that  the  statute  in  ques- 
tion is  not  limited  to  domestic  cor- 
porations only.  Id. 

8.  Nor  was  the  defendant's  liability 
under  it,  for  the  plaintiff's  goooB 
while  in  charge  of  the  Michigan 
Southern  Company,  limited  to  the 
case  of  loss  by  reason  of  the  lat/- 
ter's  "  neglect  or  misconduct"    Id. 

0.  Nor  is  the  statute  in  question 
simply  declaratory  of  the  common 
law ;  it  created  a  new  rule  of  liabili- 
ty in  respect  to  connecting  railroad 
corporations.  Id 

10.  Nor  was  it  material  upon  the 
question  of  the  liability  that  the 


New  York  Central  Company,  and 
not  the  defendant,  originally  re- 
ceived the  goods. 

11.  By  the  act  in  question,  each  suc- 
cessive railroad  company  forming 
a  link  in  the  chain  of  communics- 
tion  between  the  place  of  freight- 
ing and  the  place  of  destination, 
which  agrees  to  convey  property 
beyond  the  terminus  of  its  Gvra. 
road,  and  receives  the  goods  under 
such  an  agreement,  is  liable,  as  a 
common  carrier,  for  the  delin- 
quencies of  each  of  the  other  roads, 
running  in  connection  with  it,  over 
which  the  property  shall  subse- 
quently pass,  on  tlie  route  to  the 
place  of  delivery.  SmUh  v.  N,  Y, 
a  R  K  Go.  (43  Barb.,  225),  upon 
the  latter  point  explained.  Id. 

12.  The  defendants  as  common  car- 
riers, received  merchandise  for 
transportation  from  the  plaintiff, 
addressed  to  a  consignee  at  \V., 
which  they  carried  to  C,  the  ter- 
minus of  their  i*outc,  and  delivered 
to  an  UTesponsiblc  warehouseman, 
a  coumion  agent  in  that  respect, 
for  several  other  carriers,  and  for 
themselves ;  from  the  premises  of 
the  warehouseman  it  was  taken  by 
a  teamster,  such  being  ordinarily 
tlie  means  of  transportation  be- 
tween C.  and  W.,  and  left,  in  the 
absence  of  the  consignee,  on  his 
premises,  with  notice  to,  and  in  the 
presence  of  a  member  of  his  fam- 
ily; the  consignee  afterward  re- 
fused to  receive  it,  and  notified  the 
teamster  thereof,  who  returned  it  to 
the  warehouse  of  C,  without  notice 
of  any  kind  to  the  warehouseman, 
where  it  was  lost,  and  the  plaintiff 
brouffht  a  suit  to  recover  its  value. 
— Ueld^  that  he  was  properly  non- 
suited,   finger  v.  Slminons.    G2o 

13.  There  was  a  delivery  to  the  con- 
signee, and  thereupon  if  not  before 
the  defendant's  contract  was  per- 
formed, and  tliey  could  not  there- 
fore be  held  liable  for  previous 
negligence  in  delivering  at  C.  to  an 
irresponsible  warehouseman;  nor 
could  the  return  of  the  merchandise 
to  the  defendant's  agent,  without 
notice  as  to  which  of  his  princi- 
pals it  was  inteiided  for,  revive 
their  liability.  Id, 
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14  YHiere  common  carriciB  by  water, 
imder  false  and  fraudulent  repre- 
sentations, as  to  the  character  of 
their  vessel,  made  a  special  contract, 
to  carry  goods  at  the  shipper's  risk, 
he  insuring  at  the  carrierisi  expense ; 
and  the  shipper  failing  to  effect  an 
insurance,  because  the  vessel  was 
not  as  represented,  prohibited  tho 
carriers  before  the  voyage  began, 
from  taking  the  goods,  and  they 
persisting,  the  gooos  were  damaged 
on  account  of  a  collision  on  the 
way. — Held,  that  the  shipper  might 
treat  the  carriers  as  if  they  had 
undertaken  to  transport  the  goods 
without  limitation  of  ^iieir  liability, 
and  sue,  and  recover  from  them, 
upon  that  theory.  Daitchy  v.  BUli- 
man,  861 

15.  The  defendants,  as  trustees  for 
the  mortgage  bondholders  of  a 
railroad  company,  obtained  a  de- 
cree of  foreclosure  and  sale  under 
tho  mortgage,  by  which  they  were 
authorized  in  default  of  bidders  to 
purchase  the  mortgaged  property 
as  trustees,  also  to  operate  the 
railroad  and  receive  the  income 
thereof,  until  a  sule  or  transfer. 
Having  purchased  under  the  de- 
cree, and  operated  the  road  as 
thereby  provided  until  a  transfer  to 
a  company  newly  organized. — 
Ileldf  that  they  were  liable  as  com- 
mon carriera  for  goods,  received 
by  them  as  such,  w^hile  operating 
the  road  as  trustees.  liogera  v. 
Wheeler.  480 

16.  Edd  further,  that  the  defendants 
were  not  in  possession  of  the  prop- 
erty as  receivers  thereof,  and  were 
not  relieved  from  liability  as  stand- 
ing in  such  relation  to  the  court, 
their  accountability  being  not  to 
the  couit,  but  to  the  bondholders. 

Id, 

17.  And  it  seems  that  without  the 
provisions  of  the  decree  authoriz- 
ing them,  it  w^as  tlic  duty  of  the 
d^endants  to  bid  in  the  property 
if  necessary  to  protect  the  inter- 
ests of  their  eestais  que  trust.      Id. 

18.  Held  further,  the  defendants  hav- 
ing surrendered,  conveyed  and  de- 
livered the  whole  property  pur- 
chased, to  a  company  newly  or- 
ganized, in  obedience  to  a  decree 

Lansing — Vol.  IL        67 


of  tlie  court,  which  provided  for 
full  indemnity  to  them  by  lien  up- 
on the  property,  as  **  against  all 
liability  of  every  description,  in- 
curred or  to  arise  out  of,  any  act 
or  contract  done,  or  made,  or 
omitted  to  be  done,  b^  them  as 
such  trustees,^'  and  having  in  the 
deed  reserved  such  lien,  that  the 
transfer  did  not  affect  their  liabil- 
ity for  goods  received  by  them  as 
common  carriers  before  the  same 
took  place.  Id. 

Sec  Delivery. 


CONSIDERATIOK 

A  promise  by  the  defendant  to  pay  a 
certain  sum  in  settlement  of  a  dis- 
pute respecting  tlie  plaintiff's 
claim. — Held,  to  be  supported  by  a 
good  consideration.  J^U  v,  War- 
ner. 49 

See  Bills  op  Exchange  and  Pro- 
missory Notes,  3,  5. 
Power  and  AuxnoRrrY,  2. 


CONSIGNOR  AND  CONSIGNEE. 

See  Bill  of  Lading. 
Demurrage. 


CONSPIRACY. 

In  June,  18C4,  four  persons,  antic! 
pating  a  government  call  for  troop^ 
agreed  to  divide  the  profits  ana 
share  the  losses  of  any  contracts 
made  by  them  individually  or  col- 
lectively, for  furnishing  the  quota 
of  reciTiits  of  one  or  more  towns  of 
a  certain  county,  for  a  sum  not  less 
than  $500  per  man,  and  that  they 
or  either  of  them,  should  make  no 
agreement  to  furnish  the  quota  of 
any  town  for  a  less  sum  than  $500 
per  man,  without  the  assent  of  alL 
— Held,  that  the  agreement  wae 
designed  to  restrain  competition 
in  procuring  enlistments,  and  tend- 
ed to  increase  the  burdens  of  taxa- 
tion and  was  void  as  against  public 
policy,  and  that  cvciy  part  of  tho 
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oODtract  into  which  it  had  been  in- 
corporated was  ftiflo  Toid.  Md^sh 
Y.MusaOL  840 


CONTEMPT. 

Where  an  injunction  iBsned,  and  was 
served  on  the  defendant,  in  an  ac* 
Uon  affainat  the  president  of  an  as- 
sociation, and  purported  to  restrain 
him  ^  as  president  ^  of  the  associa- 
tion, "  its  officerB  and  members." — 
Hddf  that  tlic  associates  to  whom 
the  service  was  made  known  and 
the  summons,  complaint  and  order 
were  read  at  a  meeting  of  the  asso- 
ciation, by  its  officers  acting  there- 
at, were  amenable  for  contempt  in 
taking  proceedings  contrary  to  the 
prohibitions  of  the  injunction. 
^ke  T.  BtufseU.  242 

8ee  SuQBOGATB,  1. 


CONTINUING  GUARANTY. 

J^  MOBTGAOE  OF  LaND,  1,  2. 


CONTRACT. 

1.  An  agreement  to  sell  certain  grow- 
ing hops  at  so  much  per  pound, 
and  that  they  should  be  of  first 
^quality,  held  to  intend  harvesting 
.and  preparing  the  same  for  deliv- 
'Ciy  as  hops  are  usually  prepared 
for  marketing  by  weight  War- 
ren V.  Winne.  209 

2.  An  agreement  of  December  28th, 
1868,  to  sell  real  estate  for  a  cer- 
tain sum,  and  to  take  in  payment 
therefor,  in  part  a  lease  of  restau- 
rant premises,  and  in  part  mer- 
chantable wines  at  the  market 
price,  to  be  delivered  at  intervals 
from  such  time  as  the  vendor 
should  commence  the  restaurant 
business,  and  for  one  year  there- 
after, as  they  should  be  required, 
not  to  exceed  in  value,  $250  at  any 
one  time;  and,  "  on  receiving  such 
payments  at  the  time  and  m  the 
manner  above  mentioned,"  to  de- 
liver a  deed,  "  which  deed  shall  be  . 
delivered  on  the  31st  day  of  De-  j 


conber,  1868.— J3e2d,  not  to  be 
specifically  ^iforccable  in  equity, 
as  uncertain  and  impossible  of  ex- 
ecution. Mf?i^  T.  Vim  JDw  Wtd- 
bekM,  267 


Sec  AociDEErr  Ihsubakge. 

BlI^LS  OF  ExCHANaS  AK9  PBOM- 

I880RT  Notes,  5. 

CONSmSKATIOX,  1. 

CoKSiON  Cabbijsk. 
Crops. 

Mistake  of  Fact. 
PSIKCZFAI.  A2n>  AasNT,  1. 
Power  and  Aitthoritt,  S. 
Statute  of  Frauds,  1, 2. 
Vendor  akd   Pcbchasgr  of 
Laiyd,  1, 2,  3. 


CONVERSION   OW  3PE3aBONAL 
PROPERTY. 

See  O  WNEBsnzp  vs  Coiaccm  of  Chat- 
tels AKD  VE2<a>OR  AUD  PUR- 
CHASER OF  LAia>8,  8. 


CORPORATION. 

1.  The  act  of  184&  (page  S89,  chapter 
258),  providing  for  the  prosecntion 
of  actions  by  or  against  *'any 
joint  stock  company  or  association, 
consisting  of  seven  or  more  share- 
holders or  associates,"  in  the  name 
of  its  president,  &c,  did  not,  it 
seems,  until  extended  by  the  act 
of  1651  (page  838,  chapter  455),  ap- 
ply to  associations  wherein  the 
members  were  not  shareholders  or 
stockholders.  Kingdand  T.  Bnm- 
ted,  17 


The  members  liable,  as  such,  of 
nuy  "  association  compraed  of  not 
less  than  seven  persons,  who  are 
owners  of,  or  have  an  interest  in 
any  property,  right  of  action  or 
demand,  jointly  or  in  common,  or 
who  may  be  uable  to  any  action 
on  account  of  such  ownership  or 
interest,"  are  now,  under  the  pro- 
visions of  the  act  of  1849,  liable 
in  a  suit  upon  an  indebtedness  of 
such  association,  after  judgmeni 
against  it,  and  execution  retnmed 
unsatisfied  thereon.  Id. 
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8.  TheBtatatepreflerredtbatdidnot 
extend  the  right  to  enforce  against 
such  members  a  liability,  as  part- 
ners, which  existed  independently 
of  it  Id, 

4.  In  an  action  against  the  assoeiates, 
after  Judgment  and  execution,  re- 
turned ntilla  bona  against  the  as- 
sociation (see  Laws  1B53,  page  288), 
the  plaintiff  is  not  entitled  to  re- 
cover costs  of  the  original  suit  Id, 

6.  The  acts  of  1849  (page  889,  chap- 
ter 258),  and  1851  (page  888,  chap- 
ter 455),  in  relation  to  suits  against 
Joint  stock  companies  and  associa- 
tions, were  intended  to  apply  to 
suits  having    in  view  a  remedy 

X'nst  the  "joint  property  and 
;ts"  of  such    companies  and 
associations.    BorkeY,BuueU,  244 

6.  When,  therefore,  an  action  merely 
seeks  to  restrain  an  unincorpora- 
ted association  by  injunction,  from 
carrying  into  e^t  its  resolution 
of  suspension  against  one  of  the 
members  of  the  association,  it  is 
not  within  the  meaning  of  said 
acts  and  is  not  well  brought 
against  the  president  of  the  asso- 
ciation merely.  (Imobaham,  J., 
dissenting.)  Id. 

See  AB6B881CENT. 

Attornbt-Genebal,  1, 2,  8. 
Contempt. 
Indictkbkt,  8. 
Pbactigb,  1, 2,  8. 


COSTS. 

1.  When  the  issues  in  an  action  of 
foreclosure  are  referred,  the  ref- 
eree is  chai*ged  with  the  duty  of 
making  a  decision  on  the  question 
of  costs.    JSteeene  v.  Veriane.      90 

See  Gorporatioh,  4. 

Executors  and  ADaaNiSTRA- 

TORs,  8  to  13. 
Pauper. 


COUNTY  COURT. 

See  Appeal,  4, 5, 6. 

Insolvent  Dbstob,  1, 8. 


COUNTY  POOR. 
See  Paupes,  4. 


COURT  OP  A  JUSTICE  OP  THE 
PEACE. 

See  Appeal,  8, 4,  5. 

NON-IMPBISONlfENT  ACT,  1  TO  4. 


COVENANT. 
See  Easement,  8. 

CREDITORS. 
See  Practice,  1  8. 


CRIMINAL  LAW. 

See  Arson. 

Evidence,  7,  & 

Indictment. 

Jury  and  Jubt  Trial. 


CROPS. 

An  agreement  for  the  cultivati<m  of 
a  ikrm  on  shares,  dated  March, 
1866,  provided  that  the  defend- 
ant's assignors  should  **  have  one- 
third  of  ful  crops  grown  upon  the 
above  mentioned  farm  tor  one 
year ; "  with  no  other  specification 
respecting  the  term. — ffeld^  such 
construction,  according  with  the 
apparent  intention  of  the  parties 
to  the  agreement  as  indicated  by 
their  subsequent  acts,  that  the 
defendant  was  entitled  to  a  third 
of  wheat  sovni  by  him  in  the  fall 
of  1866,  which  matured  in  the 
summer  of  1867.  Amutrong  v. 
BkknelL  216 

See  Monet  Had  and  Rbceitbd. 


CROSS-EXAMINATION. 
See  Wmnos,  4, 5»  t. 
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D.1MAGES. 

See  EviDENCB,  1, 2. 

Btatutb  Off  Frattds,  1, 2. 


1.  In  1849,  the  owners  of  certain 
.  agricultural  lands  built  an  embank- 
ment thereon  as  a  highway,  and  also 
to  dam  a  stream  running  through 
the  premises,  and  thereby  create  a 
reservoir  to  supply  water  by  means 
of  a  culvert  under  the  embank- 
ment, to  a  mill  further  down  the 
course  of  the  stream,  occupied 
under  them  by  one  B.  In  March, 
1850,  the  owners  conveyed  to  B. 
the  mill  premises,  with  the  privi- 
lege of  using  "  the  reservoir  dam," 
and,  in  June  of  the  same  year,  con- 
tracted with  him  to  sell  and  con- 
vey, with  possession  until  convey- 
ance, other  premises  luring  alon^ 
the  bank  between  the  mill  site  and 
the  down  stream  side  of  the  cul- 
vert B.  took  possession  of,  and, 
in  1852,  built  a  new  mill  on  the 
premises  described  in  the  con- 
tract, which  he  operated  with  the 
said  owner's  knowledge  by  water 
supplied  from  the  reservoir 
through  the  culvert  by  means  of 
wooden  flume  therefrom,  and  soon 
after  abandoned  the  use  of  the 
old  mill.  In  1853,  while  the  new 
mill  was  so  in  operation,  Uie  said 
owners  conveyed  the  premises 
described  in  their  contract  With 
B.,  together  "with  the  appur- 
tenances," to  his  assignee,  with 
covenants  of  warranty,  and,  in 
1867,  they  conveyed  the  land  cov- 
ered by  the  reservoir  to  the 
defendant  C. — Ileld,  that  a  right 
to  use  the  waters  from  the  reser- 
voir passed  by  the  grant  to  B.*s 
assignee,  and  C.  was  perpetually 
restrained,  in  a  suit  against  him 
and  the  commissioners  of  high- 
ways, brought  by  one  having  title 
through  such  assignee,  from 
destroying  the  reservoir,  or  dimin- 
ishing tlie  supply  of  water,  or 
interfering  with  its  flow  upon 
the  plainti^s  premises,  Simmons 
V.  Cloonan,  846 

Z,  Nor  can  C.  claim  on  appeal  in 
such  suit,  authority  from  tiie  com- 


missioners of  highways  to  inter« 
fere  with  the  plaintifis*  rights  in 
the  reservou',  he  having  interposed 
as  a  defence  a  personal  right,  no 
separate  motion  having  been  made 
for  nonsuit,  etc.,  at  the  trial  on 
behalf  of  the  commissioners,  and 
no  evidenc3  having  been  ^vcn  of 
steps  taken  by  the  dbmmissioneis, 
as  such,  respecting  such  inter- 
ference. Id. 

See  Defences,  2, 8, 4 
Easement,  1, 2, 8. 

MOBTOAGB  OF  LaND,  5. 


DEFENCES. 

1.  In  an  action  of  trespass,  for  enter- 
ing and  cutting  standing  timber, 
the  defendant  may  mterpose,  as  a 
defence,  a  right  as  the  equitable 
owner  of  tlie  timber.  Carpenter  v. 
OtiUi/.  dol 

2.  A  deed  of  thnbered  land,  with 
covenants  against  the  grantor's 
acts,  was  made  and  delivered  to 
the  plaintilT,  who  paid  for  the  land 
only,  and  promised,  without  writ- 
ing, to  convey  the  timber  vrMh  the 
right  to  enter  and  cut  the  same  to 
one  with  whom  the  grantor  had  an 
unwritten  contract  for  its  sale,  and 
who  afterward  paid  Uie  latter  for 
the  same. — Held,  that  the  grantor^s 
vendee  of  the  timber  was  the 
equitable  owner  thereof,  and  not 
liable  to  the  plaintiff,  who  had  re- 
fused performance  of  the  unwrit- 
ten promise,  for  entering  under 
such  promise  and  cutting  Uic  tim- 
ber. M 

3.  The  plaintiff  having  acted  by  an 
agent,  in  negotiating  the  purchase 
and  in  takmg  the  conveyance. — 
Meldj  that  the  arrangements  made 
by  such  agent,  upon  delivery  of 
the  deed  and  after  the  contract  of 
sale  for  the  taking  of  the  timber, 
were  adopted  by  the  plaintiff  on 
acceptance  of  the  deed,  and  became 
part  of  tiic  res  f/estos.  Id. 

4.  Heldy  further,  that  evidence  of 
the  ao^ecmcnt  in  respect  to  reser- 
vation of  the  tunber,  and  for  its 
conveyance  by  the  plaintiff,  did 
not  tend  to  vaiy  or  contradict  iha 
covenants  of  the  deed. 
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And  that  the  plaintifif  was  estopped 
from  setting  up  the  statute  of 
frauds.  Id. 

See  AfifflGNMENT  OF  MOBTGAQE,  4,  5, 

6. 
Bills  of  Exchanob,  &g.,  8, 9. 
Policy  of  Insusancb,  1. 


DELIVERY. 

1.  The  owner  of  a  trunk  sent  it  to 
the  defendant's  railroad  depot  \ij 
an  expressman,  who  placed  it 
within  the  depot,  beside  the  bag- 
gage crate,  which  was  locked,  ana, 
upon  inquiring  of  persons  there, 
engaged  in  handling  freight,  was 
referred  to  the  ticket  agent  as  the 

Eerson  who  took  charge  of  the 
<^gg&g<3;  he  went  to  the  ticket 
agent's  office,  and  told  him  that 
there  was  a  trunk  outside;  the 
agent  said  that  it  was  right,  and 
immediately  sent  two  men  to  take 
care  of  it  When  the  owner 
inquired  for  the  trunk  on  purchas- 
ing his  ticket  later  in  the  day,  it 
could  not  be  found,  though  the 
ticket  agent  said  that  he  had  seen 
one  a  short  time  before  answering 
to  its  description.  Employes  of 
the  defendant  also  said  that  it  had 
been  delivered  upon  the  presenta- 
tion of  a  checlc  In  an  action  to 
recover  the  value  of  the  trunk  and 
its  contents.  —  ZfeW,  tliat  there 
was  sufficient  evidence  of  delivery, 
and  a  nonsuit  was  wrong.  Rogers 
V.  Lang  Idand  R  R.  Co.  269 

a.  Groevenor  v.  The  If.  Y.  Centred 
R  R.  Co.  (89  N.  Y.,  84),  distin- 
guished. Id. 

Bee  Bills  of  Exchakge  akd  Pbo^- 
IBBOBT  Notes,  5. 


DEMURRAGE. 

An  intermediate  consignee,  having 
no  interest  or  ownership  in  the 
property,  held  not  to  be  liable 
for  demurrage  on  account  of 
unreasonable  delay  in  unloading 
at  Buffalo.    Dart  v.  Eneign.     888 


DEVISE  AND  BEQUEST. 

1.  Testator  gave  his  homestead  farm, 
and  all  his  personal  estate,  mainly 
household  furniture,  farming  im- 
plements and  stock  on  the  f  arm,eft^;'- 
anteviduitatey  and  in  lieu  of  dower, 
to  his  widow,  for  her  mamtenance, 
and  as  means  in  her  hands,  or 
under  her  control,  for  bringing  up, 
educating,  etc.,  his  four  minor 
children,  who  were  to  remain  with 
the  widow  at  her  dwelling  on  the 
farm,  and  beyond  the  v*ilue  of 
their  services,  at  her  expense, 
which  she  was  to  defray  out  of  his 
estate  or  its  income;  the  farm  to 
remain  unsold  and  undivided  dur- 
ing the  widow's  estate,  she,  with  the 
advice  and  assistance  of  the  execu- 
tors, to  control  and  manage  his 
estate  for  her  own  and  the  chil- 
dren's benefit,  and  for  the  purposes 
intended  by  the  will,  and,  as  fast 
as  consistent  therewith,  to  advance 
to  the  minors,  at  the  age  of 
twenty-one,  such  portions  of  the 
estate  given  them  respectively  as, 
with  the  executors,  she  miglit 
deem  practicable  and  reasonable. 
There  was  a  limitation  over,  after 
the  widow's  estate,  to  the  testa- 
tor's five  children,  who  were  then 
given  the  residuary  real  and  per- 
sonal estate.  The  testator's  children 
were  all  twenty-one  at  the  lime  of 
his  decease.  —  Held,  tliat  the  exe- 
cutors were  not  entitled  to  convert 
tlie  personal  property  into  perma- 
nent securities,  and  pay  the  income 
thereof  to  the  widow ;  but  that  it 
passed  to  her  in  specie^  and  in 
trust,  for  the  purposes  specified  in 
the  will.    mUY.Iim.  43 

2.  Where  the  testator,  by  his  will, 
devised  a  certain  lot  of  ground  to 
his  widow,  "  for  her  sole  and  abso- 
lute disposal,"  and  immediately 
after  gave  her  all  other  real  and 
personal  estate  of  which  he  should 
die  possessed,  "  for  her  own  per- 
sonal and  independent  use  and 
maintenance,  with  full  power  to 
sell,  or  otherwise  dispose  of  the 
same,  in  part  or  in  the  whole,  if 
she  should  require  it  or  deem  it 
expedient  so  to  do,"  and  then 
authorized  his  executors  to  pay  the 
residue  of  his  real  and  personal 
estate  to  the  trustees  of  a  certain 
society. — Held,   that  the  widow 
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took  an  estate  for  life  in  the  real 
estate  secondly  devised,  with  a 
general  power  of  disposition,  and 
that,  upon  her  decease,  without 
executing  the  power,  said  real 
estate  passed  to  the  second  devisee. 
Terry  y.  Wiggins.  372 

8.  And  it  seems  that  this  is  so  at 
common  law  as  well  as  under  the 
Revised  Statutes.  Id, 


DECISION  BY  JUDGE. 
Sie  pRAcnCB,  13  to  16,  19,  21,  22. 


DISCHARGE  OP  LIABILITY. 
8m  Bills  of  Exchange,  &c. 

PbOMIBSORT  KOTESt 


EASEMENT. 

1.  The  grant  of  a  right  to  conduct 
water,  by  means  of  pipes  laid  be- 
neath the  surface  of  land,  from  a 
spring  thereon,  is  a  grant  of  an 
easement,  and  not  of  any  part  of 
the  land  itself .  MeJfuUiny,  WooHey. 

394 

8.  The  existence  and  user  of  such  an 
easement,  by  the  grantee  thereof, 
constitutes  no  breach  of  a  covenant 
for  quiet  enjoyment,  or  of  war- 
ranty in  a  subsequent  deed  by  his 
grantor.  Id. 

8.  It  seems  that  to  protect  himself 
against  an  easement  upon  land,  the 
purchaser  must  take  a  covenant 
•gainst  incumbrances.  Id. 


EJECTMENT. 


Upon  recovery  in  an  action  for  pos- 
session of  land,  interest  on  the 
value  of  each  annual  rent,  which 
might  have  been  obtained  for  the 
land,  is  allowable  by  tn^ay  of  dam- 
ages.   Low  V.  Purdy,  4d2 


ELECTION  OF  AOnOWS. 

1.  Judgment  gainst  M.  as  maker,  G. 
as  first  and  Ti  as  second  indoraer  oi 
a  promissoiy  note,  was  enforced  bf 
execution  sale  of  G.*b  land,  at  whi<m 
T.  was  the  purchaser  for  the  amount 
due  upon  the  judgment,  he  having 
become  the  assignee  thereof,  and 
expenses.  T.  agreed  to  give  G. 
three  years  to  redeem,  and,  per- 
suading M.  that  nothing  had  been 
realized  toward  satisfying  the  judg- 
ment, agreed  with  him  to  satisfy  it 
on  receiving  certain  payments,  in 
the  aggregate  considerably  leas 
than  the  amount  due  thereoo,  and 
also  assigned  his  certificate  of  sale 
to  G.  on  payment  by  the  latter  of 
a  sum  in  full  of,  and  nearly  equal 
to,  the  amount  of  his  bid.  T.  sat- 
isfied the  judgment  as  against  all 
of  the  defendants  therein  on  pay- 
ment by  M.  as  agreed ;  and  when 
G.  learned  of  the  transaction  he 
sued  T.  and  recovered  judgment 
for  the  amount  paid  on  assignment 
of  the  certificate;  but  T.  b^ing 
deceased,  his  estate  paid  only  part 
of  the  judgment — Held,  tliat  G. 
had  an  election  upon  discovery  of 
the  satisfaction  given  to  M.  either 
to  ratify  it  and  claun  to  recover 
from  T.  the  amount  which  he  had 
paid  to  the  latter,  or  to  ratify  the 
execution  sale,  and  recover 'from 
M.  as  principal  debtor,  upon  the 
thcoiy  that  ho  (G.)  had  paid  the 
judgment;  but  that  having  elected 
to  pursue  the  former  remedy,  he 
could  not  recover  afterward  lirom 
M.  the  balance  of  his  judgment 
against  T.    Oosa  v.  Mather.       283 

2.  After  six  months  are  elapsed  from 
the  delivery  of  possessign  of  de- 
mised premises,  under  an  execu- 
tion upon  a  judgment  in  ejectment 
in  favor  of  the  landlord,  fha  ten- 
ant's right  of  redemption  under  the 
statute  (2  R  S.,  506,  §  83),  cannot 
be  revived  by  the  issuing  of  a  new 
writ  upon  the  judgment  made  ne- 
cessary by  his  unlawfully  re-enter- 
in?  upon  the  premises.  Van  Bens- 
seieary,  WHbeck.  498 

3.  And  it  seenffi  that  the  tenant  caft- 
not  enlai^  the  time  allowed  hhn 
for  redemption  under  tiie  statute 
(id.),  by  wrongfully  retaking  pos- 
session before  the  or^gktal  ezeca- 
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tionnm  out,  and  thus  rendering 
itB  execution  incomplefe  Id, 

L  The  provisions  of  the  article  of 
the  Bevised  Statutes,  entitled  "  Of 
the  recovei^r  of  possession  of  de- 
mised premises  for  non-payment 
of  rent,  by  ejectment,"  arc  applica- 
ble to  the  so-called  manor  leases.  Id. 

S.  Kor  is  the  relief  upon  Jndmcnt 
in  ejectment  upon  such  leases, 
limited  at  common  law  to  a  right 
to  hold  pcssession  of  the  land  for 
time  sufficient  to  satisfy  the  rent 
in  arrear,  costs,  etc.  Id 

See  Deed,  1, 2. 

Vendor  Ain>   PrntCHASBit  of 
Chattlb,  8, 4, 5. 


EQUITABLE  OWNERSHIP. 
Bee  Dbvbncbs,  1, 3. 


ESTATE  FOR  LIFE. 

Devise  and  Bequest,  1,  2, 8. 
Exectttobs    and  Adhinistra- 

TOB8,6. 


ESTOPPEL: 

Bee  Deed,  2. 
Defences,  4. 
Highway,  0. 

Vendor  am   Pubghasbr  of 
Chatteub^I. 


EVIDENCE. 

1.  The  measure  of  damages  being 
the  difference  between  the  actual 
value  and  value  if  as  represented 
of  the  cheese,  on  a  sale  thereof 
under  fraudulent  and  false  repre- 
sentation, as  to  its  quality,  and  the 
sale  having  been  made  with  refer- 
ence to  the  market  at  New  York, 
and  the  value  at  that  place,  in  fact, 
and  the  value  which  it  would  have 
had  there,  if  as  represented  being 
fthown,  evidence  of  the  amount 
actually  realiaed  by  siUo  of  the 


cheese  in  England  was  held  inad- 
missible to  reauce  the  def  endaat'i 
damages    Buret  v.  Burton,      187 

2.  Nor  were  the  defendants  eotitted 
to  show  that  the  market  price  for 
cheese  at  New  York  was  controlled 
by  the  market  of  London,  in  con- 
nection with  proof  that  through 
sales  at  London  in  the  ordinary 
course  of  business,  the  plaintiff 
netted  a  larger  sum  for  the  cheese 
than  the  actual  market  vahie 
thereof  in  New  York,  and  efipeci- 
ally,  where  the  evidence  did  not 
relate  to  the  time  in  question^    Id 

3.  Tlie  plaintiff  in  an  action  to  reootrer 
for  his  services  under  an  agree- 
ment, to  remunerate  and  board  him 
in  consideration  thereof,  may  show 
the  value  of  his  services  with  or 
over  and  aboVc  board,  bv  the  testi- 
mony of  a  witness  who  has  had  no 
knowledge  of  the  value  of  the 
board  furnished.  Stff^eT^^,  Benton. 

166 

4.  He  may  not  show  the  compensa* 
tion  paid  him  for  like  services  by 
a  former  employer  in  whose  service 
he  had  been,  directly  before  the 
services  in  question,  and  who  had 
taken  him  into  employment  after 
a  prior  engagement  with  the  de- 
fendant Id 

5.  In  an  action  brought  to  set  aside 
the  deed  of  a  decet^ed  grantor,  as 
fraudulent  against  his  creditors, 
with  a  view  to  a  subsequent  appli- 
cation to  the  surrogate  tat  a^e 
thereof  under  section  72,  chap.  400, 
Laws  of  1887,  which,  as  amended 
in  1843  (chap.  172),  renders  a  judg- 
ment upon  the  merits  against  ad- 
ministrators, eta,  nrima  fade  evi- 
dence of  indebtedness  upon  the 
application. — HM^  that  the  plalat- 
ifi  did  not  sustain  his  complaint  by 
simply  showing  a  Judgment  in  hiH 
favor  against  the  grantor's  admin- 
istrator.   Sharp  V.  ^eeman,     171 

6.  Where  a  promissory  note  is  found 
in  the  maker's  han^  canceled,  his 
indebtedness  thereon  is  presump- 
tively discharged,  and  proof  that 
no  payment  has  been  made,  nor 
offset  surrendered  in  respect  there- 
of, does  not  destroy  the  presamp- 
tion    Gray  v.  Oraf.  171 
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7.  A  prisoner  sworn  as  a  witness 
upon  Ills  own  trial,  under  chap. 
678  of  the  Laws  of  1869,  waives 
the  constitutional  protection  (art  1, 
§  CJ  by  which  no  one  may  be  "  com- 
pelled in  anj  criminal  case  to  be  a 
witness  agamst  himself/'  and  may 
be  examined  upon  any  matter  per- 
tinent to  the  issue.  MeQarry  v. 
The  FsopU,  227 

8.  Chapter  8,  of  the  Laws  of  1848, 
providing  for  the  punishment  of 
seduction  under  promise  of  mar- 
riage, enacta  that  '*no  conviction 
shall  be  had  under  the  provisions 
of  this  act  on  the  testimony  of  the 
female  seduced,  unsupported  by 
other  evidence."  Where,  on  the 
trial  of  an  mdictment  under  this 
act  the  prosecutrix  testifies  to  the 
promise,  intercourse,  and  other 
facts,  essential  to  constitute  the 
offence,  and  other  testimony  tend- 
ing to  support  her  upon  such  points 
is  given,  whether  or  not  she  is  suf- 
ficiently supported  to  justify  a  con- 
viction is  a  question  for  the  Jury. 
CrandaU  v.  The  People,  309 

9.  The  plaintiff  suspended  a  scaffold, 
in  front  of  a  house  upon  which  he 
was  employed  as  a  painter,  by 
fastening  one  of  the  ropes  attached 
thereto  to  the  chimney  of  the  de- 
fendant's adjoining  house,  without 
the  lattcr's  pennission ;  as  he  step- 
ped upon  it,  on  returning  to  his 
work,  the  rope  untied  from  the 
chimney  and  he  received  iniuries 
by  the  fall  of  the  scaffold,  for 
which  he  sued  the  defendant 
Upon  the  trial  it  appeared  that  the 
defendant,  having  been  informed 
that  the  rope  was  fastened  to, 
and  that  it  endangered,  his  chim- 
ney, was  afterward,  on  the  day 
preceding  the  accident,  seen  upon 
his  roof  handling  the  rope;  that 
afterward,  when  charged  with 
causing  the  accident  he  did  not 
deny  i^  but  offered  to  pay  for  medi- 
cal attendance  to  the  plaintiff,  *if 
not  excessive  in  amount  At  the 
close  of  the  plaintiff's  testimony 
the  court  refused  a  nonsuit;  but 
after  tlie  defendant  had  given  evi- 
dence contradicting  that  of  the 
plaintiff,  and  tending  to  show  that 
it  was  manifestly  untrue,  and  had 
himself  sworn  that  he  did  not 
touch  the  rope,  or  know  what  was 


suspended  to  it,  on  renewal  of  a 
motion  therefor,  it  was  granted.-^ 
Heldy  tliat  the  evidence  should  have 
gone  to  the  jury,  and  the  nonsuit 
was  wrong.     Phillips  r,   WUpen. 

10.  ITeldj  further,  that  the  defendant 
was  not  justified  by  the  plaintiff's 
trespass,  in  recklessly  unloosening 
the  rope ;  and  that  it  was  for  the 
^  ury  to  say  whether  he  did  unloosen 
It,  and  if  so,  whether  he  exennsed 
proper  care  in  ascertaining  what 
was  fastened  to  it  Id, 

11.  To  maintain  his  action  as  ad- 
ministrator,  the  plaintiff  proved 
letters  of  administration  in  which 
his  intestate's  decease,  and  rcsi 
dence  immediately  prior  thereto 
in  the  county  of  the  surrogate  from 
whom  the  letters  issued,  were  re- 
cited.— Heldf  that  there  was  prima 
facie  evidence  of  the  facts  so  reci- 
ted.   Bdden  v.  Meeker.  470 

12.  Proof  that  the  intestate  did  busi- 
ness and  had  an  office  in  the  coon 
ty,  is,  it  seems,  presumptive  evi- 
dence that  he  resided  there  at  his 
decease.  .  I<L 

See  ASSIONMEKT   of    MOBTQJIGB,     4 
TO  6. 

Appeal,  7. 
Arson,  1. 
Defences,  3,  4 

KXECUTOBS    AND    AdMINISTRA.- 
TORS,  3. 

Jury  and  Jury  Trial. 
Money  Had  and  Keceivkd,  2. 
Pleadings,  8. 
Policy  of  Insurance,  1,  2. 
surroqatb  and   surroqateb 

Order. 
Witness,  1  to  7. 


EXCEPTIONS. 


.  See  Practicb,  C  to  13. 


EXCISE. 

County  commissioners  of  excise  hold- 
ing office  under  the  law  of  April 
10, 1857,  sued  to  recover  penalties 
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as  therein  provided ;  after  suit  the 
**  act  regulating  the  sale  of  intoxi- 
caUng  liquors^'  of  April  11, 1870, 
"was  passed  and  the  defendant 
pleaded  it  as  a  defence.  On  de- 
murrer to  the  answer  it  was  held 
that  the  plnintlfis  were  authorized 
to  prosecute  the  action  notwith- 
standing the  latter  law.  Board  of 
Commissioners  of  Bxciss  ▼.  WiUey, 

427 

The  act  of  1870  did  not  altogether 
abolish  the  county  boards  of  com- 
missioners  of  excise  then  existing. 
(Per  Mabvin,  J.)  la. 

It  deprived  them  of  the  power  to 
gi'ant  licenses,  but  not  to  sue  for 
the  penalties  not  inconsistent  with 
such  act,  which  are  provided  for 
by  the  act  of  1857.  Id, 

Various  provisions  of  the  acts  of 
1857  and  1870,  compared  and  com- 
mented on.  Id. 

See  Note  Under  Errata. 


EXECUTION. 
i800  Judgments  and  Executions. 


EXECUTORS    AND    ADMINIS- 
TRATORS. 

1.  Executors  directed  by  the  testator 
to  invest  in  United  States  govern- 
ment stocks.  State,  city  or  town 
securities,  or  upon  bonds  and 
mortgages,  whatever  funds  they 
might  from  time  to  time  have  in 
hand,  awaiting  the  period  for  dis- 
bursement according  to  the  pro- 
visions of  the  will,  invested  small 
sums,  but  retained  in  hand  large 
average  balances  for  several  years, 
Violdin";  them  on  deposit  to  their 
ndivi(iual  credit,  and  in  their 
James  as  executors,  and  in  differ- 
:nt  banks,  shilling  the  deposits 
4h>m  one  bank  to  another,  and  in 
part,  usin^  the  same  for  accommo- 
dation of  one  or  more  of  tlicir 
number. — Udd^  that  they  were 
chargaable  with  interest  on  the 
tolances,  after  allowance  of  rea- 
sonable time  for  investment,  and 
were  not  excused  from  its  pay- 
ment, because  of  objection  by  some 

Lansikg — ^VoL.  n.         68 


of  the  distributees  to  investments 
in  United  States  securities,  or  of 
difficulty  in  obtaining  investment 
in  bond  and  mortgage,  or  of  any 
right  to  keep  the  moneys  in  readi 
ness  to  pay  over  to  the  parties  en« 
titled,  pending  proceedings  for  dis- 
tribution, and  notwithstanding  the 
legatees,  etc.,  had  not  informed  the 
executors  of  any  opportunity  to 
invest  in  proper  securities.  And 
they  were  charged  interest  at  six 
per  cent,  on  the  sums  held  by 
them  at  the  end  of  every  half  year, 
after  allowing  thirty  days  to  make 
investment    Oilman  \.*  Oilman,  1 

3.  It  not  appearing  that  the  execu- 
tors had  derived  any  personal  bene- 
fit from  the  funds  of  the  estate  other 
than  that  which  might  have  arisen 
incidentally  to  their  credit  from 
moneys  deposited  in  bank,  and  they 
having  credited  the  estate  with  in- 
terest on  all  moneys  used  by  them. 
— Ileld^  that  they  were  not  charge- 
able with  compound  interest.     Id, 

3.  Evidencebein^given  that  testator 
had  agreed  with  M.,  one  of  his 
executors,  to  support  him  if  he 
would  attend  to  his  (testator's 
bu8iness\  and  of  testator's  saying 
he  had  promised  M,  to  pay  him 
sufficient  for  his  own  and  family 
expenses,  and  of  his  expressing 
himself  a  short  time  before  death, 
as  satisfied  with  M.'s  att^^ntion  to 
the  business. — Held^  that  M.'s  claim 
for  compensation  was  properly  al- 
lowed as  a  payment  to  him  by  the 
executors.  Id. 

4.  But  the  executors  were  not  enti- 
tled to  charge  the  estate  with  the 
expenses  of  their  unsuccessful  re- 
sistance to  an  application  for  an 
order  requiring  them  to  account, 
nor  of  their  defence  in  proceedings 
for  contempt  for  neglecting  to  ac- 
count Id, 

5.  A  note  of  one  of  the  executors 
given  testator  in  his  lifetime,  hav- 
mg  been  charged  to  him  in  their 
account. — HeM^  that  the  charge 
was  proper,  notwithstanding  judg- 
ment had  been  recovered  on  tlie 
note  in  Maine. 

6.  An  executor  who  has  paid  the 
principal  of  a  trust  fund  to  a  lega- 
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tee  entitled  to  an  annual  payment 
of  its  income  only,  thongh  not  al- 
lowed on  his  accounting  to  credit 
himself  with  the  payment  as  a  pay- 
ment of  principal,  cannot,  it  seems, 
be  required  to  pay  over  again  in- 
terest upon  such  principal.  Bod- 
tu»  y.  SaUu$.  9 

7.  But  on  appeal  from  a  surrogate's 
order,  directing  the  investment, 
with  interest,  of  money  so  paid,  if 
the  ptetition  of  appeal  specify  as. 
the  sole  ground  of  apocal,  error  in 
a  certain  other  recited  portion  of 
the  order,  the  error  will  be  disre- 
garded, and  the  order,  if  otherwise 
proper,  afiirmed.  Id. 

8.  Costs  are  not  taxable  against  exe- 
cutors or  administrators,  as  of 
eourse,  where  judgment  is  recov- 
ered a^irinst  them  as  defendants  in 
an  action.    HotM  v.  Uayd,       335 

9.  It  seems,  they  are  only  granted  in 
such  case,  pursuant  to  section  41  (2 
R  S.,  90)^  by  order  upon  motion. 

Id. 

10.  The  plaintiff,  on  a  referee's  re- 
port, in  his  favor,  in  an  action 
against  the  defendant  as  executrix, 
entered  Judgment  for  damages  and 
costs;  the  defendant  appealed 
from  the  entire  Judgment,  and 
then  the  plaintiff  ree^usted  the 
costs  upon  noUce,  and  the  defend- 
ant moved,  at  Special  Term,  and 
obtained  an  order  setting  aside  the 
Judgment  as  Irregular;  on  appeal 
fr^m  the  order,  the  court  directed 
the  costs  to  be  stricken  from  the 
Judgment.,  without  prejudice  to  a 
motion  by  the  plaintiff  for  costs, 
and  the  Judgment  was  other  .vise 
allowed  to  stand  without  costs.  Id. 

11.  The  entry  of  Judgment  for  costs 
in  such  a  case,  is  not  an  irregulari- 
ty waivable  by  an  appeal.  Id, 

Id.  And  it  seems  the  appeal,  being 
prior  to  the  adjustment,  could  have 
no  effect  as  a  waiver  upon  the  pro- 
ceedings therefor.  Nor  would  the 
court  consider,  upon  the  appeal 
from  the  order,  the  plaintiff's  right 
to  have  costs  under  the  statute. 

Id. 

Bes  DsvusOB  ahd  BsQUBdr,  1,  % 


See  EviDEitCB,  11, 12. 

BUBROOATB   AND  BtTBBOGATI^a 
OSDBR. 


EXEMPTION     OF    SOLDIKirS 
PAY  AND  BOUNTY. 

1.  The  exemption  of  a  soldier's  pay 
and  bounty  from  levy  or  sale  un- 
der an  execution  (Laws  1864,  cliap. 
678,  page  1332),  does  not  extend  to 
property  purchased  with  or  other- 
wise voluntarily  obtained  in  ex- 
change for  the  same.  Wygantr. 
SmiiA.  195 

2.  The  principle  and  extent  of  such 
exemptions  explained.  (PerJoHK- 
80N,  J.)  M, 


EXPERT. 
8efi  WmrBSBy  1, 3, 3. 


•    FALSE  PRETENCES. 
See  Indictment,  4, 5,  6. 


FARMING  OK  BHAREa 


SteCKoVB. 


FINBINa  OF  LAW  AND  FACT. 
jSSm  Pbaotigb,  dk 


FOREOLOSIJRE. 
See  Statute  Forecloburb  ov  a 

MoBTOAaB. 

Guardian  and  Ward,  1,  S»  9L 
Common  Carriers,  15, 17, 


FOREIGN  CORPOBATTOJf. 
SeeGomtasOAmaaMff^  %Z 


fl 
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wbjltjd  and  fraudulent 

SALES. 

1.  On  fho  trial  of  an  action  to  reoor- 
er  damages  for  false  and  frandaknt 
representations  of  soundness,  on  a 
sale  of  sheep,  which  tamed  oat  to 
be  diseased,  the  plaintiff  excepted 
to  a  charge  ''that  if  defendant 
knew  facts  tending  to  ptottg  that 
the  sheep  were  unsoand,  and 
firaodalenthr  concealed  those  facts, 
he  »  ] table,"  and  requested  the 
court  to  omit  the  word  "f^aadu- 
lentlr"  which  request  was  re- 
vised, with  the  remark  that  "  the 
word  fraudulently  might  be  omit- 
.  ted  and  the  Jury  might  infer 
fraud;  but  there  must  be  f^ud." 
^ffsid,  on  appeal,  that  there  was 
"ao  error.    Cflark  r.  Bam&r,         67 

^  The  doctrine  of  Binnard  y.  Spring 
(43  Barb.,  470),  in  this  respect  re- 
4ffirmed.  Id, 

t,  The  plaintiff,  an  individual  banker, 
having  turned  out  worthless  notes 
l»  certain  of  his  depositors  in  pay- 
cent  of  their  claims,  fraudulently 
reprt'senting  their  notes  to  be 
gooO,  sold  his  lianking  business, 
and  ^ook  from  the  purchaser  a 
bond  cf  indemnity  against  all  ex- 
isting liabilities  ot  the  bank ;  after 
the  sale  tbe  depositors  sued  him 
for  the  fraud ;  the  purchaser  being 
notified,  defended,  and  judgment 
was  recovered  in  the  suit  for  the 
amount  originally  due  the  de- 
positors; the  plaintiff  paid  the 
Judgment  and  brought  an  action 
on  the  bond  to  recover  the  amount 
paid. — Held^  that  the  judgment  was 
recovered  upon  a  i^rsonal  claim 
against  the  plaintiff,  and  the  action 
was  not  maintainable.  Hart  v. 
Meaenger,  446 

4.  The  action  for  the  fhrad,  also  ne- 
cessarily affirmed  the  receipt  of  the 
notes  OS  payment  and  satisfaction 
of  the  depositors'  cJaims,  and  pay- 
ment of  the  judgment  therein  sat- 
isfied and  extinguished  them.    Id, 

4$.  The  depositors*  cla^nn  having 
existence  against  the  lank  at  the 
date  of  the  bond,  if  at  h\1,  by  rea- 
son of  the  plniut;ff's  fraud,  he 
could  not  maintain  an  ajvlon  based 
upon  such  Graod^  Id, 


6.  HM,  further,  that  the  plahitiff 
was  not  entitled  to  be  subrogated 
to  the  rights  of  the  plaintiffs  in  the 
Judgment^  as  against  the  bank,  br 
payment  of  the  judgment.         Id, 

Ses  BtLLS  OF  EXCHANGB,  &c.,  S,  9. 

Common  Carriers,  14. 
Insolvent  Debtor,  C,  7, 8. 
Principal  and  Agent. 
Set-off. 

Vendor  and   Pxtrchaseb  of 
Chattel. 

GENERAL  TERM.  ' 

1.  Two  justices  of  tlie  Oencral  Term 
may  hold  a  term  and  hear  and  de- 
cide an  appeal  in  which  the  re- 
maining justice  is  incompetent  to 
sit     Van  Benmlaer  v.    WUbeek, 

498 

2.  And,  it  seems,  in  the  absence  of 
the  presiding  justice,  the  two  asso- 
ciate justices  may  hold  a  General 
Term.  Id, 

8.  And  that  unless  there  is  a  failure 
to  agree  upon  a  decision  of  the 
appeal  by  two  appellate  justices 
in  the  department  where  the  judg- 
ment or  order  appealed  from  is 
entered,  where  two  of  such  justices 
therem  are  capable  of  sitting  on 
the  appeal  or  acting  in  the  matter, 
there  is  no  authority  for  a  hear- 
inc:  of  the  appeal  in  any  other 
department  Id, 


GUARANTY. 

See  Mortgage  of  Land,  1, 3. 
Power  and  AuTHOBrrT,  8. 


GUARDIAN  AND  WARD. 

1.  If  a  general  guardian  makes  a 

gurchf^  in  his  character  as  such, 
e  presumptively  uses  his  ward's 
funds  therefor.     Low  v.  Purdy. 

43d 

%  And  if,  on  foreclosure  sale  of  hi» 
ward's  land,  he  purchases  an  gene- 
ral guardian,  the  effect  is  to  merge 
and  extinguish  the  mortgage,  and 
he  can  obtain  no  title  by  so  pur- 
duuing,  which  he  can  aiterward 
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convey  without  anthority  from  a 
court  of  equity.  Id. 

3.  But  if  he  can  show  the  purchase 
to  have  been  made  with  his  own 
funds  he  may  stand  as  assignee  of 
the  mortgage  against  his  ward 
until  he  is  reimbursed.  (Per  John- 
BON,  J.)  Id, 


HIGHWAY. 

1.  The  omission  of  an  overseer  of 
highways,  to  deliver  to  the  town 
clerk  a  list  of  the  inhabitants  in 
his  road  district  liable  to  work  on 
the  highways  as  provided  by  sec- 
tion 21  of  the  statute  respecting  as- 
sessments for  highway  labor  (1  R 
8.,  506),  docs  not,  it  seems,  avoid 
the  assessment,  made  against  per- 
sons so  liable,  by  the  commission- 
ers of  highways,  etc.  RineJuirt  v. 
Young.  854 

2.  It  seems  the  provision  of  the  stat- 
ute in  this  particular,  is  merely  di- 
rectory. Id. 

8.  It  seems  that  the  '*new  inhabi- 
tants," whose  names  "shall  from 
time  to  time,  be  added  to  the  seve- 
ral lists,  etc."  (§  20,  id.),  are  new  in- 
habitants, not  of  the  road  district, 
but  of  the  town.  Id. 

4.  And  that  in  respect  to  all  his  land 
situate  in  the  town,  each  inhabi- 
tant thereof  is  to  be  assessed  for 
highway  labor,  in  the  particular 
road  district  in  which  he  has  his 
residence.  Id. 

6.  But  it  seems,  if  one  who  ownos 
land  in  the  same  town  with  his 
residence,  but  in  a  different  road 
district,  moves  his  residence  to  the 
land  without  having  been  assessed 
in  respect  thereof  for  highway 
labor,  his  name  may  be  added  to 
the  list  under  section  26  as  a  name 
'Meft  out,"  and  be  rated  accord- 
ingly. Id. 

6L  The  overseer  of  highways  for 
road  district  No.  1,  of  tlie  town  of 
B.,  neglected  to  deliver  the  list  re- 
quirea  by  section  21,  to  the  town 
clerk  of  that  town,  and  the  com- 
missioners  of   highways    at    the 


proper  time,  prepared  a  list  for  the 
district  from  the  list  used  in  pre- 
vious years,  and  placed  upon  it  the 
name  of  the  plaintiff  who  resided 
in  road  district  No.  0,  of  the  same 
town,  but  owned  land  in  the  former 
district  This  list  they  delivered 
to  the  defendant  as  overseer  of 
highwavs  for  district  No.  1,  who, 
when  the  plaintiff  had  soon  after 
moved  his  residence  to  his  land  in 
district  No.  1,  asse^ed  him  for 
highway  labor  in  respect  of  such 
land,  and  notified  him  to  perform 
it,  which  he  did  in  part,  refusing  to 
perform  the  balance;  whereupon 
complaint  was  made  by  the  over- 
seer under  the  statute  (§  41)  to  a 
justice  of  the  peace,  the  plaintiff 
was  summoned,  a  fine  imposed, 
and  warrant  issued  for  collection 
thereof  (§§  42,  43),  under  which 
his  property  was  levied  on  and 
sold. — tldd^  that  the  plaintiff  could 
not  dispute  the  validity  of  the  as- 
sessment in  an  action  to  recover 
the  value  of  the  property  sold.  Id. 

7.  Beach  v.  Furman  (9  John.  R,  229), 
distinguished.  Iff. 

8.  (fu€re,  whether  the  overseers  of 
highways  in  making  the  assesi^- 
ment,  did  not  act  Judicially.      IlL 

See  AssESSiSEJXT. 


HORSE  RAILWAY. 

See  ASHTCSSMENT. 

Indictment. 

1.  If  an  indictment  shows  a  present- 
ment by  jurors  "  of  the  number 
and  qualification  required  by  law," 
the  names  or  number  of  the  Jurora 
need  not  be  stated  therein  or  in 
the  caption.  McGarry  v.  The 
People.  227 

2.  And  if  it  is  stated  that  the  juron 
were  "  then  and  there  in  said  court, 
etc.,  duly  sworn,"  and  presented 
the  defendant  upon  their  oaths  it 
Bufilciently  appears  that  Uie  pre- 
sentment was  upon  the  oaths  so 
sworn.  Id. 

8.  In  an  indictment  for  injuring  the 
property  of  a  corporation,  the  CQ^ 
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poration  may  be  described  by  its 
usual  and  ordinary  title,  though 
different  from  its  corporate  name. 

Id. 

4  Where  an  indictment  for  obtain- 
ing property  under  false  pretences, 
chaiged  that  the  prisoner,  with  an 
intent  to  defraud  one  A.  G.,  Jr., 
did  *' falsely  pretend  and  repre- 
sent to  the  said  A.  G.,  Jr.,  for  the 
purpose  of  inducing  the  said  A. 
G.,  Jr.,to  part  with  a  yoke  of  oxen 
of  the  goods  and  chattels  of  the 
said  A.  G.,  Jr.,  that,"  &c.,  "by 
which  said  false  pretences  he,"  the 
prisoner  "then  did  unlawfully 
obtain  from  the  said  A.  G.,  Jr.,"** 
the  oxen  mentioned. — Held,  that 
there  was  a  substantial  averment 
that  the  prisoner  had  obtained  the 

Eropcrty  from  the  prosecutor 
y  means  of  the  false  pretences 
made,  and  the  latter's  belief  there- 
in, and  that  the  indictment  was 
not  defective  in  that  particular. 
Clark  V.  Tlie  People,  329 

6,  Tlic  case  of  The  State  y,  Philbrick 
(31  Maine,  401^,  commented  upon 
and  on  this  pomt  disapproved.  Id. 

6.  Where  it  is  charged  in  the  indict- 
ment that  the  prisoner  obtained 
the  property  upon  the  security  of 
his  promissory  note,  through  false 
and  fraudulent  representations  as 
to  his  ability  to  pay  the  same,  an 
averment  of  his  neglect  to  make 
payment  of  the  note  is  not  essen- 
tial. Id, 


INDEMNITY. 


Be6  GOMHON    CABRIEB8,  18. 


INDORBEMENT. 

8u  Bills   of  Exghanoe  ksd 
PBoaoasoRT  Notes,  6. 


INHABITANT   AND   NEW  IN- 
HABITANT. 

8U  HlOHWAT,  8  TO  7 


INJUNCTION. 

<Sica  Contempt. 

cohforatiok,  5,  g. 
Deed,  1. 


INSOLVENT  CORPORATION. 
See  Peactice,  1, 8. 


INSOLVENT  DEBTOR 

1.  An  order  of  a  County  Court  (mxder 
art  6,  tit.  1,  chap.  5,  part  2,  K.  8.), 
directing  the  dischar^  of  a  debtoi 
imprisoned  in  execution,  is  invalid 
on  its  face,  unless  it  recites  the 
proceedings  necessary  under  the 
statute  to  vest  the  court  with  juris- 
diction.   BiUlymore  v.  Cooper.    71 

2.  If  the  sheriff  releases  the  debtor 
under  an  order  omitting  such  re- 
citals, when  the  court  in  fact  had 
not  jurisdiction  to  make  it,  ho 
renders  himself  liable  as  for  an 
escape.  Id. 

8.  The  court  will  not  obtain  jurisdic- 
tion to  make  the  order  of  discharge 
unless  the  applicant  verifies  his 
petition  at  the  time  he  presents 
It.  Id. 

4.  Where,  therefore,  the  sheriff  re- 
leased a  prisoner  in  execution, 
under  an  order  whose  recitals 
showed  the  applicant's  neglect  to 
swear  that  he  had  not  disposed  of 
any  part  of  his  property  with  a 
view  to  the  future  benefit  of  him- 
self or  his  family,  and  the  order 
had,  in  fact,  been  made  upon  a 
petition  which  was  not  verified  at 
the  proper  time,  and  was  for  that 
reason  void. — lleUl,  that  he  was 
not  protected,  but  was  liable  for 
an  escape.  Id. 

5.  Whether  the  applicant  for  dis- 
charge can  meet  the  requirements 
of  the  statute  (§  4),  respectinj^  "  a 
just  and  true  account  of  all  his  es- 
tate, etc.,"  by  alle^ng,  in  his  peti- 
tion an  abjudication  and  assign* 
ment  in  bankruptcy.    Quere.     Id. 
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6.  If  an  insolvent,  who  is  canying 
on  business  with  knowledge  that 
he  can  no  longer  continue  it,  and 
that  his  prop^y  must  be  surren- 
dered to  his  creditors,  purchases 
ffoods  upon  credit  without  disclos- 
mg  the  circumstances  to  the  ven- 
dor, his  concealment  thereof  is 
equivalent  to  fraud,  and  his  assign- 
ment of  the  purchased  property 
for  the  benefit  of  liis  creditors  will 
pass  no  title  therein  to  his  assignee. 
Chaffee  v.  Fort  81 

7.  And  this  is  so,  although  the  pur- 
chase is  made  in  the  course  of  the 
purcliaser's  business.  Id, 

8.  The  same  rule  applies  to  a  banker, 
who,  under  like  circumstances, 
receives  the  money  of  his  deposi- 
tor. iS. 


INSURANCE. 
8u  Accident  Ihbubakcb. 

POUCT  OF  InBURANCA. 

Prsmiuic  Notb. 


INTEREST. 

See  Account  Statsd. 
Ejjsctmbnt. 

EXBCUTOBS   AHD   ADHZKIBIIIA- 
TOBS,  1,  2,  6. 


INVESTMENTS. 
See  EXECI7TOB8  akp  ADVxmanu- 

TORS,  1. 


JOINDER  OP  ACTIONS. 
Bee  PLBADisa,  2, 8. 


JOINT  AND  SEVERAL  DEBT- 
ORS. 

I.  In  an  action  on  a  promissory  note 
aininst  the  two  Joint  makers  thci'e- 
of,  one  of  whom  establishes  a  de- 
fence on  the  ground  of  coverture, 
Judgment  may  fo  against  the  other 
defendant     McQwe  v.  Johneon. 

305 


Bee  Action,  1. 

Partnbbshif,  3. 
Pacfeb. 


JOINT  STOCK   ASSOCIATION. 
See  CoBPORATiON,  1  TO  6. 

PX^BADING,  1. 


JUDGE'S  CHABQB. 

See  Fraud  and  FbattddI'Bbt 
1. 
Verdict. 


JUDICIAL  ACT. 
See  HioHWAT,  8. 


JUDGMENTS  AND  EXECU- 
TIONS. 

1.  It  is  well  settled,  that  after  a 
mortg«^;ee  of  chatteb  has  taken 
possession  of  the  mortgaged  prop- 
erty, by  virtue  of  a  power  in  the 
mortgi^e,  the  mortgagor  has  no 
remaining  interest  in  it,  which  can 
be  seized  and  sold  under  execu- 
tion, even  though  the  morteage 
debt  is  not  due.    NkhoU  v.  Mead. 

1222 

2.  The  amount  secured  by  chattel 
mortgage  was  less  than  the  cost 
of  the  property  mortgaged;  the 
provision  for  sale  restricted  the 
mortgagee  to  sales  at  cost  price; 
there  was  provision  for  imme- 
diate possession  and  sale,  and  for 
return  of  surplus  property  after 
sales  sufficient  to  pay  the  debt,  and 
the  condition  was  for  payment 
within  a  year. — Held^  the  mort- 
gagee having  taken  possession,  that 
the  mortgi^r  had  no  leviable 
interest  in  t;hc  property  mortgaged, 
though  within  a  year  from  the 
date  of  the  mortgage.  Id. 

3.  Possession  of  a  chattel  for  an 
indefinite  time,  with  an  agreement 
to  paj  for  its  use,  and  an  under;* 
standmg  with  the  owner  that  th« 
holder  may  purchase  at  any  time, 
does  not  constitute  a  leviable  inter- 
est therein.    Eod^  v.  Adee,     814 
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4  Bat  where  a  chattel  was  so  held, 
and  a  levy  made  thereon,  and  a 
sale  of  the  chattel  under  execution 
against  the  property  of  the  holder, 
who  intermediate  the  levy  and 
sale  purchased  the  chattel. — HM, 
that  the  levy  held  good,  notwith- 
standing a  renewal,  m  due  time,  of 
the  execution  prior  to  an  acyoumed 
day  of  sale  (the  notice  having 
been  originally  for  a  time  not 
within  sixty  davs  from  the  date  of 
execution),  and  although,  previ- 
ously to  we  execution  sale,  there 
had  been  a  re-sale  to  the  original 
owner,  who  knew  of  the  levy.  Id, 

6.  A  few  days  after  the  sheriff  had 
executed  an  cUias  execution  upon 
a  Judgment  for  possession  of  real 
property,  the  defendant  therein  re- 
gained possession;  and  the  alicu 
writ  bemg  unretumed,  the  plain- 
tiff, on  its  return  day,  upon  order 
to  show  cause,  obtained  an  order 
for  a  plurie*  execution  on  the 
judgment — Held,  on  appeal,  that 
the  writ  was  properly  allowed.  Id. 

6.  It  seems  that  it  would  have  been 
otherwise  if  the  alitu  writ  had 
been  returned  satisfied.  Id, 

8d$  AiCnoK. 

Ejbctment,  2  to  G. 
evideitce,  5. 

EXBICFTION  OF    SOLDEBRS*  PaT 

AND  Bounty. 

EXECDTOBS    AND    ADIQNIBTBA- 
TOIl8,5. 

Pleading,  4, 5. 
Pbactice,  0  TO  21. 


JUDGMENT  DEBTOR. 
See  Action,  1. 

PUSADINO,  4, 5. 


JURISDICTION. 

See  Appeal,  6. 

Insolvent  Debtor,  1  to  5. 

NON-lKLF&ISONtfENT  ACT. 


JURY  AND  JURY  TRIAL. 

[t  seems  that  if  a  prisoner  has  not, 
under  the  act  of  X8d9  (chap.  678), 
offered  his  own.testimony  upon  his 


trial,  it  k  error  if  the  court,  against 
his  objection,  permit  the  counsel 
for  the  prosecution  in  addressing 
the  jury,  to  comment  (m  the 
omission  as  a  circumstance  against 
him,  or  a  fact  to  be  considered  in 
determming  the  eaae,  Orandofi  y. 
The  Feoph.  809 

See  Eyidsnce,  8,  9. 


JUSTICE'S  COURT. 

See  Court  of  a  Justicb  of  the 
Peace. 


JUSTICE  OP  TBOE  PEACR 

See  NoN-iKPRisoNiCBNT  Act,   1,  2, 
8,4 
Pbacticb,  7. 


LANDLORD  AND  TENANT. 

1.  The  plaintiff  made  with  the  de- 
fendants, then  in  possession,  and 
assuming  to  contract  as  agents,  a 
parol  agreement  for  the  purchase 
of  land,  and  its  occupancy  until 
the  agreement  should  be  fulfilled, 
and  entered  under  the  agreement, 
and  planted  oats.  He  was  then 
expelled  from  possession  by  the 
defendants,  who  in  due  season 
harvested  the  oats,  after  forcibly 
preventing  him  from  harvesting 
them,  ana  he  brought  this  action 
to  recover  their  pos8ession.^£U(?, 
that  the  plaintiff  was  rightly  non- 
suited.   Harris  v.  Frink.  85 

2.  He  did  not  occupy  as  tenant,  and 
bad  no  legal  title,  as  such,  to  the 
oats  which  had  been  planted  by 
him.  Id. 

8.  A  tenant  for  years  has  an  equit- 
able interest,  to  the  extent  of  the 
value  of  the  remainder  of  his 
term,  in  the  surplus  monevs  aris- 
ing upon  a  sale  of  the  demised 
premises,  under  a  mortgage  given 
thereon,  prior  to  his  lease,  where 
the  lease  is  cut  off  by  the  fore- 
closure; and  the  court  will  order 
payment  out  of  such  surplus  to 
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bim  or  to  a  mortgagee  of  his  lease, 
after  satisfaction  of  any  dower  right 
or  other  prior  claims  upon  the  equi- 
ty of  redemption.  ClarksonY.  Skid- 
more.  238 

4  The  decision  In  Burr  t.  Stentan 
(52  Barb.,  877),  held  not  to  control 
the  decision  of  this  case.  Id. 

See  Ejectmekt,  2  to  6. 


LEASK 


See  LAin>LOBD  and  Tenaitt,  3. 


LEASE  IN  FEE. 


See  Ejectment,  2  to  6. 


LEVY  AND  LEVIABLE  INTE- 
REST. 

See  Judgments  and  Executions,  1 

TO  5. 


LIEN. 

1.  The  mechanics'  lien  law  of  1844 
(chap.  305,  p.  451),  made  no  pro- 
vision for  liens  in  favor  of  those 
performing  labor,  or  furnishing 
materials  for  sub  -  contractors. 
Cheney  Y,  Wo{f.  188 

2.  The  act  of  1854  (chap.  402,  p. 
1086,  extended  in  1858  chap.  204, 
p.  824,  to  all  the  cities  and  counties 
m  the  StatCj  except  New  Yorlc  and 
Erie  counties),  provided  for  such 
liens,  but  re(|uired  the  notice  of 
claim  to  be  hied  in  the  ofl3ce  of  a 
town  clerk ;  a  requirement  which 
could  not  be  complied  with  except 
in  the  towns.  Id. 

8.  Where,  therefore,  materials  had 
been  furnished  upon  property  in 
Rochester  for  a  sub-contractor,  and 
the  notice  filed  and  claim  docketed 
in  the  county  clerk's  ofilco  of 
Monroe  county,  after  the  act  of 
1854,  but  prior  to  that  of  1869 
(chap.  558,  p.  1355),  it  was  held 
that  no  lien  had  been  obtained. 


Quere.  Whether  the  laws  of  1854 
(chap.  402),  and  1858  (chap.  204), 
did  not  completely  repeal  the  act 
of  1844.  Id. 


LIFE  INSURANCR 


See  Policy  of  Insubance,  1, 2. 


LIMITATIONS,  STATUTE  OP. 

1.  The  maker  of  a  promissorv  note, 
over  due,  who  owed  the  plaintiff, 
the  indorsee  and  holder  thereof, 
several  other  distinct  debts,  paid 
him  a  gross  sum,  and  took  a  re- 
ceipt which  appropriated  the  pay- 
ment, in  part,  to  interest  due  on 
the  note,  and  recited  that  the  sum 
so  appropriated  had  been  received 
from  ana  paid  by  B.,  who  was  an 
accommodation  indorser  of  the 
note  without  consideration,  per 
hand,  of  6.  (the  maker).  The 
money  had,  in  fact,  been  paid 
without  B.'s  autliority  or  know- 
ledge, but  the  plaintiff  showed  him 
the  receipt,  and  he  thereupon  ex- 
amined it  and  expressed  his  ap- 
proval.— Held,  that  the  payment 
took  the  case  out  of  the  statute  of 
limitations  as  to  such  indorser. 
IlunUnoton  v.  BaUou.  120 

See  Plbadino,  8 


LITTLE  VALLEY. 
See  PowBB  A2n>  Authobity,  1. 


MARKET  VALUE. 
See  EviDENCB,  1, 2. 


MARRIED  WOMAN. 
See  Joint  and  Sbvebai«  DsBTOBa 


MASTER  AND  SERVANT. 

1.  The  plaintiff  *8  intestate,  employed 
by  the  defendant  as  a  carpenter, 
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was  directed  by  the  foreman  of  the 
cang  to  go,  for  tlie  purpose  of  his 
labor,  on  a  scaffolding  erected  in 
one  of  tlie  defendant's  shops,  and 
which  was  apparently  safe  and 
properly  constructed ;  but  was,  in 
iact,  unsafe  and  dangerous,  and 
had  been  constructed  by  unskilled 
and  wholly  incompetent  persons, 
and  of  poor  and  insufficient  mate- 
rial ;  and  on  the  plaintiff 's  intestate 
stepping  thereon  it  gave  way, 
causmg  injuries  which  resulted  m 
his  death. — Held,  that  in  the  ab- 
sence of  proof  by  whom  the  per- 
sons constructing  the  scaffolding 
had  been  selected,  or  under  whose 
directions  it  had  been  constructed, 
the  presumption  was  that  such 
persons  had  been  selected  by,  and 
the  scaffolding  erected  under,  the 
direction  of  the  defendant;  that 
on  the  foregoing  facts  appearing 
in  evidence,  the  burden  was  on 
defendant  to  show  that  competent 
persons  had  been  selected,  or  the 
scaffolding  constructed  in  a  pro- 
per manner;  and  that  it  was  error 
to  nonsuit  the  plaintiff,  on  the 
ground  that  the  injury  to  the  de- 
ceased was  caused  by  the  negli- 
gence of  a  fellow  servant,  or  that 
no  knowledge  of  any  incompeten- 
cy of  the  defendant's  servants,  or 
of  any  defectiveness  of  the  scaffold 
had  been  brought  home  to  the  de- 
fendant, or  that  the  persons  guilty 
of  the  negligence  causing  the  in- 
jury, had  not  been  employed  by 
the  defendant,  but  by  a  competent 
agent  of  tlie  defendant  Bricknar 
V.  If.  Y.C.RR  Co.  500 


MECHAOTCS'  LIEN  LAW. 


In  an  action  for  the  excess  in  prica 
— Held,  that  in  the  absence  of  fraud, 
there  was  a  mutual  mistake  in  a 
material  fact,  and  the  plaintiff 
could  recover.  £koU  v.  Warner.  4d 


See  Lien. 


MISTAKE  OP  FACT. 

i.  The  plaintiff  applied  to  the  de- 
fendant to  purchase  a  ton  of  hay ; 
the  defendant  offered  to  sell  him 
a  quantity  by  measurement,  giving 
him  to  understand  that  its  aimeh- 
sions  would  include  a  ton.  The 
plaintiff  took  the  quantity,  and 
paid  for  a  ton,  but  there  was,  in 
fact,  much  less  than  that  in  weight 

Li:ssiNQ — ^VoL.  IL        69 


MONEY  HiU)  AND  RECEIVED. 

1.  Upon  a  sale  without  writing,  of 
standing  ^rass,  the  vendee  paid  the 
whole  pnce,  entered,  cut,  and  re- 
moved a  portion  of  the  crop,  when 
he  was  stopped  by  the  vendor. — 
Held,  that  the  vendee  was  not  en- 
titled to  recover  the  sum  paid  witli- 
out  allowance  for  the  grass  taken. 
Wdtkins  V.  Bush.  284 

2.  The  complaint  claimed  damages 
for  non-delivery  of  the  grass,  the 
answer  was  a  general  denial  and 
plea  of  the  statute  of  frauds. — Hdd, 
that  evidence  of  the  quantity  of 
grass  removed,  was  competent  up- 
on the  question  of  damages.       Id. 


MORTGAGE  AND  MORTGAGEE 
OF  CHATTELS. 

1.  A  mortgagee  of  chattels  cannot 
obtain  a  lien  upon  other  similar 
chattels,  as  agamst  a  subsequent 
purchaser  thereof ,  tlirough  a  ver- 
bal agreement  between  himself  and 
his  mortgagor  to  consider  them 
substituted  in  the  place  of  those 
described  in  the  mortgage.  Fin^ 
era  v.  Freeman.  127 

2.  And  to  protect  himself  against  a 
subsequent  purchaser  of  the  mort- 
gaged property,  he  must  pursue  the 
statute  respecting  the  fihng  of  his 
mortgage  literally.  /d 

3.  Thus,  where  the  mortgagor  resided 
in  the  town  of  Antwerp,  Jefferson 
county,  and  bought  a  farm,  and 
stock  thereon,  in  the  town  of  Wilna 
in  that  county,  and  gave  a  mort- 
gage on  the  stock,  and  a  few  days 
after  moved  his  residence  to  the 
farm,  and  the  mortgage  was  filed 
in  the  latter  town.—72<r2e2,  that  it 
was  void  as  against  a  subsequent 
bona  fide  purchaser.  Id. 
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See  Bills  of  Exchakos  akd  Pbo3£- 
issoRT  Notes,  8. 

JUDQMCENTS    AND    EXECUTIONB, 

1,2. 


MORTGAGE  OF  LAND. 

,  B.  was  indebted  to  a  bank,  and 
executed  to  it  bis  bond  for  an 
amount  equal  to  part  of  the  indebt- 
edness, conditioned  to  pay  at  a  time 
specified ;  lie  tlieu  joined  with  his 
wife  in  a  mortgage  of  her  scpanitc 
real  property,  securing  to  the  bank 
the  payment  of  the  sum  named  in 
the  condition  of  the  bond,  accord- 
ing to  til  e  terms  thereof,  and  de- 
livered it,  agreeing  that  it  should 
remain  a  continuing  security  in  the 
bands  of  the  mort«ni^^ee  for  pay- 
ment of  all  his  liabilities  then  ex- 
isting,—  something  more  than 
double  the  amount  secured, — and 
also,  for  all  tliose  he  might  after- 
ward incur.  The  bank  had  no  ac- 
tual notice  that  B.  was  not  owner 
of  the  mortgaged  property,  but  the 
deed  to  B.*s  wife  was  recordecL  B. 
never  paid  his  original  indebted- 
ness. Ue  obtained  extensions  of 
the  time  of  payment  after  the  ma- 
turity of  the  liability  secm*ed  by  the 
mortgage,  and  became  still  more 
largely  indebted  to  the  bank,  and 
so  remained  at  the  time  of  his  de- 
cease. In  an  action  by  the  bank 
to  foreclose  the  mortgage. — Held^ 
that  it  was,  originally,  a  valid  col- 
lateral securitv  for  payment  of  the 
existing  indebtedness  covered  by 
B.'s  bond-  Bank  of  AUnofh  v. 
Burns.  62 


2.  That  it  was  not  a  continuing  guar- 
anty for  future  advances  to  B.,  he 
having  no  presumptive  authority 
from  his  wife,  to  make  an  agree- 
ment in  that  respect  Id. 

8.  That  the  plaintiff  was  charged 
with  notice  that  the  owner  of  the 
land,  pledged  it  as  surety  for  B.'s 
debt  Jd. 

4  That  the  land  was  discharged  from 
the  lien  of  the  mortgage  by  the 
indulgence  given  to  the  principal 
debtor.  Id. 

5.  W.  owned  and  mortgaged  certain 
premises  to  T.  by  several  mort- 


gages, then  conveyed  by  deed,  in- 
tended OS  a  mortgage  to  C,  and 
then  in  consideration  of  all  the 
debts  so  charged  upon  the  premises 
(that  upon  the  conditional  deed  bc- 
in^paid  by  T.),  conveyed  the  same 
to  T.,  and  at  the  same  time  obtain- 
ed a  conveyance  thereof  to  him 
from  C,  whereupon  T.  gave  C, 
for  the  benefit  of  W.,  an  offer  in 
writing  to  resell  before  a  specified 
time,  at  a  sum  equal  to  the  con- 
sideration of  the  conveyances  to  T., 
and  mutual  releases  under  seal 
^verc  exchanged  between  T.  and 
AY.  In  an  action  by  W.  to  re- 
deem from  T.  after  the  expiration 
of  the  time  named  in  the  offer,  it 
api^earing  that  the  convevances  to 
T.  were  intended  to  satisfy  and  ex- 
tinguish Uie  mortgage  debts  to  him 
of  W. — Held,  that  such  convey- 
ances were  not  merely  mortgages, 
but  absolute  deeds.  Whitiiey  v. 
Townaend.  249 

See  Assignment  op  Mobtgagr,  1. 
CoxmoN  Carrier,  15  TO  10. 
Guardian  and  Ward,  1, 2, 3, 
Landlord  and  Tenant,  3b 
Statute  Foreclosurb  op  a 

mortoaoe. 
Usury. 


MOTIONS. 


See  Practice,  10,11, 12, 17,  33. 


MUTUAL  INSURANCB. 
See  Premium  Notx. 


NEGLIGENCE. 

1.  A  canal  boat  captain,  in  cfaai^  cT 
the  plaintiff's  boat,  living  re^BQQ 
to  thinls,  and  believing,  that  the 
gates  of  a  lock  were  in  bad  repair 
and  insecure,  in  tlie  absence  of 
tlie  lock-tender,  undertook  to  take 
the  boat  througli  the  lock,  as  by 
custom  in  sucii  case  he  was  aii- 
thoiized  to  do.  He  had  no  notice 
from  the  defendant,  whose  duty  it 
was  to  keep  the  lock  in  safe  con- 
dition, that  it  was  insecure;  lx>ats 
had  been  passed  through  the  lock 
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xrp  to  the  time  in  question ;  and  it 
was  to  bo  inferrea  from  the  evi- 
dence, that  the  captain  believed 
he  could  pass  the  boat  safely 
through ;  the  gates  gave  way,  and 
the  boat  was  injured  and  delayed 
for  repairs.— i/«2d[,  that  the  plain- 
tiff was  entitled  to  recover  dama- 
ges on  accouut  thereof.  Johnson 
V.  Bddeit.  433 

See  Common  Carriers,  12, 13. 
Mastsr  and  Servant. 


NON-IMPRISONMENT  ACT. 

1.  The  atDdavit  presented  to  a  jus- 
tice of  the  peace  under  the  act  to 
abolish  imprisonment  for  debt 
(1831,  ch.300,  §  33),  as  the  basis  for 
a  short  attachment,  need  not  state 
facts  sbowing  any  fraudulent  or 
improper  act,  as  required  in  the 
affidavit  on  application  for  a  long 
attachment  (Per  Foster,  J.) 
Stevens  v.  Benion.  150 

2.  But  qu^re,  whether  an  objection 
that  the  affidavit  does  not  state  the 
facts  which  show  tliat  the  claim  is 
on  contract,  and  which  render  a 
warrant  impossible  under  section 
30,  is  not  available  to  the  defend- 
ant Id. 

8.  When  it  appears  on  the  return  of 
an  attachment  issued  under  sec- 
tion 33,  that  property  has  been  at- 
tached, but  that  a  copy  of  the  in- 
ventory and  attachment  have  not 
been  personally  sensed,  the  justice 
obtains  no  jurisdiction  of  the  per- 
son until  the  return  of  a  summons. 
(§38.)  Id. 

4.  If  therefore,  the  defendant  ap- 
pears on  return  of  the  summons, 
joins  issue,  <&c.,  wittK)ut  objecting 
to  the  sufficiency  of  the  affidavit 
upon  which  the  attachment  issued, 
he  waives  an  irregularity  in  that 
respect;  and  this  is  so,  although 
he  appeared  specially  for  the  pur- 
pose and  took  the  objection  on  re- 
turn of  the  attachment  Id. 


NONSUIT. 

See  Evidence,  0. 

Master  and  Servant. 


NOTICE. 

See  Appeal,  1, 2,  8. 

Common  Carriers,  12,  13. 
Lien,  1. 
Mortgage,  1,  3. 


NOTICE  REQUIRED  TO  BE 
FILED  IN  A  TOWN  CLERK'S 
OFFICE. 

See  Lies  ^1^  2,  3. 


OFFER  TO  COMPROMISE. 

1.  The  provisions  of  section  385  of 
the  Code,  allowing  an  offer  of 
judgment,  <&c.,  by  the  defendant  to 
the  plaintiff,  arc  not  applicable  to 
equitable  actions ;  e.  g.,  nu  action 
to  foreclose  a  mortgage.  Stevens 
V.  Veriafie.  00 


ORDER. 


See  Practice,  15,  10,  17,  23. 

ORDER  OP   COUNTY  COURT 
See  Insolvent  Debtor,  1  to  5. 


OVERSEER  OF  HIGHWAYS. 


See  Highway,  1  to  8. 


OWNERSHIP  IN  COMMON  OP 
CHATTELS. 

1.  One  of  two  owners  in  common  of 
a  chattel,  being  in  sole  possession, 
let  it  for  an  agreed  price.  The 
hirer  was  ignorant  of  the  owner- 
ship in  common,  but  bemg  aller- 
ward  notified  of  it,  refused  when 
the  hire  was  due,  to  pay  his  bailor 
more  than  that  portion  thereof, 
which  represented  the  lattcr's  in- 
terest ;  the  bailor  sued  to  recover 
the  balance,  and  the  hirer  set  up 
an  assignment  of  the  same  fiX)m 
the  other  o^Tier  in  common,  and 
that  upon  an  accounting  for  pro- 
fits of  tlie  chattel,  a  balance  would 
be  found  due  to  htm  as  such  as- 
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signce,  but  failed  to  establish  tlic 
latter  allegation.— flWd,  that  the 
bailor  could  recover  the  balance 
of  the  price  agreed.  Foster  v. 
Magee.  182 

2.  Owners  in  common  of  grain  or 
other  personal  property,  in  its  na- 
ture separable  in  respect  to  quan- 
tity and  quality  by  weight  or 
measure,  may  sever  their  portions 
of  the  common  bulk  at  will ;  and 
where  one  of  such  owners  is  in 
possession  of  the  whole,  his  re- 
fusal to  permit  the  separation  bv 
another  owner,  of  tlic  latter  s 
share,  is  equivalent  to  conversion, 
and  trover  will  lie  in  consequence. 
Channon  y.  Lusk.  211 


PARENT  AND  CHILD. 
See  Pauper,  1, 2. 


PARTIES  TO  ACTION. 

See  Apfeal,  1, 2. 
Pauper,  4 
Pleading,  1, 2,  3. 


PARTNERSHIP. 

1.  After  notice  lias  been  given  to  a 
firm  creditor  by  each  of  the  part- 
ners, that  one  of  them  has  with- 
drawn, and  that  the  other  will 
continue  the  business,  and  has 
agreed  to  pay  individually  the  firm 
debts,  transactions  between  the 
creditor  and  continuing  partner 
must  be  considered  with  a  refer- 
ence to  the  new  relations  of  prin- 
cipal and  surety  existing  between 
the  late  partners,  in  determining  the 
question  whether  any  such  trans- 
action amounts  in  favor  of  the  re- 
tired partner  to  a  pajonent  of  the 
firm  debt   Colgrove  v.  TaUman,  97 

2.  Where  a  member  of  a  partner- 
ship firm  advances  money  for  its 
business  beyond  what  is  required 
of  him  bv  the  copartnership 
agreement,  ho  is  entitled  to  inte- 
rest on  such  advances.  LU>yd  v. 
CdrrUr.  3(U  I 


3w  An  agent  of  the  firm  after  its  dis" 
solution  and  a  settlement  .of  th€ 
firm  accounts  between  the  mem 
bers  thereof,  except  as  to  an  out- 
standing ]  partnership  claim,  coi< 
lected  the  claim,  and  paid  it  over, 
in  different  amounts  to  two  of  tlie 
partners,    there    being   five   alto- 

f  ether.  One  of  the  partners,  who 
ad  received  none  of  the  moneys, 
sued  all  the  rest  for  an  accounting, 
claiming  to  recover  his  proi>ortion 
of  the  sums  so  paid;  the  referee, 
without  ascertaining  the  amount 
which  each  partner  had  received, 
directed  Judgment  against  them 
all  as  claimed. — Ueld^  that  there 
was  no  joint  liability  of  the  de- 
fendants, but  that  they  w^cre  liable 
severally  for  the  plaintiff's  propor- 
tion of  the  sum  received  by  tlicm 
respectively,  and  that  such  suius 
being  unascertained  the  judgment 
was  erroneous  and  must  be  wholly 
reversed.    Hhiner  v.  JStceeL       386 


See  Account  Stated. 
Appeal,  2. 
Corporation,  1,  2, 3. 
Payment,  1. 
Pleadino,  2, 8. 


PAUPER. 

1.  An  order  for  the  support  of  a  poor 
person,  under  IRS.  614,  §  1,  et 
eeq.^  is  not  invalid,  because  two  oat 
of  five  children  of  such  person, 
are  directed  to  furnish  the  support, 
nor  because  they  are  directed  to 
contribute  thereto,  in  unequal 
amounts.    Stone  v.  Burgess,      439 

2.  The  liability  of  the  children 
charged  by  the  order  is  several, 
and  either  is  liable  on  default,  in 
an  action  to  recover  the  payment 
required  of  him  by  the  onler.   Id, 

3.  An  action  also  lies  for  the  costs 
awarded  on  granting  such  order, 
against  the  parties  severally  chaf- 
ed therewith  under  section  6.    m 

4.  In  counties  where  all  the  poor  are 
a  chai^ge  upon  the  county,  the  no* 
tion  is  properly  bmught  by  thv 
superintendent  of  the  poor  (§  13). 
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PAYMENT. 

1.  In  June,  1864,  T.  sold  out  liis  in- 
terest in  the  finn  of  B.  &  T.  to  B., 
who  assumed  payment  of  the  flnn 
debts ;  C,  the  holder  of  a  firm  note, 
was  duly  notified  of  the  dissolu- 
tion ancl  assumption,  and  was  re- 
quested by  T.  to  collect  the  note  at 
once ;  payments  on  the  note  were 
made  by  B.,  and  when,  in  June, 

1865,  C.  formally  demanded  pay- 
ment in  full,  for  the  purpose,  as  he 
said,  of  investing  in  United  States 
lx>nds,  B.,  who  held  bonds  more 
than  sufQcient  to  balance  the  note, 
offered  to  give  C.  instead  of  money, 
a  receipt  for  an  equal  amount  of 
bonds;  the  balance  due  on  the 
note  and  its  equivalent  in  bonds, 
were  adjusted  between  tlicm,  and 

B.  gave  C.  a  receipt,  stating  that 
he  had  received  from  C.  the  bonds, 
to  be  held  by  him  for  safekeeping, 
and  to  bo  returned  to  C.  on  sur- 
render of  receipt,  which  was  duly 
stamped  and  delivered;  the  note 
was  not,  in  fact,  sun*endcred  by 

C,  and  the  bonds  remained  in  pos- 
session of  B.,  who  made  a  further 
payment  on  the  note,  and  in  July, 

1866,  made  a  general  assignment 
for  the  benefit  of  creditors ;  C  then 
demanded  possession  of  the  bonds, 
but  did  not  get  them,  and  subse- 
quently, for  the  first  time,  demand- 
ed payment  of  the  note  from  T., 
and  on  refusal  sued  B.  &  T.  on  the 
note ;  B.  had  told  T.  that  the  note 
was  paid,  but  on  the  tnal  before  a 
referee  there  was  a  conflict  as  to 
whether  C.  had  promised  to  sur- 
render the  note  and  hold  the  re- 
ceipt in  its  stead.  On  appeal  by 
T.  from  a  judgment  for  the  plain- 
tiff.— Heldj  reversing  the  referee's 
finding  of  fact,  that  the  receipt  for 
the  stock  was  taken  in  payment  of 
the  note,  and  the  judgment  against 
the  appellant  could  not  be  sus- 
tained.    (Moroix  v.  Tallman,      97 

See  Evidence,  6. 

Limitations,  Statute  op,  1. 
Money  Had  and  Keceivkd,  1,  2. 
PoLicT  OF  Insurance,  1. 


PAYMENT  OF  FREIGHT. 
See  Bill  of  LAoma 


PERFORMANCE. 
See  Statute  of  Frauds,  1, 2. 


PLEADING. 

1.  "When  the  defence  in  an  action 
against  members  of  an  association 
jointly  liable,  is  a  non-joinder  of 
all  the  associates  as  defendants, 
the  ])ai*ties  omitted  must  be  point- 
ed  out  by  name,  or  judgment  will 
go  against  the  defendants  named. 
JCingnland  v.  Braiaied.  17 

3.  Nor  when  the  action  was  brought 
by  a  firm,  several  of  the  partners 
being  also  members  of  the  associa- 
tion, but  not  joined  as  defendants 
and  the  defence  of  non-joinder  U 
not  properly  pleaded,  is  an  objec- 
tion available  to  the  defendants, 
that  one  member  of  the  association 
may  not  sue  another.  J\L 

S.  And  upon  the  autliority  of  Cole  v. 
Jicijfioldn  (18  N.  Y.  Rep.  74),  tlie 
joinder  of  law  and  equity  jurisdic- 
tion, under  the  Code,  would  rcMi- 
der  the  objection  ima vailing  as  :-. 
defence.    (Per  t^GitAiiAM,  J.)    /u. 

4.  The  plaintiff  sued  the  represent- 
ative of  a  deceased  judgment  debt- 
or, and  the  surviving  co-judgment 
debtor,  upon  a  judgment  in  usual 
form,  recoverecl  nearly  twenty 
years  previously  on  conlmct 
against  the  defendants  therein, 
alleging  execution  returned  un- 
satisfied against  the  said  defen  lants 
and  the  insolvency  of  the  survivor. 
— Ileldf  on  demurrer,  for  want  of  a 
cause  of  action,  that  the  comi>laint 


was  ffood.    SlaM  v.  StahL 


CO 


5.  It  is  sufilcient,  in  such  an  action, 
if  the  complaint  states  the  survi- 
vor's insolvency,  without  averring 
the  issuing  and  return  of  an  exe- 
cution unsatisfied  against  him.  IiL 

0.  Where  the  complaint  averreil  a 
wrongful  taking  and  carrying 
away,  and  conversion  of  the 
plaintiff's  timber  from  certain  de- 
scribed prcmises,  and  the  answer 
denied  the  plaintiff's  ownership 
of  the  loeu8  in  quo^  and  evidence 
had  been  admitted  without  objec- 
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tian  on  the  trial,  to  prove  injurj' 
;o  gi'owing  timber.  —  i/<?W,  that  a 
cause  of  action  for  trespass  to  laud 
was  sufficiently  pleaded.  PhUipa 
V.  DeQroaU  192 

7,  Wlierc  the  complaint  alleged  the 
taking  of  goods  "  particularly  men- 
tioned in  the  aflSdavits  heretofore 
served  upon  the  defendant  in  this 
action/' — Hdd^  that  the  affidavit 
was  for  the  purpose  of  describing 
tiie  goods,  made  part  of  the  com- 
plaint.   Nichols  Y.  Mead.  222 

8.  The  plaintiff  brought  a  suit  on  the 
2d  December,  18G7,  to  recover 
upon  an  annuity  charged,  in  his 
favor,  on  the  defendant,  from  Janu- 
ary Ifit,  1855,  and  the  complaint 
averred  that  no  part  of  the  annuitv 
had  ever  been  paid.  The  defend- 
ant pleaded  the  statute  of  limiln- 
tions.  On  the  trial  tlie  plaintiff 
proved,  without  objection,  a  pay- 
ment by  the  defendant  on  account 
of  the  annuity  on  the  1st  January, 
IQQi.—Heldy  that  the  referee  was 
justified  in  reporting,  in  tlie  plain- 
tiff's favor  for  the  sums  falling  due 
after  January  1st,  1858.  Mcnseh  v. 
Mefiseh,  235 

See  Assignment  of  Hortoagk,  2. 
Executors  and   Admix istiia- 

TOR8,  7. 

Evidence,  5. 

Indictment,  1  to  7. 

Practice,  4. 

Money  Had  and  Keceived,  1,2. 


PLEDGE. 

See  Vendor  and  Purchaser  of 
Land,  3. 


POLICY  OP  INSURANCE. 

X.  A  life  insurance  company  issued  a 
polic3%  which  became  forfeited  by 
failure  of  the  insured  to  meet  the 
premiums  according  to  its  terms. 
The  insured,  however,  called  at 
the  company's  office,  inquired  of 
its  clerk  if  she  miglit  pay  Uic  pre- 
miums ;  was  informed  by  him  that 
she  might,  and  of  their  amount, 
which  she  promised  to  call  and 


pay ;  but  the  cleik  offering  to  call 
ancl  receive  it  at  her  house,  she 
afterward  made  the  payment  to  him 
tlierc  and  received  sepamtc  receipts 
for  the  several  premiums,  signed  by 
him  for  the  secretary  of  the  com- 
pany. The  payment  was  brought 
to  the  knowledge  of  the  company's 
cashier,  but  he  did  not  nor  did  the 
company  ever  receive  the  pre- 
miums paid.  The  clerk  had  some- 
times been  employed  to  collect 
premiums  on  non-forfeited  policies, 
but  had  no  authority  to  receive 
premiums  upon  tliosc  which  were 
forfeited.  In  an  action  upon  the 
pcrticpr  to  recover  the  insurance  as 
provided  Uierein. — JJeld,  that  the 
forfeiture  had  not  been  waived, 
and  the  plaintiff  could  not  recover. 
KodgcA  v.  Qtu^rdian  Life  Ins,   Co. 

480. 

2.  Held,  further,  that  it  was  error  to 
reject  as  evidence,  on  the  trial  of 
the  action,  the  company's  charter 
and  by-laws.  Id. 

Sec  Accident  Insurance. 


POWER  AND  AUTHORITY. 

1.  The  supervisors  of  Cattamugos 
county  had  power  under  the  act 
of  April  17,  1805  (chap.  479,  p. 
860),  to  appoint  three  building 
commissionei-s,  to  )oc:ite  and  erect 
county  buildings  ut  Little  YaUcy, 
who  should  liave  authority  to  con- 
sider donations  of  land  and  money 
in  determining  the  location ;  by 
their  resolution  of  appointment 
tliey  directed  their  appointees  to 
select  and  ^irocure  the  title  to  a 
proper  site  lor  a  sum  not  exceed- 
ing one  dollar,  and  to  proceed  to 
erect  the  buildings  thereon,  but 
neither  to  obtain  the  title,  nor 
take  any  binding  steps  until  secu- 
rity should  be  given  by  bond  of 
individuals  and  otherwise,  guaran- 
teeing payment  for  erection  of  the 
build mgs  without  expense  to  the 
county. — Heldy  that  the  power  ti> 
acce{)t  donations  of  money  was 
vested  in  thesui>ervisor3,  by  whom 
provision  for  supplying  the  means 
to  erect  the  buildings  had  to  be 
made,  and  not  in  the  building  com- 
missioners, and  that  a  bond  given 
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as  security  for  payment  of  dona- 
tions, under  tbe  resolution,  was 
within  the  policy  of  the  law  and 
valid.   Mariliy.  C liar/iberlain.  287 

2.  And  the  said  build in;^  commis- 
sioners having  proceeded  accord- 
ing to  the  terms  of  the  resolution 
to  locate,  erect  and  furnish  the 
county  buildings,  in  part  upon  the 
faitli  of  a  bond  given  to  secure 
payment  of  money  promised  in 
that  respect. — Ueld^  that  such  bond 
was  founded  upon  sufficient  con- 
sideration. Id, 

8.  And  that  one  who  had  at  the  day 
of  its  date,  and  before  delivery, 
indorsed  upon  the  same  over  his 
sic^naturc,  "I  guarantee  payment 
of  the  within  nond,"  was  bound 
by  the  guarantee,  and  that  this  was 
so,  irrespectively  of  the  amend- 
ment of  the  statute  of  frauds. 
(1863,  chap.  464.)  Id, 

4.  The  act  of  1868  (chap.  13,  §  1), 
authorizing  an  assignment  of  the 
bond  to  the  supervisor  of  Little 
Valley. — Ucld^  that  an  assignment 
made  to  said  supervisor  of  the 
same  witli  the  guarantee,  would  be 
presumed  to  have  been  made  under 
that  act  Id. 

6.  And  any  two  of  the  building  com- 
missioners being  authorized  to 
erect  the  county  buildings  (1865, 
chap.  861,  §  8). — Hdd^  that  an  as- 
signment of  such  bond  and  guar- 
antee by  that  number  of  said  com- 
missioners was  sufficient,  as  an  act 
incidental  to  the  duties  devolved 
upon  them.  Id. 

See  AssiGNSCENT  of  Mortqage,  4, 
6.6. 


POWER  OF  DISPOSITION. 
See  Devise,  2, 8. 


PRACTICE. 

1.  Equity  will  entertain  an  action 
brought  by  the  receiver  of  an  in- 
solvent corporation  against  its 
stcckholders  and  creditors,  to  en- 


force the  liability  of  the  skckliold- 
ers,  as  such,  to  the  creditors,  and 
to  restrain  the  creditors  from  prose- 
cuting the  stockholders  upon  such 
liability.     CaUcins  y.  Atkinson.  13 

2.  So  held,  upon  the  authority  of 
Storey  v.  Furman  (25  N.  Y.,  214). 

Id. 

3.  It  seems,  a  receiver's  action  to  re- 
cover from  stockholders  their  un- 
paid subscriptions  to  the  stock  of 
an  insolvent  corporation,  must  bo 
brought  against  each  stockholder 
separately.  Id. 

4.  It  seems  one  cannot  try  his  title 
to  the  land  by  an  action  \o  recover 
possession  ot'  the  harvested  crop. 
llarrvi  v.  Frink.  35 

5.  A  case  for  submission,  under  sec- 
tion 372  of  the  Code,  must  present 
an  actual  controversy  for  adjudica- 
tion between  the  ])arties,  and  also 
indicate  the  judgment  dcsirwl,  or 
it  will  be  dismissed.  Williams  v. 
City  of  RoeJ^fer.  169 

6.  "When  a  specific  exception  is  ta- 
ken to  an  erroneous  conclusion  of 
law,  founded  upon  a  clear  and  in- 
disputable fact  found  by  the  refe- 
ree, and  on  which  alone  he  basei< 
his  erroneous  conclusion,  the  ap-. 
peal  must  be  determined  on  tlM 
exception,  and  the  court  will  not 
review  the  evidence  nor  presume 
other  facts  to  have  been  found  by 
the  referee,  in  order  to  sustain  thd 
judgment.    Armstrong  v.  BicknelL 

216 

7.  Where  the  possession  and  with- 
holding of  personal  property,  ol)- 
tained  through  an  execution  sale 
thereof,  constituted  the  unlawful 
taking  and  conversion  in  an  ac- 
tion therefor,  and  the  summons 
was  delivered  for  service  by  a  jus- 
tice of  the  peace  to  a  person  duly 
de{)utized  by  him,  though  not  a 
regular  constable,  before  the  sale, 
and  was  served  on  the  defendants 
immediately  after. — field,  that  the 
action  was  commenced  l)eforc  the 
cause  of  action  accrued,  and  that 
it  could  not  be  sustained.  Jlfxif/e 
V.  Adee,  814 
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8.  Neither  section  480  nor  section 
432  of  the  Code,  confers  upon  the 
attorney-general,  the  power  to 
prosecute  an  action  in  the  name  of 
the  people,  a^inst  commissioners 
appointed  under  an  act  of  the  legis- 
lature, to  restrain  them  from  issu- 
ing, etc.,  town  bonds,  provided  for 
by  such  act,  without  performance 
of  the  conditions  precedent  re- 
quired thereby;  nor  has  he  such 

Sower  at  common  law.    People  v. 
finer.  896 

9.  After  trial  of  an  action  by  the 
court,  the  successful  party,  unless 
by  express  direction  or  special 
agreement,  is  not  required  to  sub- 
mit a  draft  of  the  judgment,  be- 
fore entry  thereof,  to  the  adverse 
party,  or  have  it  settled  upon  no- 
tice. People  V.  Cf lurch.      459 

10.  SemhUi^  That  upon  a  motion  to 
set  aside,  or  modify  a  judgment, 
on  the  ground  that  no  notice  was 
given  of  its  settlement,  its  entry, 
m  some  material  particular,  other- 
wise than  in  accordance  with  the 
findings  of  law,  or  fact,  must  be 
pointed  out.  Id. 

11.  A  motion  to  set  aside  a  judg- 
ment, is  not  the  proper  remedy 
for  an  omission  to  find  a  fact,  sup- 
ported by  the  evidence.  Id. 

13.  Semble,  That  if  the  fact  is  estab- 
lished by  uncontroverted  evidence, 
the  remedy  is  by  appeal.  Id, 

18.  And  that  wh6n  the  evidence  up- 
on the  fact  is  conflicting,  the  course 
is  to  deliver  to  the  judge,  when  the 
case  is  presented  for  settlement,  a 
request  to  find  the  desired  facts 
and  conclusious  cf  law,  and  that 
exception  lies  for  his  refusal.     Id. 

14.  Where  the  decision  after  a  trial 
by  the  court,  provided  for  a  de- 
cree, among  other  things,  direct- 
ing »i  delivery  by  the  I'eceiver  ap- 
pointed in  the  action,  of  the  prop- 
<srty  in  controversj'',  to  certain  of 
the  defendants,  and  the  decree  had 
been  entered  pursuant  to  the  de- 
cision,— Udd^  that  assuming  the 
judgment  to  be  still  incomplete,  so 
that  no  appeal  could  bo  taken 
thereon,  and  that  so  much  of  the 
decree  as  directed  such  delivery 


was  in  the  nature  of  an  intcrlocn- 
tory  order,  an  appeal  would  lie 
therefrom,  as  such,  and  proceed- 
ings taken  in  pursuance  of  the 
same,  could  not  be  set  aside  on 
motion  at  Special  Term.  Id. 

15.  An  order,  granted  on  aflidavits 
showing  a  decision  made  in  an  ac- 
tion, but  that  judgment  had  not 
been  entered  thereon,  and  staying 
proceedings  on  "  the  decision, 
does  not  stay  proceedings  on  tlio 
judgment,  and  if  served  after  judg- 
ment entered,  is  functwt  officio 
when  served.  Id. 

16.  After  the  entry  of  judgment  in 
an  action  by  the  peoj)le,  declaring 
the  rights  of  certain  defendants  U> 
the  exclusion  of  otliers,  to  hold 
and  exercise  the  office  of  directors 
of  a  railroad  corporation,  vacating 
a  receivership,  and  directing  de- 
livery of  the  property  of  the  cor- 
poration to  tlic  directors  declared 
to  be  entitled,  it  seems  an  order 
staving  "  all  proceedings  upon  the 
jucfgment  until  the  entry  of  an  or- 
der on  a  motion  to  set  aside  the 
judgment,"  docs  not  stay  proceed- 
ings to  obtain  possession  from  the 
receiver  of  the  keys  of  the  cor- 
poration safe  and  property.        Id. 

17.  An  order  granted  upon  order  to 
show^  cause  after  service  of  such 
stay  of  proceeding,  no  steps  hav- 
ing been  taken  under  it,  will  not  be 
set  aside  upon  a  general  motion  to 
set  aside  the  judgment  and  pro- 
ceedings taken  thereupon.         Id. 

18.  Nor  does  an  appeal  and  under- 
taking thereon  stay  such  proceed- 
ings. Id. 

19.  And  it  seems,  in  such  a  case, 
when  the  judgment  is  entered  upon 
the  direction  of  a  single  judge,  in 
order  to  stay  proceedings  on  the 
judgment,  as  to  so  much  thereof  at 
least  as  respects  the  delivery  and 
taking  possession  of  the  property 
ordered  to  be  delivered,  security 
must  be  given  as  provided  in  sec- 
tion 330  and  338  of  the  Code.     Id. 

20.  Nor  would  the  court,  as  grounds 
for  setting  aside  the  proceedings, 
taken  in  the  exercise  or  legal  rights, 
inquire  into  the  motives  of  tlic 
parties  taking  them.  Id, 
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21.  It  is  not  irregular  for  the  judge, 
before  whom  atrial  is  had,  to  furn- 
ish the  successful  party  with  his 
findings  before  they  are  filed  or  to 
permit  the  attorney  for  such  party 
to  draw  up  the  proposed  findinscs. 

Id. 

33.  The  practice  in  this  respect  stated 
and  approved  per  Talcott,  J.  Id. 

23.  A  certificate  and  certain  afflda- 
yits  used  on  the  motion  below, 
held  to  be  irrelevant  and  the  affi- 
davits scandalous,  having  been 
stricken  out  of  the  motion  papers 
by  the  order  appealed  from. — ileld 
that  the  order  in  this  respect, 
should  be  affirmed.  Id. 

See  Appeal. 
Contempt. 
CoRPonATiON,  1,  3,  4. 
Executors  and   Administiia- 

TORS,  7  to  ly. 
General  Term. 

IlfDICTMENT,  1,  3,  3. 

Insolvent  Debtor,  1, 8  to  0. 
Joint  and  Several  Debtors. 
Jury  and  Jury  Trl\l. 
Offer  to  Compromise,  1. 
Partnership,  3. 
Surrogate  and  Surrooate's 

Order,  1  to  6. 
Verdict,  1. 


PRACTICE  AT  THE  TRIAL. 


See  Jury  akd  Jury  Trial. 


PREMIUM  NOTE. 

The  charter  of  a  mutual  insurance 
company  provided,  that  upon 
alienation  of  property  insured,  the 
policy  should  be  void  and  sur- 
rendered for  cancellation,  and  the 
assured  entitled,  upon  the  sur- 
render and  payment  of  his  propor- 
tion of  the  losses  incurred  prior 
thereto,  to  his  premium  note,  but 
that  the  alienee  might  have  the 
policy,  if  assigned  to  him,  ratified 
for  his  benefit,  on  giving  security 
for  the  sum  remaining  unpaid 
upon  such  note,  and  thereupon 
should  be  entitled  to  the  privi- 
leges, and  subject  to  all  the  liabili- 
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ties  of  the  party  originally  owning 
the  policy;  the  delendant,  who 
held  a  policy  for  which  he  had 
given  his  premium  note,  to  be  paid 
m  sums,  and  at  times,  as  required 
under  tlie  charter  and  by-laws  ol 
the  company,  by  the  directors, 
conveyed  the  insured  property, 
and  with  the  company's  assent 
assigned  the  policy  to  his  grantees 
and  it  was  then  by  like  assent 
reassi^ed  to  the  defendant  as  col- 
lateral security  for  a  debt  due  him 
from  the  grantee,  who  had  also 
given  a  note  in  like  terms  with 
that  of  the  defendant  to  the  com- 
pany ;  the  company  also  retained 
the  defendant's  note  and  the  latter 
paid  assessments  upon  it  for  losses, 
happening  after  the  assi;;nments 
of  the  policy.  In  an  action  by  a 
receiver  of  the  company  against 
the  defendant  on  his  note. — Ileld^ 
that  the  defendant  was  not  liable 
thereon,  and  the  plaintiff  conld 
not  recover.    Miner  v.  Judwn  300 


PRESUMPTION  AND  PRE- 
SUMPTIVE  EVIDENCE. 

iSfetf  AssioxMENT  OP  Mortgage,  4, 
to  7. 
Evidence,  6. 

Power  and  Authority,  4. 
Practice,  6. 


PRINCIPAL  AND  AGENT. 

1.  An  association  carrying  on  the 
manufacture  and  sale  of  cheese, 
and  owning  a  factory  and  ma- 
chinery suitable  for  its  business, 
made,  through  its  managing  com- 
mittee, a  year's  lease  of  the  same 
to  C,  agreeing  to  provide  him 
utensils  and  conveniences,  in  good 
order,  for  the  manufacture  of 
cheese;  C.  thereupon  agreed  to 
pay  $G00  rent  and  taxes  of  the 
premises;  manufacture  into  cheese 
in  a  skillful  and  workmanlike 
manner  the  milk  (restricted  to  the 
produce  of  800  cows)  furnished  the 
factory ;  provide  materials  for  use 
in  the  manufacture ;  bo.x  and  pre- 
pare the  cheese  for  market,  half 
aca>rding  to  a  size  named,  the  rest 
according  to  hoops  to  be  provided 
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by  the  rommittee,  insure  them 
while  remaming  at  the  factory, 
and  deliver  them  thereat  as  tlie 
committee  should  direct  It  was 
a  further  part  of  the  agreement, 
that  each  "  patron  "  or  person  sup- 
plying milk,  should  have  a  propor- 
tionate part  of  the  whey,  cither 
fed  to  his  stock,  at  so  much  per 
head  on  the  premises,  or  delivered 
to  him  thereat,  and  that  C.  should 
account  for  half  the  proceeds,  of 
surplus  whey  sold  by  him ;  that  C. 
should  keep  accounts,  make  a 
statement  of  each  sale  of  the 
cheese,  exhibiting  the  proportionate 
amount  due  to  each  patron  from 
such  sale,  on  account  of  milk  fur- 
nished by  him  after  deducting  the 
price  of  manufacture  and  charges 
for  keeping  and  feeding  stock ;  pay 
the  rent  agreed,  to  the  committee 
by  deductions  ftom  the  proceeds 
of  sales  in  proportionate  sums,  as 
due  thereat  respectively,  omitting 
the  two  first  sales ;  give  the  busi- 
ness all  necessary  personal  atten- 
tion ;  not  under  let  it,  and  at  the 
expiration  of  his  lease  surrender  in 
good  order,  etc  The  committee 
agreed  tliat  the  patrons  should  fur- 
nish C.  one  good  rennet  for  the 
milk  of  each  cow,  and  pay  him  a 
per  centago  upon  each  100  pounds 
of  cheese  sold  and  delivered.  C. 
entered  into  the  premises  and 
manufactured  cheese,  some  of 
which  was  sold  to  the  plaintiff  as 
good  merchantable  cheese,  on  be- 
half of  the  association  by  the  de- 
fendants, who  with  one  P.  con- 
stituted the  committee,  and  who 
were  also  patrons  of  the  associa- 
tion and  interested  as  such,  in  the 
sale.  The  cheese  so  sold  had  been 
fhiudulently  manufactured  of  sour 
curd  by  0.  and  his  employes,  and 
was  of  bad  quality  on  that  ac- 
count. In  an  action  to  recover 
damages  for  fraud  in  the  sale. — 
Hdd^  that  the  defendants  were  lia- 
ble for  the  fraud  of  C.  and  his 
employes  and  servants,  on  the 
CTouna  of  their  agency  for  tlie  de- 
fendants in  manufacturing  the 
cheese,  and  although  the  defend- 
ants might,  in  fact,  have  been  igno- 
I'ant  thereof.      Durst  v.  Burton, 

187 

See  Common  Carrisb,  12, 13. 
Defences,  8. 


See  Dei,tvert,  1. 

MA.STEB.  AND  SERTAITT. 


PRINCIPAL  AND  SURETY. 

Sec  Mortgage  of  Land,  1, 5. 
Partnership,  1. 


PROMISSORY  NOTES. 

See  Bills  of  Exchange  and  Pbo- 
HI880RY  Notes. 


PUBLICATION. 


iSw  Will,  1,2,3. 


PUBLIC  POLICY. 


See  Conspiracy. 


QUESTION  OP  FACT. 
See  EvmsNCB,  8. 


RAILROAD. 

See  Assessment. 

Common  Carrier,  4  to  11,  IS 

to  19. 
Master  and  Servant. 


RATIFICATION. 

See  Bills  of  Exchange  and  Prom- 
issory Notes,  6. 
Limitations,  Statute  op. 


REAL  ESTATE. 


See  Assessment. 


RECEIVER 

See  Practice,  1, 2,  3. 

Common  Carriers,  15,  16. 
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RECORDING  ACTS. 

1.  The  Assignee  of  a  mortgage  is  a 
purchaser  of  "  real  estote  "  within 
intent  of  section  1  of  the  recording 
act  (1  R  8.,  756) ;  and  the  assi^- 
ment  being  made  in  good  faitli 
and  for  a  valuable  consideration, 
he  is  protected  by  the  record 
thereof  against  a  release  subse- 
anently  made  by  his  assignor.  Bel- 
aen  v.  Meeker.  471 

2.  The  principles  of  the  recordmff 
acts  are  extended  by  the  RcTised 
Statutes  to  assignments  of  mort- 
gages. Upon  this  pomt  Vander- 
hemp  V.  ShdUm  (11  Paige,  38) 
reaffirmed,  and  Uoyt  v.  Hoyt  (8 
Bosw.,  577)  distinguished  and  ex- 
plained.   Per  Talcott,  J.         Id. 


REDEMPTION  OF  LANDS. 


See  Ejectment,  2  to  G. 


REFEREE. 

Bee  Apfeal,  7. 
Costs,  1. 


RELEASE     OF     MORTGAGED 
PREMISES. 

8e4  RscoRDiNa  Acts,  1. 


RENT. 


8u  Ejectment. 


RESIDENCE. 


See  Eyidbnce,  11, 12. 


RES  JUDICATA. 
8u  Highway,  C,  7. 


ROAD  DISTRICT. 


Bee  HionwAT. 


SEDUCTION  UNDER  PROMISE 
OF  MARRIAGE. 


Bee  Evidence,  8. 


SERVICE  OF  PAPERS. 
Bu  Contempt. 


SET-OFF. 

In  an  action  to  recover  a  balance  due 
upon  a  contract  for  sale  of  two 
separate  patented  processes,  do- 
scribed  in  a  single  written  agree- 
ment, for  an  entire  sum  payable 
in  installments.— //<?W,  that  the  ven- 
dee was  entitled  to  set-off  damages 
arising  out  of  the  vendor^s  fraudu- 
lent representations  as  to  one  of 
the  processes,  although  the  other 
proved  to  be  more  valuable  than 
the  price  paid  for  both.  RawUy  v. 
Woodruff.  419 


SHERIFF. 


See  Insolvent  Debtor,  2, 8. 


SPECIFIC  PERFORMANCE. 
See  CoNTEACT,  2. 


STATUTE   FORECLOSURE  OP 
A  MORTGAGE. 

The  heir*s  title  to  land  is  not  divest- 
ed by  foreclosure  sale  under  the 
statute  (2  R.  S.,  545),  without  ser- 
vice of  the  notice  of  sale,  on  the 
personal  representatives  appointed 
upon  the  estate  of  the  deceased 
mortgagor.    Low  v.  Purdy.      42Z 
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STATUTE  OP  FRAUDS. 

1.  Performance  by  one  party  of  his 
part  of  an  unwritten  contract, 
which  by  its  terms,  is  not  to  be 
pcrformetl  by  the  other  party 
witliin  one  year,  will  not  take  the 
case  out  of  the  statute  of  frauds, 
so  as  to  sustain  an  action  at  law 
against  the  latter  for  damage  for 
non-ptrformance.       Weirv,  Hill. 

278 

I.  II.  received  a  dollar,  under  agree- 
ment to  invest  it  in  sliecp,  and 
double  til  em  every  four  yeara,  un- 
til W.  came  of  aare,  and  then  to 
deliver  tlicm  to  him,  and  made 
the  investment  acccordinji^l}'. — 
Ileld,  tliat  W.  at  nuijority  could 
only  recover  the  money  received 
by  II.  to  invest  for  his  benefit,  with 
interest  Id. 

See  Defences,  2, 4. 

Landlord  and  Tenant,  1,  2. 
Money  had  and  Received,  1,2. 

POWEU  and  AUTIIOIIITY,  3. 


STATUTE  OP  LIIIITATIONS, 
See  Limitations,  Statute  op. 


STAY  OP  PROCEEDINGS. 
See  Paactice,  15  to  20. 

STOCKHOLDERS. 

« 
See  Practice,  1, 2, 3. 


SUBMISSION  OP  CONTRO- 
VERSY. 

<Sjtf  Practice,  6. 


SUPERVISORS. 


See  PowEK  and  AirrnoRrrT. 


SUPREME  COURT, 
See  General  Term. 


SURROGATE  AND  SURRO- 
GATE'S ORDER. 

1.  The  surrogate,  having  made  an 
order  directing  an  executor  to  pay 
moneys  in  accordance  with  a  de- 
cree entered  upon  his  accounting 
may,  if  he  neglects  to  comply  wiui 
the  order,  and  althougli  it  does  not 
appear  that  execution  has  been  is- 
sued on  the  decree,  arrest  the  exe- 
cutor by  attachment  On  return 
of  the  attachment,  the  executor 
may  show  cause  against  his  com- 
mitment.   Salttis  v.  Salttu.  9 

2.  The  remedy  against  a  surrogate's 
ex  parte  order  is,  it  seems,  by  mo- 
tion to  tlu3  surrogate,  and  not  by 
appeal.  Id. 

8.  The  claims  sot  fortli  in  an  execu- 
tor's petition* for  authority  to  sell, 
mortgage  or  lease  his  tcslator*8 
real  estate  (3  R  S.,  103,  §  1,  etc.), 
were  in  the  aggregate  $4,314; 
upon  the  hearing  the  executor  ad- 
mitted funds  m  hand  to  tlu^ 
amount  of  $1,382,  and  formal 
proof  was  given  of  liabilities  of 
the  estate  to  the  extent  of  $1,723 ; 
the  surrogate,  without  hearing 
further  proof,  directe<l  the  sale  of 
a  farm  valued  at  $«,300.— //eW,  on 
appeal,  that  the  order  should  be 
affirmed.    BarneU  v.  Kincaid.  320 

Hdd,  farther,  that  the  surrogate 
might  refuse  upon  the  hearing  to 
hear  testimony  offered  for  the 
purpose  of  establishuig  a  disputed 
claim.  LL 

5.  Quere.  "Whether  the  surrogate 
may  direct  the  leasing  of  land,  on 
such  an  application,  where  all  the 
parties  interested  in  the  real  estate 
are  adults.  Id. 

See  ExKcnroRS  akd  Ad^hnistra- 
tors,  7. 


TAXATION  OP  COSTS. 
See  Exscutors  and  ADsmnsriu 

TORS,  8  TO  1^ 
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TENANT  BY  THE  CURTESY. 

The  estate  of  tenancy  by  the  curtesy 
survives  to  the  husband  on  the  de- 
cease of  his  wife,  in  all  her  real 
property,  to  which  it  would  have 
attached  at  common  law,  and  over 
which  she  has  not  exercised  the 
power  of  disposition  given  by  the 
married  womau*s  act  of  1848  and 
1849.  In  tJie  matter  of  Frances 
M,  Winne  an  infant.  21 

So  held,  reyersing  the  decision  at 
Special  Term  in  this  case.  Id. 


TENANT  IN  COMMON. 

See  Crops. 

OwNBRsmp  TS  Common  of 
Chattels. 


TRESPASS. 

Bee  Evidence,  10. 
Defence,  1, 2. 


TRESPASS  TO  BAND. 


See  Pleading,  0. 
ysndob    and 
Land,  1, 2. 


PCRCHASBIt    OF 


TRIAL. 

See  EviDBNCB. 
Defence,  1, 2. 


TRUST. 

A0  Executors  and  Administra- 
tors, 6. 


TRUSTEES. 
See  Common  Carriers,  15  to  19. 

UNCERTAINTY. 
See  Contract,  2. 


USURY. 

The  defendant  took  a  mortgage  from 
the  plaintiff,  and  gave  back  an 
agreement  to  pay  the  mortgagor 
the  amount  secured,  with  interest, 
and  also  to  discharge  tlic  interest 
on  the  mortgage;  the  bond  and 
mortgage  were  then  transferred 
b^  the  mortgagee  to  the  superin- 
tendent of  the  banking  department, 
as  security  for  circulating  notes  is- 
sued to  the  former,  equal  in 
amount  to  the  sum  securccf,  and  it 
had  been  ^ven  for  the  purjwse  of 
such  transfer. — Ildd,  that  the  trans- 
action was  not  usurious.  Pcmne 
Y.  HotchJciee,  410 


VARIANCE. 
See  Pleadings. 


VENDOR  AND  PURCHASER 
OF  CHATTELS. 

1.  A  vendor  who  has  been  induced 
to  sell  his  goods  by  fraudulent 
representations,  is  not  estopped 
from  ratifying  the  sale  by  any  act 
of  disaffirmance  which  is  not  ef- 
fectual for  that  purpose,  and  does 
not  extend  to  the  entire  contract. 
Kinney  v.  Keirnan.  402 

2.  Thus  where  the  vendee  obtained 
a  sale  of  goods  for  the  checks  of  a 
third  person  which  he  fraudu- 
lently represented  as  good,  and 
which  came  back  to  the  vendor 
under  protest,  and  the  latter  sued 
a  purchaser  of  part  of  the  goods 
from  the  vendee,  after  demand 
upon  such  purchaser  and  his  re- 
fusal to  deliver  the  same,  to  re- 
cover the  value  tlicreof,  but  with- 
out notice  of  distiffirmancc  to  the 
fraudulent  vendee,  and  return,  or 
offer  of  return  to  the  latter,  of  the 
protested  checks. — Held,  that  there 
was  not  such  disaffirmance  of  the 
contract  of  sale  as  prevented  a 
subsequent  action  thereon.         Id, 

8b  And  a  suit  by  such  vendor  against 
the  vendee  to  recover  the  whole 
price,  and  settlement  of  the  suit, 
with  receipt  of  part  of  the  sum 
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agreed  to  be  paid  thereon,  is  a 
ratification  of  the  contract,  and 
will  bar  proceedings  for  the  fraud. 

Id. 

4.  The  vendor,  after  demand  and 
refuijial.  brought  an  action  against 
one  to  whom  his  fraudulent  vendee 
had  sold  a  portion  of  the  goods, 
and  afterward  sued  such  vendee 
to  recover  the  whole  price  due 
upon  the  sale  to  him,  and  then 
made  a  settlement  of  the  latter 
suit  for  a  sum  agreed  on,  on  which 
sum  he  received  a  part  payment. — 
Ileld^  that  the  last  suit  was  an 
affirmance  of  the  contract,  and  a 
bar  to  a  recovery  in  the  former 
suit,  and  that  this  was  so,  althougli 
by  agreement  at  the  time  of  the 
settlement,  the  subject-matter  of 
tlie  first  suit  was  reserved  there- 
from. Id, 

5.  PearK  v.  PettU  (47  Barb.,  270), 
cited  and  explained. 

8ee    Bills     of     Excha^ngb    and 
PnoMissoiiY  Notes,  3. 

FllAUD,       AXD       FllAUDOLENT 

Sales,  1,  2. 
Contract,  1. 

Insolvent  Debtor,  6,  7, 8. 
judguents  and  executions. 
Mistake  op  Fact,  1. 
Set-off. 


VENDOR  AND  PURCHASER 
OF  LAND. 

1.  By  the  terms  of  a  contract  for 
sale  of  timbered  land,  the  vendee 
agreed  that  half  of  all  the  timber 
prepared  for  market  should  be 
applied  upon  the  purchase,  and 
that  he  would  not  remove  any  tim- 
ber without  the  vendor's  consent 
until  the  purchase-money  should 
be  paid ;  he  was  to  pay  the  taxes, 
and  have  a  deed  on  full  compli- 
ance with  the  terms  of  the  con- 
tract; and,  on  his  failure  to  per- 
form, it  was  provided  that  the 
vendor  should  have  the  right  to 
take  possession. — Held^  that  the 
vendee  had  a  right  of  immediate 
entry,  and  though  not  in  actual 
occupancy  at  the  time,  such  con- 
structive possession  under  tlie  con- 
tract as  enabled  him  to  maintain 


trespass  against  ono  who  wrong- 
f ullv  cut  flmber  on  the  premises. 
Phiiips  Y.  De  aroat.  192 

2.  Hdd,  further,  the  vendee  having 
contracted  for  sale  of  the  land,  with 
reservation  of  the  timber,  and  for 
its  possession,  '*  except  so  far  as  re- 
lates to  the  timber,"  that  he  could 
maintain  trespass  against  one  who 
entered  under  an  assignee  of  his 
contract  of  sale,  and  cut  down 
trees.  Id. 

8.  And  that  an  action  agamst  such 
assignee,  for  the  coriversicm  of 
timber  previously  cut  upon  the 
premises,  would  lie  bv  the  said 
vendee  by  reason  of  liis  special 
property  therein,  and  that,  if  the 
effect  of  the  agreement  with  his 
vendor  was  to  pledge  the  timber 
as  security,  he  was  entitled  to  show 
a  waiver,  or  fulfillment  of  the  con- 
ditions of  the  pledge.  Id, 

See  Contract,  2. 

Guardian  and  Ward,  1,  2,  3. 
Landlord  and  Tenant,  1. 
]yioNEY  Had  and   RECzivxa), 

1,2. 


VERDICT. 

A  verdict  improperly  influenced,  by 
misdirection  of  the  judge,  will  be 
set  aside  on  motion  upon  a  case 
made,  although  no  exception  has 
been  taken  at  the  time  of  the 
charge.    Benedict  v.  Johnsoji,      94 


WAIVER 
See  Executors  and  ADanKiSTRA- 

TORS,  11,  12. 


WATER  PRIVILEGE. 


jSiwDbsd,  1 


WILL. 


1.  Unless  the   testator  declares,  or 
gives  tiie  witnesses  in  some  txm  to 
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nndcrBtand,  at  the  time  of  making 
or  acknowledging  his  subscription, 
tliat  the  instrument  signed  is  his 
will,  tliere  is  no  sufficient  publica- 
tion.   Bagley  v.  Blackman,         41 

£.  Accordingly,  where  the  witnesses 
had  been  sent  for  to  witness  the 
testator's  will,  and  went  for  that 
purpose,  but  had  no  other  informa- 
tion that  tUey  w^ere  witnessing  his 
will. — Heldy  that  the  publication 
was  insufficient.  Id, 

8.  A  will  was  executed  in  the  pres- 
ence of  the  draftsman,  a  person 
accustomed  to  drawing  such  in- 
struments, and  of  two  witnesses, 
in  the  following  manner:  The 
testatrix  signed  the  instrument  in 
the  presence  of  the  witnesses,  and 
in  response  to  a  question  put  by 
the  draftsman,  acknowledged  it  to 
be  her  last  will ;  the  draftsman  then 
said  to  one  of  the  witnesses,  *'  now 
Mr.  W.,"  and,  handing  him  the  pen, 
the  latter  signed  the  attestation 
clause,  which  was  full,  and  handed 
the  pen  to  the  other  witness,  who 
also  signed  in  like  manner.  The 
will  was  in  possession  of  the  tes- 
tatrix at  the  time  of  her  death. — 
Udd^  that  it  was  duly  published 
and   executed.     Smith  v.  Smith. 

26G 

See  Deyibe  and  Bequest,  2. 


WITNESa 

1.  A  medical  expert,  called  as  a  wit- 
ness is  not  qualified  to  express  an 
opinion  based  on  previous  testi- 
mony in  the  case,  where  he  has 
not  heard  all  the  testimony  which 
jiiay  have  been  material  to  the 
subject  of  mquiry.  Carpenter  v. 
Blake.  200 

2.  In  an  action  against  a  surgeon  for 
tiie  negligent  and  unskillful  treat- 
ment of  a  dislocated  orm,  the  de- 
fendant claimed  "  consecutive  luxa- 
tion"   or   displacement   after  an 


actual  reduction. — Edd^  that  it  was 
not  competent  to  ask  a  surgical 
witness,  who  had  heard  the  testi- 
mony of  surgeons  and  others  hav- 
ing knowledge  of  the  injury  and 
condition  of  the  arm,  whether 
from  the  facts  sworn  to,  he  believed 
there  had  been  "  consecutive  luxa- 
tion." Id. 

8.  And  per  Dwioht,  J.,  a  question 
of  this  character  to  be  admissible, 
must  be  an  hypothetical  one,  based 
either  upon  the  hypothesis  of  the 
truth  of  all  the  evidence  -given  in 
the  case,  or  upon  an  hypotliesis, 
specially  framed,  of  certain  facts 
assumed  to  be  proved  for  the  pur- 
pose of  the  inquuy.  ^    Id. 

4.  A  witness  called  by  the  prosecu 
tion  on  the  trial  of  a  criminal  ac- 
tion, upon  a  dii-cct  examination, 
gave  material  testimony  against 
the  prisoner,  but  a  cross-examina- 
tion was  rendered  impossible  by 
reason  of  her  sudden  illness,  and  in- 
capacity to  testify  further. — Hddy 
the  prisoner's  counsel  objecting, 
and  claiming  to  have  it  stricken 
out,  that  it  was  error  to  submit  tho 
testimony  so  given  to  the  jur}'. 
Cole  V.  l^he  People.  370 

5.  Where  the  right  to  cross-examine 
is  lost  without  fault,  or  waiver  by 
the  party  entitled,  the  testimony  of 

'  the  witness  should  be  stricken  out. 
(Per  MuLLiN,  J.)  Id. 

0.  The  case  of  Forrest  v.  Kiseam  (7 
Hill,  463),  distinguished,  and  some 
of  the  djcta  therein  disapproved. 

Id, 

See  Evidence,  7. 

Jury  and  Jury  Trial. 
Will.  1, 2, 8. 


WORK,  LABOR,  AND  SERVICEa 

See  Bills  of  Exchanob  and  Pro- 
MiBsoRT  Notes,  5. 
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